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AMENDED  BILL  OF  COMPLAINT. 

1  Filed  June  4  1935 

IN  THE 

SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 


Equity  No.  57,738. 


MAZINE  Z.  FOX  and  JOSIE  R.  FOX,  his  wife,  Plaintiffs , 

v. 

HAROLD  L.  ICKES,  Secretary  of  the  Interior,  Defendant. 


Filed  June  4  1935 

To  the  Supreme  Court  of  the  District  of  Columbia , 
holding  an  equity  court : 

The  plaintiffs  by  leave  of  the  court  first  had  and  obtained, 
filed  herein  their  amended  bill  of  complaint  and  respectfully 
represent: 

That  they  are  citizens  of  the  United  States  and  of  the 
State  of  Washington,  residing  near  Mabton,  in  Yakima 
County,  Washington,  and  that  their  post-office  address  is 
Mabton,  Washington,  and  that  they  bring  this  suit 
2  in  their  own  right  and  on  their  own  behalf  against 
Harold  L.  Ickes,  a  citizen  of  Illinois,  residing  in  the 
District  of  Columbia,  and  that  they  complain  of  the  mat¬ 
ters  and  things  herein  after  set  forth. 


2 


I 

That  the  defendant  is  now  and  has  been  since,  to  wit: 
March  5th,  1933,  the  duly  appointed,  qualified,  and  acting 
Secretary  of  the  Interior  of  the  United  States  and  as  such 
has  charge  of  the  administration  of  the  laws  of  the  United 
States  relating  to  irrigation  and  reclamation  projects,  con¬ 
structed  by  the  United  States  and  particularly  to  the  ad¬ 
ministration  of  the  act  of  Congress,  known  as  the  reclama¬ 
tion  act,  being  the  act  of  June  17th,  1902  (32  Stat.  388), 
as  amended  and  supplemented  by  later  acts  of  Congress; 
but  solely  under  and  subject  to  the  irrigation  and  appro¬ 
priation  laws  of  the  State  of  Washington,  and  that  said  de¬ 
fendant  is  sued  in  his  official  capacity  as  such  Secretary  of 
the  Interior  as  hereinafter  set  forth. 

II 

That  in  1906  the  then  Secretary  of  the  Interior  approved 
an  irrigation  and  reclamation  project  known  as  the  “Sunny- 
side  unit  of  the  Yakima  project”  and  on  behalf  of  the 
United  States  purchased  from  the  Washington  Irrigation 
Company  the  Sunnyside  Canal,  water  appropriations,  and 
irrigation  system  used  in  connection  therewith. 

m 

That  the  following-described  real  estate,  to  wit : 

North  half  of  the  north  half  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  36,  township  9 
north,  range  22  E.  W.  M. ; 

The  south  half  of  the  north  half  of  the  northwest  quar¬ 
ter  of  the  southeast  quarter  of  section  36,  township 
9  north,  range  22  E.  W.  M.; 

South  half  of  the  northeast  quarter  of  section  36,  town¬ 
ship  9  north,  range  22  E.  W.  M.; 

is  situated  within  said  Sunnyside  unit  of  the  Yakima  pro¬ 
ject  and  also  within  the  Sunnyside  Valley  Irrigation  Dis- 
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trict,  an  irrigation  district  organized  and  existing  under 
the  laws  of  the  State  of  Washington,  and  within  Yakima 
County,  Washington;  that  at  the  time  of  the  purchase  of 
said  canal,  water  appropriations,  and  irrigation  system  said 
land  was  arid  and  unproductive  and  had  no  value  but  was 
susceptible  to  irrigation  by  gravity  flow  from  said  irriga¬ 
tion  system ;  that  said  land  when  furnished  with  the  amount 
of  water  necessary  to  beneficially  irrigate  the  same,  be¬ 
comes  very  productive. 


IV 

That  shortly  after  the  purchase  by  the  Secretary  of  the 
Interior  for  the  United  States  of  said  canal,  water  appro¬ 
priations,  and  irrigation  system,  and  at  the  time  of  the 
construction  of  said  project  was  contemplated  and  consid¬ 
ered  by  the  then  Secretary  of  the  Interior,  it  was 
3  stated  and  represented  by  the  then  Secretary  of  the 
Interior,  his  represenatives,  and  his  subordinates  that 
before  the  construction  of  the  reservoirs  and  other  works 
could  be  undertaken  the  owners  of  the  land  herein  described 
and  other  land  susceptible  of  irrigation  by  gravity  flow 
from  said  system  should  cooperate  with  the  then  Secretary 
of  the  Interior  to  the  extent  of  incorporating  the  Sunny- 
side  Water  Users’  Association  and  placing  their  said  lands 
in  said  project  and  agreeing  to  take  water  for  the  purpose 
of  irrigating  their  said  lands  from  said  project,  and  also 
execute  a  stock  subscription  contract  and  water-right  ap¬ 
plication  for  the  purchase  of  water  for  said  land;  that  the 
owners  of  the  land  herein  described  and  other  owners  of 
land  susceptible  to  irrigation  by  gravity  flow  from  said  irri¬ 
gation  system  incorporated  the  Suilnyside  Water  Users’ 
Association  under  the  laws  of  the  State  of  Washington; 
that  thereafter  a  contract  was  entered  into  between  said 
corporation  and  the  United  States,  a  copy  of  which  is  hereto 
attached,  and  made  a  part  hereof,  marked  “Exhibit  A.” 
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V 

That  James  Rudolph  Garfield  was  Secretary  of  the  In¬ 
terior,  and  as  Secretary  of  the  Interior  he  ascertained  the 
total  cost  of  purchasing  said  irrigation  system,  additional 
construction  cost  of  said  system,  and  construction  of  neces¬ 
sary  storage  reservoirs  of  sufficient  capacity  to  furnish  said 
land  and  all  other  land  in  said  unit  with  such  an  amount  of 
water  as  was  necessary  to  beneficially  and  successfully  irri¬ 
gate  the  same;  that  said  Secretary  of  the  Interior  ascer¬ 
tained  and  determined  that  the  total  cost  of  said  water  right 
for  said  land  would  be  $52.00  per  acre,  and  that  said  sum 
would  be  sufficient  to  return  to  the  reclamation  fund  the 
total  cost  of  said  project;  that  said  Secretary  of  the  In¬ 
terior,  pursuant  to  the  terms  of  the  reclamation  act  de¬ 
termined  and  fixed  the  construction  charge  for  a  water  right 
for  said  land  at  $52.00  per  acre ;  that  said  Secretary  issued 
a  public  notice  and  order  fixing  the  amount  of  construction 
charge  to  be  paid  by  the  owner  of  said  land  for  the  amount 
of  water  necessary  to  beneficially  and  successfully  irrigate 
the  same  at  $52.00  per  acre ;  that  said  Secretary  of  the  In¬ 
terior  issued  a  public  notice  and  order  fixing  the  cost  of 
said  irrigation  system  at  $52.00  per  acre  for  the  land  herein 
described,  a  copy  of  which  said  notice  an  order  is  hereto 
attached,  made  a  part  hereof,  and  marked  “Exhibit  B.” 

VI 

That  before  the  owner  of  the  land  herein  described  could 
procure  water  for  the  irrigation  of  said  land  from  the  irri¬ 
gation  system  as  aforesaid,  it  was  necessary  that  they  make, 
execute,  and  deliver  to  the  United  States,  water-right  ap¬ 
plications  for  water  to  be  used  in  the  irrigation  of  said 
land;  that  the  then  owners  of  the  land  herein  described 
executed  a  water-right  application,  a  copy  of  which  is  here¬ 
to  attached  marked  ‘  ‘  Exhibit  C  ’ 9  and  made  a  part  hereof ; 
that  the  plaintiffs  are  husband  and  wife  and  the  absolute 
owners  of  said  land. 
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4  VII 

That  the  successive  Secretaries  of  the  Interior  from  and 
after  the  time  of  the  issuing  of  said  public  notice  and  order 
as  herein  alleged,  their  representatives  and  subordinates 
who  were  charged  with  and  who  actually  administered  said 
project,  uniformly  and  at  all  times  construed  the  Reclama¬ 
tion  Act  and  contracts  herein  referred  to ;  that  the  owners 
of  the  land  herein  described  and  the  owners  of  all  other 
lands  in  said  unit  had  purchased  a  sufficient  amount  of 
water  to  beneficially  and  successfully  irrigate  their  said 
land ;  and  that  the  amount  of  water  required  for  each  tract 
to  beneficially  irrigate  the  same  was  to  be  determined  by 
the  representatives  and  subordinates  of  the  Secretary  of 
the  Interior,  who  had  the  physical  charge  of  the  water  dis¬ 
tribution  from  a  factual  investigation  made  by  said  repre¬ 
sentatives  and  said  subordinates  by  going  upon  the  land 
from  time  to  time,  and  from  a  personal  examination  of  the 
same,  the  crops  growing  thereon,  and  the  water  require¬ 
ments  thereof.  That  pursuant  to  said  practical  construc¬ 
tion  made  by  the  representatives  and  subordinates  of  the 
Secretary  of  the  Interior,  and  in  the  method  and  manner 
aforesaid,  it  was  determined  by  the  successive  Secretaries 
of  the  Interior,  their  representatives  and  their  subordi¬ 
nates,  that  4.84  acre-feet  of  water  per  acre  per  annum  was 
necessary  to  beneficially  and  successfully  irrigate  said  land, 
that  pursuant  to  said  practical  construction  and  determina¬ 
tion  the  successive  Secretaries  of  the  Interior,  their  repre¬ 
sentatives  and  their  subordinates,  have  for  a  period  of  more 
than  twenty  years  delivered  to  said  land  the  amount  of 
water  necessary  to  beneficially  and  successfully  irrigate  the 
some,  which  water  has  at  all  times  been  beneficially  used 
thereon  for  irrigation  purposes. 

vm 

That  the  statute  law  of  the  State  of  Washington,  Reming¬ 
ton ’s  Revised  Statutes,  section  7391,  which  was  the  law  of 
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the  State  of  Washington  at  the  time  the  water  rights  herein 
described  were  acquired,  provides: 

“The  right  to  the  use  of  water  which  has  been  applied  to 
a  beneficial  use  in  the  State  shall  be  and  remain  appurtenant 
to  the  land  or  place  upon  which  the  same  is  used.” 

The  decisions  of  the  Supreme  Court  of  the  State  of  Wash¬ 
ington  uniformly  hold  that  where  water  is  beneficially  used 
upon  land  for  irrigation  purposes,  the  water  right  so  ob¬ 
tained  shall  be  and  remain  appurtenant  to  the  land  where 
the  same  is  used ;  that  under  and  by  virtue  of  said  statute 
law  and  said  decisions,  the  absolute  title  in  fee  simple  of 
4.84  acre-feet  of  water  per  acre  per  annum  became  and  is 
now  vested  in  the  plaintiff  and  under  the  laws  of  the  State 
of  Washington,  is  real  estate  (in  pencil)  that  plaintiffs 
are  the  owners  of  said  land. 


IX 

That  the  United  States  completed  the  construction  of  the 
irrigation  system  in  said  unit  and  constructed  reservoirs  of 
sufficient  capacity  to  beneficially  and  successfully  irrigate 
all  lands  within  said  unit;  that  after  all  the  costs  of  con¬ 
struction  of  said  irrigation  system  and  the  construc- 
5  tion  of  reservoirs  of  sufficient  capacity  to  beneficially 
and  successfully  irrigate  said  land  had  been  ascer¬ 
tained,  and  after  the  determination  had  been  made,  that 
4.84  acre-feet  of  water  per  acre  per  annum  was  necessary 
to  beneficially  and  successfully  irrigate  said  land  had  been 
ascertained,  and  after  the  determination  had  been  made 
that  4.84  acre-feet  of  water  per  acre  per  annum  was  neces¬ 
sary  to  beneficially  and  successfully  irrigate  the  land  here¬ 
in  described,  and  after  said  water  had  been  delivered  for 
several  years,  Congress  passed  an  act  providing  that  no 
increase  of  construction  charges  could  be  made  after  the 
same  had  been  fixed  by  public  notice  and  order  except  by 
agreement  between  the  Secretary  of  the  Interior  and  a  ma¬ 
jority  of  the  water-right  applicants;  that  on  September 
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24th,  1914,  the  then  Secretary  of  the  Interior,  Franklin  K. 
Lane,  issued  a  second  public  notice  and  order  expressly  pro¬ 
viding  that  there  would  be  no  increase  in  the  construction 
charges  against  the  land  herein  described,  a  copy  of  said 
public  notice  is  hereto  attached,  made  a  part  hereof,  and 
marked  “Exhibit  D.” 


X 

That  the  plaintiffs  and  their  predecessors  in  title  have 
fully  and  in  every  particular  complied  with  the  terms  of 
the  reclamation  act  and  all  contracts  in  connection  with  said 
water  right  and  have  paid  to  the  United  States  all  sums 
that  have  accrued  and  become  due  on  account  of  the  con¬ 
struction  charges  and  have  also  paid  all  operation  and 
maintenance  charges  assessed  against  the  same,  and  that 
on  account  thereof  the  plaintiff  have  a  vested  interest  in  a 
water  right  sufficient  to  beneficially  and  successfully  irri¬ 
gate  said  land,  to  wit :  4.84  acre-feet  of  water  per  acre  per 
annum;  that  said  water  right  is  appurtenant  to  the  land 
herein  described. 

XI 

That  on  or  about  the  year  1930,  Elwood  Mead,  Com¬ 
missioner  of  Reclamation  of  the  United  States,  wished  to 
construct  the  Cle  Elum  Reservoir  at  a  cost  of  $3,500,000.00, 
to  store  water  for  the  purpose  of  irrigating  lands  in  the 
Kittitas  Reclamation  District,  the  canal  and  distributing 
system  in  said  district  being  in  the  process  of  construction 
at  that  time,  and  also  for  the  purpose  of  furnishing  water 
to  irrigate  lands  in  the  Roza  and  Kennewick  divisions  of  the 
Yakima  project,  the  construction  of  which  were  contem¬ 
plated  at  that  time;  that  said  Mead  ascertained  the  total 
cost  of  said  reservoir  was  $1,000,000.00  more  than  the 
amount  that  would  be  returned  to  the  reclamation  fund 
from  said  divisions;  that  it  was  necessary  to  obtain  said 
sum  from  some  source  before  construction  of  the  Cle  Elum 
Reservoir  could  be  commenced;  that  said  Mead  was  desir- 
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ous  of  constructing  said  reservoir  and  knew  of  no  other 
source  from  which  to  obtain  said  sum  except  from  the  Sun- 
nyside  unit  of  the  Yakima  project;  that  said  Mead,  without 
consulting  this  plaintiff  or  other  water  users  in  said  unit 
and  said  district,  charged  the  sum  of  $1,000,000.00  to  said 
unit  and  district,  and  furnished  the  Secretary  of  the  In¬ 
terior  information  that  provision  had  been  made  for  the 
payment  by  said  unit  of  said  sum. 

6  XII 

Thereafter  B.  E.  Stoutemyer,  district  counsel,  and  other 
officials  of  the  Bureau  of  Reclamation  of  the  United  States 
attempted  to  persuade  the  water-right  applicants  and  water 
users  of  the  Sunnyside  unit  and  in  the  Sunnyside  Valley  Ir¬ 
rigation  District  to  authorize  the  officials  of  the  district  to 
execute  a  contract  with  the  United  States  to  pay  $1,000,000 
additional  construction  charge  and  obligate  the  plaintiffs’ 
land  and  all  other  lands  in  said  district  to  the  last  faithful 
acre  to  pay  said  sum  of  $1,000,000.00  additional  construction 
charges ;  that  this  plaintiff  and  no  other  water-right  appli¬ 
cants  or  water  users  in  said  unit  or  said  district  ever  agreed 
to  said  increase  of  construction  charges  and  never  agreed 
to  pay  the  same;  that  the  amount  so  attempted  to  be 
charged  against  the  plaintiffs  and  other  water-right  appli¬ 
cants  and  water  users  in  said  district  was  equivalent  to  35% 
of  the  original  cost  of  the  water  right  to  the  plaintiffs  and 
35%  of  the  original  cost  to  all  other  water-right  applicants 
and  water  users  in  said  district. 

xm 

That  on  or  about  the  11th  day  of  December  1930,  Ray 
Lyman  Wilbur,  the  then  Secretary  of  the  Interior,  certified 
to  the  President  of  the  United  States  that  provision  had 
been  made  for  the  repayment  to  the  reclamation  fund  of 
the  total  cost  of  the  Cle  Elum  Reservoir  and  that  $1,000,- 
000.00  of  the  cost  of  construction  of  said  reservoir  was  to 
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be  obtained  by  rentals  from  the  Sunny  side  division  of  tbe 
Yakima  project.  A  copy  of  this  certificate  is  hereto  at¬ 
tached  and  made  a  part  hereof,  marked  “Exhibit  E.” 

XIV 

That  thereafter  said  Elwood  Mead  and  B.  E.  Stoutemyer 
agreed  with  Bay  Lyman  Wilbur,  the  then  Secretary  of  the 
Interior,  to  force  and  coerce  this  plaintiff  and  other  water- 
right  applicants  and  water  users  in  said  unit  and  said  dis¬ 
trict  to  authorize  said  district  to  enter  into  contract  to  pay 
the  additional  sum  of  $1,000,000.00  construction  charge,  or 
to  force  and  coerce  the  plaintiffs  and  other  water-right  ap¬ 
plicants  in  said  unit  and  said  district  to  sign  a  water-rental 
application  or  be  deprived  of  a  portion  of  the  water  owned 
by  them,  and  in  pursuance  of  said  agreement  said  Mead, 
Stoutemyer,  and  Wilbur  caused  the  Assistant  Secretary  of 
Interior  to  issue  a  public  notice  and  order,  a  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  marked  “Exhibit 
F”,  and  also  a  public  notice  and  order,  a  copy  of  which  is 
hereto  attached,  made  a  part  hereof,  and  marked  “Exhibit 


That  in  pursuance  of  said  agreement  and  said  public  no¬ 
tices  and  orders,  copies  of  which  are  marked  “Exhibits  F 
and  G”,  respectively,  said  Meade,  Stoutemyer  and  Wilbur 
notified  this  plaintiff  and  other  public-notice  water-right  ap¬ 
plicants  and  water  users  in  the  Sunny  side  unit  and  in  said 
district,  that  the  plaintiffs  and  all  other  public-notice 
7  water-right  applicants  in  said  unit  would  be  deprived 
of  all  water  in  excess  of  three  acre-feet  per  acre  per 
annum,  unless  the  said  plaintiffs  and  said  water-right  appli¬ 
cants  signed  a  water-rental  application  in  the  words  and  fig¬ 
ures  following,  to  wit : 

“Water-Rental  Application 

“The  undersigned  applicant  requests  excess  water  under 
public  notice  issued  by  the  Secretary  February  19, 1932,  and 
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agrees  to  pay  applicable  charges,  with  6%  interest  from  De¬ 
cember  1,  1932,  until  paid.  He  further  agrees  that  water 
may  be  withheld  from  his  land  after  1932  until  such  charges 
are  paid.  It  is  understood  that  advance  payment  for  excess 
water  will  be  required  in  1933  if  the  1932  rental  charge  re¬ 
mains  unpaid  at  that  time.  • 


Witness: - “Water  User.” 

The  plaintiffs  and  all  other  water-right  applicants  refused 
to  sign  said  water-rental  application.  In  the  event  said  pub¬ 
lic  notices  and  orders  are  enforced,  plaintiffs  will  be  de¬ 
prived  of  40%  of  the  water  in  which  they  have  a  vested  in¬ 
terest. 

XVI 

That  said  Stoutemyer,  Mead,  and  Wilbur  agreed  with  the 
representatives  of  other  divisions  of  the  Yakima  project 
which  were  under  construction  and  to  be  constructed ;  that 
said  Stoutemyer,  Mead,  and  Wilbur  would  attempt  by  means 
of  said  water-rental  applications  to  force  and  coerce  the  wa¬ 
ter-right  applicants  and  users  including  the  plaintiff  to  au¬ 
thorize  the  officials  of  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  to  execute  a  contract  and  pay  to  the  United  States  the 
additional  sum  of  $1,000,000.00  construction  charges,  the 
same  being  a  portion  of  cost  of  constructing  the  Cle  Elum 
Reservoir  and  which  was  constructed  for  said  new  divisions, 
and/or  to  collect  from  the  plaintiff  and  other  water-right  ap¬ 
plicants  and  water  users  in  said  unit  by  the  subterfuge  of 
the  water-rental  application  said  sum  of  $1,000,000  and  that 
in  the  event  said  Stoutemyer,  Mead,  and  Wilbur  wTere  un¬ 
able  to  either  force  or  coerce  the  execution  of  such  a  contract 
between  said  district  and  the  United  States  and/or  were  un¬ 
able  to  collect  said  sum  of  $1,000,000.00  by  means  of  depriv¬ 
ing  the  plaintiffs  and  other  water  users  of  a  portion  of  the 
water  owned  by  them,  and/or  compelling  the  plaintiff  and 
said  water-right  applicants  to  sign  said  water-rental  appli¬ 
cations  and  collect  said  sum ;  and  in  the  event  said  parties 
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were  unable  by  either  of  said  methods  to  obtain  the  payment 
of  the  sum  of  $1,000,000.00,  said  new  divisions  for  whose 
benefit  said  Cle  Elum  Reservoir  was  constructed  would  pay 
the  same. 

xvn 

That  three  acre-feet  of  water  per  acre  is  not  now,  never 
has  been,  and  will  not  in  the  future,  be  sufficient  to  benefi¬ 
cially  irrigate  the  land  belonging  to  the  plaintiff  herein;  that 
a  maximum  of  three  acre-feet  of  water  per  acre  fur- 
8  ished  to  the  land  of  the  plaintiff  would  enable  him  to 
beneficially  irrigate  about  one-half  of  said  land,  leav¬ 
ing  the  other  half  thereof  barren  and  nonproductive,  there¬ 
by  forcing  one-half  of  the  land  belonging  to  the  plaintiffs  to 
bear  construction,  maintenance  charges,  taxes,  and  assess¬ 
ments  on  the  whole  tract  of  land;  that  if  plaintiffs  attempted 
to  spread  a  maximum  of  three  acre-feet  per  acre  over  the 
whole  tract  of  land  belonging  to  them,  they  would  not  have 
sufficient  water  to  grow  any  profitable  crop  and  their  land 
would  be  completely  destroyed  for  farming  purposes,  caus¬ 
ing  them  to  suffer  irreparable  loss  and  damage  and  which 
could  not  be  compensated  for  in  an  action  at  law,  and  plain¬ 
tiffs  have  no  adequate  or  complete  remedy  at  law  and  ef¬ 
fective  relief  can  only  be  administered  in  a  court  of  equity. 

XVIII 

That  at  all  times  and  on  all  other  Federal  reclamation 
projects  and  on  the  Sunnyside  unit  of  the  Yakima  project 
prior  to  October  17th,  1930,  which  were  constructed  under 
the  Reclamation  Act  of  1902,  the  successive  Secretaries  of 
Interior,  their  subordinates,  and  their  representatives 
charged  with  the  administration  of  said  projects  have  con¬ 
sistently  and  uniformly  construed  the  reclamation  act,  con¬ 
tracts  similar  to  exhibit  “A”,  and  water-right  applications 
similar  to  exhibit  “C”  to  mean  that  the  water-right  appli¬ 
cant  and  water  user  had  purchased,  had  a  vested  interest  for 
a  water  right  of  a  sufficient  amount  of  water  to  beneficially 
and  successfully  irrigate  each  tract  of  land  in  said  project 
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and  that  the  determination  as  to  the  amount  required  to 
beneficially  and  successfully  irrigate  each  tract  was  to  be 
made  by  the  representatives  and  subordinates  of  the  suc¬ 
cessive  Secretaries  of  the  Interior  who  were  charged  with 
the  distribution  and  that  the  same  was  to  be  made  by  said 
representatives  and  subordinates  upon  factual  investiga¬ 
tion  obtained  by  personal  examination  of  the  land  and  crops 
growing  thereon  and  water  requirements  thereof ;  and  in  all 
cases  the  yardstick  used  in  determining  the  amount  of  water 
to  which  the  water  applicant  either  had  a  vested  interest  in 
or  owned  was  beneficial  use.  That  in  the  administration  of 
the  reclamation  act  under  contracts  similar  to  the  contract 
herein  referred  to  no  Secretary  of  the  Interior  has  arbitra¬ 
rily  fixed  the  amount  of  water  at  a  certain  number  of  feet, 
nor  taken  the  question  of  the  determination  of  the  amount 
of  water  out  of  the  hands  of  his  representatives  and  subor¬ 
dinates  charged  with  the  physical  distribution  of  the  water, 
nor  fixed  the  maximum  amount  of  water  for  each  acre  in  the 
project,  regardless  of  the  water  requirements,  nor  required 
the  execution  of  a  water-rental  application  as  a  condition 
precedent  to  the  use  and  enjoyment  by  the  water  user  of  a 
sufficient  amount  of  water  to  beneficially  irrigate  his  land, 
except  as  herein  alleged  in  the  Sunnyside  unit. 

XIX 

That  since  the  promulgation  of  said  order  and  notice  of 
October  17th,  1930,  and  the  public  notice  order  of  February 
19th,  1932,  and  since  the  promulgation  of  order  requiring  a 
water-rental  application  as  a  condition  precedent  to  the  use 
and  enjoyment  of  more  than  three  acre-feet  of  -water  per 
acre  per  annum,  it  has  been  definitely  ascertained  by  the 
defendant  that  the  Cle  Elum  Reservoir,  actually  cost 
9  $1,003,000.00  less  than  the  estimated  cost  at  the  time 

said  Mead  charged  the  sum  of  $1,000,000.00  to  the 
Sunnyside  unit  as  herein  alleged;  that  since  that  time  the 
Kittitas  Reclamation  District  has  entered  into  contract  to 
purchase  from  the  United  States  additional  water  at  a  total 
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contract  price  of  $2,418,000.00  and  the  Yakima-Benton  Irri¬ 
gation  District,  Roza  unit,  has  authorized  a  contract  to  be 
entered  into  at  an  additional  cost  over  and  above  what  was 
taken  into  consideration  at  the  time  of  the  certificate  by  the 
Secretary  of  the  Interior  to  the  President  as  set  forth  in 
plaintiff’s  exhibit  “E”  to  the  extent  of  about  $800,000.00. 
That  on  account  of  said  facts,  there  is  no  necessity  for  en¬ 
forcing  said  orders  and  in  the  event  the  same  are  enforced 
and  the  Sunnyside  Valley  Irrigation  District  or  the  plain¬ 
tiffs  and  other  water  users  therein  pay  said  sum  of  $1,000,- 
000.00,  the  United  States  will  actually  receive  more  than 
$1,000,000.00  over  the  entire  cost  of  the  construction  of  said 
reservoir. 

XX 

That  the  public  notices,  copies  of  which  are  hereto  at¬ 
tached  marked  Exhibit  “F”  and  “Gr”,  issued  by  Ray  Ly¬ 
man  Wilbur  as  Secretary  of  the  Interior  on  October  17th, 
1930,  and  February  19th,  1932,  respectively,  requiring  the 
execution  by  the  water  user  of  a  water-rental  application  as 
a  condition  precedent  to  the  enjoyment  and  use  by  the  plain¬ 
tiff  of  any  water  in  excess  of  three  acre-feet,  were  not  made 
and  issued  in  good  faith  or  by  the  exercise  of  an  honest  judg¬ 
ment  for  the  reasons  herein  alleged  and  set  forth,  but  were 
arbitrarily  and  capriciously  made  and  the  defendant  is  arbi¬ 
trarily  and  capriciously  enforcing  the  same  for  the  express 
purpose  of  coercing  and  forcing  this  plaintiff  and  other  wa¬ 
ter-right  applicants  and  water  users  in  said  unit  and  in  said 
district  to  authorize  said  district  to  enter  into  contract  to 
pay  the  United  States  the  sum  of  $1,000,000.00  construction 
charge,  a  part  of  the  cost  of  constructing  the  Cle  Elum  Res¬ 
ervoir,  and  obligating  the  last  faithful  acre  of  land  in  said 
district  and  the  plaintiffs’  land  to  pay  said  sum  and/or  to 
force  and  coerce  the  plaintiff  and  other  water-right  appli¬ 
cants  and  water  users  in  said  unit  and  district  to  execute 
water  rental  applications  so  that  these  plaintiffs  and  said 
water-right  applicants  and  water  users  will  be  required  to 
pay  to  the  United  States  said  sum  of  $1,000,000.00. 
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XXI 

That  for  the  reasons  herein  alleged  and  set  forth  said  pub¬ 
lic  notice  and  order  of  October  17th,  1930,  and  said  public 
notice  and  order  of  February  19th,  1932,  copies  of  which  are 
hereto  attached  marked  “Exhibit  F  and  Gr”,  and  all  orders 
and  notices  requiring  the  execution  of  a  water-rental  appli¬ 
cation  as  a  condition  precedent  to  use  and  enjoyment  of 
more  than  three  acre-feet  per  acre  per  annum  are  null  and 
void  and  of  no  effect  whatsoever  for  the  reason  that  the 
same  are  in  excess  of  the  power  and  authority  vested  in  the 
Secretary  of  the  Interior  and  the  enforcement  of  said  pub¬ 
lic  notice  and  orders  are  in  excess  of  the  authority  vested  in 
the  defendant;  that  if  said  defendant  enforces  said  public 
notices  and  orders  the  plaintiffs  will  be  deprived  of 
10  the  use  of  about  40%  of  the  water  right,  the  absolute 
title  to  which  is  vested  in  plaintiffs  pursuant  to  the 
terms  of  the  reclamation  act,  contracts,  and  laws  of  the 
State  of  Washington,  without  any  hearing,  and  in  positive 
violation  of  the  Constitution  and  laws  of  the  United  States 
and  also  in  positive  violation  of  the  constitution  and  laws 
of  the  State  of  Washington. 

XXII 

Defendant’s  predecessor  in  office  commenced  the  enforce¬ 
ment  of  said  orders  on  June  12,  1932  and  the  defendant 
started  the  enforcement  of  said  public  notice  and  order  of 
October  17th,  1930,  and  February  19th,  1932,  and  the  orders 
requiring  a  water-rental  application  to  be  signed  as  a  con¬ 
dition  precedent  to  the  use  and  enjoyment  by  the  plaintiffs 
in  excess  of  three  acre-feet,  during  the  irrigation  season  of 
1934,  and  the  plaintiffs  are  advised  and  believe  and  there¬ 
fore  allege  that  said  defendant,  unless  he  is  restrained  by 
an  order  of  this  court,  will  enforce  said  orders  and  public 
notices  during  the  present  irrigation  season,  that  said  de¬ 
fendant  has  refused  to  give  any  heed  to  a  joint  memorial  of 
the  State  Legislature  of  the  State  of  Washington  in  connec¬ 
tion  with  said  public  notices  and  orders  and  has  also  refused 
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plaintiff  and  other  water-right  applicants  and  water  users 
a  right  to  be  heard  and  said  defendant  has  wholly  refused 
to  consider  plaintiffs’  ownership  of  said  water  right  and 
takes  the  position  that  there  is  nothing  that  the  plaintiffs 
can  do  and  that  said  defendant  can  arbitrarily  and  capri¬ 
ciously  enforce  said  public  notices  and  orders  and  thus  com¬ 
pel  submission  of  said  water-right  applicants  and  the  other 
water  users  in  said  unit  and  district  and  collect  the  sum  of 
$1,000,000.00  to  pay  a  part  of  the  cost  of  the  construction  of 
the  Cle  Elum  Reservoir;  that  there  is  no  other  forum  or 
court  that  has  jurisdiction  to  give  this  plaintiff  any  relief 
against  the  unlawful  acts  of  said  defendants,  and  if  defen¬ 
dant  is  permitted  to  enforce  said  notices  and  orders,  the 
plaintiffs’  farm  will  be  destroyed  for  farming  purposes  and 
the  plaintiffs  will  be  driven  therefrom  and  will  lose  the  sav¬ 
ings  of  an  entire  lifetime. 

Wherefore  the  plaintiffs  pray: 

1.  That  the  defendant,  Harold  L.  Ickes,  Secretary  of  the 
Interior,  be  required  to  appear  and  make  answer  to  the  fore¬ 
going  amended  bill  of  complaint,  but  not  under  oath,  answer 
under  oath  being  hereby  expressly  waived. 

2.  That  upon  the  filing  of  this  amended  bill  or  at  such 
time  thereafter  as  shall  be  fixed  by  the  court,  an  order  be 
issued  herein  pendente  lite  requiring  the  defendant  as  Sec¬ 
retary  of  the  Interior  to  suspend  the  enforcement  of  the  pub¬ 
lic  notice  and  order,  a  copy  of  which  is  hereto  attached, 
marked  “Exhibit  F”,  and  to  suspend  the  enforcement  of 
the  public  notice  and  order,  a  copy  of  which  is  hereto  at¬ 
tached,  marked  “Exhibit  G”,  promulgated  by  his  predeces¬ 
sor,  Ray  Lyman  Wilbur,  and  also  all  notices  and  orders  re¬ 
quiring  the  execution  of  a  water-rental  application  as  a  con¬ 
dition  precedent  to  enjoying  the  use  of  more  than  three  acre- 
feet  of  water  per  acre  per  annum,  and  restoring  to  the  plain¬ 
tiffs  the  rights  and  privileges  that  they  enjoyed  prior  to  the 
promulgation  of  said  notices  and  orders,  and  that  upon  the 
hearing  of  this  action  an  order  be  entered  requiring  the  de¬ 
fendant  as  Secretary  of  the  Interior  to  vacate,  set  aside,  and 
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hold  for  naught  the  said  notices  and  orders  herein  re- 

11  ferred  to  and  that  the  plaintiffs  be  restored  to  the 
rights  and  privileges  which  they  enjoyed  prior  to  the 

promulgation  of  said  notice  and  orders. 

3.  For  such  other  and  further  relief  as  shall  be  just  and 
equitable  in  the  premises. 

STEPHEN  E.  CHAFFEE, 
Attorney  for  the  plaintiffs. 

P.  C.  KING,  JR., 

PRESTON  B.  KAVANAGH, 
Attorneys  for  plaintiffs. 

State  of  Washington, 

County  of  Yakima,  ss: 

Mazina  Z.  Fox,  being  first  duly  sworn,  on  oath  deposes 
and  says:  I  am  the  plaintiff  in  the  above-entitled  action; 
that  I  have  read  the  foregoing  amended  bill  of  complaint, 
know  the  contents  thereof,  and  that  the  same  is  true  as  I 
verily  believe. 

(In  pencil)  MAZINA  FOX. 
sworn  to  before  me  this  13th  day  of  April 

STEPHEN  E.  CHAFFEE, 
Notary  Public  in  and  for  State 
of  Washington,  Residing  at  Sunny  side. 

12  Exhibit  A 

Filed  Jun  4  1935 

Contract  Between  the  Sunnyside  Water  Users  Association 
and  the  Secretary  of  the  Interior 

These  articles  of  agreement,  made  and  entered  into  this 
7th  day  of  May  1906,  by  and  between  the  United  States  of 
America,  acting  in  this  behalf  by  E.  A.  Hitchcock,  Secre¬ 
tary  of  the  Interior,  party  of  the  first  part,  and  the  Sunny- 
side  Water  Users  Association,  a  corporation  duly  organized 


Subscribed  and 
1935. 

(Seal) 
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and  existing  under  the  laws  of  the  State  of  Washington, 
party  of  the  second  part,  their  successors  and  assigns,  wit- 
nesseth : 

That  whereas  the  Sunnyside  Water  Users  Association  is 
a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Washington  for  the  purposes  mentioned  in  its  ar¬ 
ticles  of  incorporation  and  bylaws,  a  copy  of  which  is  ap¬ 
pended  to  this  agreement  and  is,  for  every  purpose  of  the 
interpretation,  construction,  and  consideration  of  this 
agreement  and  of  the  rights  of  the  parties  hereunder,  to 
be  deemed,  held,  read,  and  considered  as  if  fully  written 
out  or  printed  herein,  and  deemed  a  part  hereof ;  and 
Whereas  the  lands  embraced  within  the  area  proposed  to 
be  irrigated  as  described  in  said  articles  of  incorporation 
or  bylaws  are  naturally  desert  and  arid  and  incapable  of 
proper  cultivation  without  irrigation,  and  will  to  a  greater 
or  less  extent  remain  unreclaimed,  unfit  for  habitation,  and 
uncultivation,  in  which  condition  they,  or  a  great  part 
thereof  now  are,  unless  the  waters  of  the  Yakima  River  in 
State  of  Washington  and  its  tributaries  be  impounded  and 
the  flow  thereof  otherwise  regulated  and  controlled;  and 
Whereas  the  Secretary  of  the  Interior  contemplates  the 
construction  of  certain  irrigation  works  under  the  provi¬ 
sions  of  an  act  of  Congress  entitled  “An  act  appropriating 
the  receipts  from  the  sale  and  disposal  of  public  lands  in 
certain  States  and  Territories  to  the  construction  of  irriga¬ 
tion  works  for  the  reclamation  of  arid  lands”,  approved 
June  17,  1902,  for  the  irrigation  and  reclamation  of  the 
lands  described  in  the  said  articles  or  bylaws ;  and 
Whereas  the  incorporators  and  shareholders  of  said  Sun¬ 
nyside  Water  Users  Association  are,  and  under  the  provi¬ 
sions  of  its  articles  of  incorporation  and  bylaws  must 
13  be,  owners  and  occupants  of  lands  in  said  area,  and 
in  some  cases  are  appropriators  of  water  for  the  irri¬ 
gation  thereof,  and  in  addition  thereto  such  incorporators 
and  shareholders  and  their  successors  or  assigns  must  ini- 
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tiate  rights  to  the  use  of  water  from  the  said  proposed  irri¬ 
gation  works,  to  be  constructed  by  the  Secretary  of  the 
Interior  as  soon  as  such  rights  may  be  initiated,  and  there¬ 
after  complete  the  acquisition  thereof  in  the  manner  and 
upon  the  terms  and  conditions  to  be  prescribed  therefor  by 
the  Secretary  of  the  Interior,  which  rights  shall  be,  and 
thereafter  continue  to  be,  forever  appurtenant  to  desig¬ 
nated  lands  owned  by  such  shareholders ;  and 

Whereas  neither  the  relative  priority  nor  the  extent  of 
the  individual  appropriations  of  such  water  heretofore 
made  by  said  incorporators  and  shareholders  for  the  lands 
described  in  said  articles  or  bylaws,  and  which  are  now 
vested  rights,  have  been  ascertained  or  determined,  but  said 
incorporators  and  shareholders  have  agreed,  among  them¬ 
selves,  by  the  terms  and  provisions  of  said  articles  of  in¬ 
corporation  and  bylaws,  upon  the  rules  and  principles  by 
and  upon  which  the  relative  priority  and  the  extent  of  their 
several  appropriations  and  vested  rights  to  the  use  of  such 
waters  shall  be  determined: 

Now,  therefore,  it  is  agreed  and  understood  by  and  be¬ 
tween  the  parties  hereto — 

1.  That  if  the  Secretary  of  the  Interior  shall  authorize 
and  cause  the  construction  of  said  irrigation  works,  the 
said  association  will  take  prompt  action  to  secure  the  deter¬ 
mination  by  the  courts  of  the  relative  rights  of  its  share¬ 
holders  to  the  use  of  water  for  said  lands,  and  that  in  the 
determination  of  such  rights  and  of  their  respective  rights 
to  the  use  of  water  acquired  under  said  act  of  Congress  the 
rules  and  principles  set  out  in  said  articles  of  incorporation 
and  bylaws,  for  such  determination,  shall  be  deemed  the 
established  rules  and  principles  for  that  purpose. 

2.  That  only  those  who  are  or  who  may  become  members 
of  said  association,  under  the  provisions  of  its  articles  of  in¬ 
corporation  and  bylaws,  shall  be  accepted  as  applicants  for 
rights  to  the  use  of  water  available  by  means  of  said  pro¬ 
posed  irrigation  works. 
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3.  That  the  aggregate  amount  of  such  rights  to  be  issued 
shall,  in  no  event,  exceed  the  number  of  acres  of  land  cap¬ 
able  of  irrigation  by  the  total  amount  of  water  available  for 
the  purposes  being  (1)  the  amount  now  appropriated  by 
the  shareholders  the  said  association,  and  (2)  the  amount  to 
be  delivered  from  all  sources  in  exteess  of  the  water  now  ap¬ 
propriated  ;  and  that  the  Secretary  of  the  Interior  shall  de¬ 
termine  the  number  of  acres  so  capable  of  such  irrigation  as 
aforesaid,  his  determination  to  be  made  upon  due  and  expert 
consideration  of  all  available  data,  and  to  be  based  upon  and 
measured  and  limited  by  the  beneficial  use  of  water. 

4.  That  the  payment  for  the  water  rights  to  be  issued  to 
the  shareholders  of  said  association,  under  the  provisions 
of  said  act  of  Congress,  shall  be  divided  into  not  less  than 
ten  annual  payments  the  first  of  which  shall  be  payable 
when  the  water  is  first  delivered  from  said  works,  or  within 
a  reasonable  time  thereafter,  and  after  due  notice  thereof 
by  the  Secretary  of  the  Interior  to  the  association  and  that 

the  cost  of  said  proposed  irrigation  works  shall  be 
14  apportioned  equally  per  acre  among  those  acquiring 

such  rights. 

5.  That  the  said  vrater  users’  association  hereby  guaran¬ 
tees  the  payments  for  that  part  of  the  cost  of  the  irrigation 
vrorks  which  shall  be  apportioned  by  the  Secretary  of  the 
Interior  to  its  shareholders,  and  will  promptly  levy  calls 
or  assessments  therefor  and  for  the  cost  of  maintenance  and 
operation  as  may  be  assessed  from  year  to  year  by  the  Sec¬ 
retary  of  the  Interior  and  collect  or  require  prompt  pay¬ 
ment  therof  in  such  manner  as  the  Secretary  of  the  Interior 
may  direct;  that  it  will  promptly  pay  the  sums  collected 
by  it  to  the  receiver  of  the  local  land  office  for  the  district 
in  which  said  lands  are  situated;  that  it  will  promptly  em¬ 
ploy  the  means  provided  and  authorized  by  the  said  articles 
of  incorporation  or  bylaws  for  the  enforcement  of  such 
collections,  and  will  not  change,  alter,  or  amend  its  articles 
of  incorporation  or  bylaws  in  any  manner  whereby  such 
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means  of  collection,  or  the  lien  given  to  it  by  the  share¬ 
holders  to  secure  the  payment  thereof,  or  of  any  assess¬ 
ments  contemplated  or  authorized  thereby,  shall  be  im¬ 
paired,  diminished,  or  rendered  less  effective,  without  the 
consent  of  the  Secretary  of  the  Interior. 

6.  That  the  United  States  shall  in  no  manner  be  respon¬ 
sible  for  the  sums  collected  by  said  association  until  they 
have  been  paid  into  the  hands  of  the  receiver  of  the  local 
land  office,  as  provided  by  the  law,  and  in  accordance  with 
such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

7.  That  for  the  purpose  of  enforcing  said  collections  the 
association  will  adopt  and  enforce  proper  bylaws,  subject 
to  the  approval  of  the  Secretary  of  the  Interior,  and  not 
change  them  so  as  to  in  anywise  impair  their  efficiency  for 
said  purpose,  and  will  otherwise  do  any  and  all  things  it  is 
authorized  and  empowered  to  do  in  the  premises. 

8.  That  the  association  will  adopt  and  enforce  such  rules 
and  regulations  as  it  is  authorized  by  its  articles  of  incor¬ 
poration  and  bylaws  to  adopt  and  enforce  concerning  the 
use  of  water  by  its  shareholders  and  concerning  the  admin¬ 
istration  of  the  affairs  of  the  association  to  effectually  carry 
out  and  promote  the  purposes  of  its  organization,  within 
the  provisions  of  said  articles  of  incorporation  and  bylaws, 
which  rules  and  regulations  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  and  that  if  the  association 
fail  to  make  and  adopt  such  rules  and  regulations,  then  the 
Secretary  of  the  Interior  may  prescribe  them ;  but  in  such 
event  the  Secretary  of  the  Interior  shall  impose  no  rule  or 
regulation  interfering  with  any  vested  right  of  the  share¬ 
holders  of  the  association  as  defined  or  modified  by  said 
articles  of  incorporation  and  bylaws. 

9.  That  persons  who  are  not  now  members  of  the  associa¬ 
tion,  but  who  may  be  the  owners  or  occupants  of  land  to  be 
irrigated,  as  described  in  its  articles  of  incorporation  or 
bylaws,  or  of  added  lands  as  therein  provided  for  and  to 
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whom  rights  to  the  use  of  water  from  the  proposed  irriga¬ 
tion  works  may  be  issued  by  the  United  States,  may  be,  at 
the  designation  of  the  Secretary  of  the  Interior,  become 
members  of  the  association  upon  subscribing  to  the  stock 
thereof  and  upon  compliance  with  the  other  conditions  for 
such  membership. 

10.  That  in  all  the  relations  between  the  United  States 
and  this  association  and  the  members  of  the  association  the 
rights  of  the  members  of  the  association  to  the  use  of  water 

where  the  same  have  vested  are  to  be  defined,  deter- 
15  mined,  and  enjoyed  in  accordance  with  the  provisions 

of  the  said  act  of  Congress  and  of  other  acts  of  Con¬ 
gress  on  the  subject  of  the  acquisition  and  enjoyment  of 
the  rights  to  use  water,  and  also  by  the  laws  of  the  State  of 
Washington,  where  not  inconsistent  therewith,  modified,  if 
modified  at  all,  by  the  provisions  of  the  articles  of  incor¬ 
poration  and  bylaws  of  said  association. 

11.  That  nothing  contained  in  this  agreement,  or  to  be 
implied  from  the  fact  of  its  execution,  shall  be  construed, 
held,  or  deemed  to  be  an  approval  by  the  Secretary  of  the 
Interior,  nor  an  adoption  by  him  of  the  articles  of  incorpo¬ 
ration  or  bylaws  of  said  association  in  all  their  details  as 
the  form  of  organization  of  water  users  contemplated  and 
authorized  by  section  6  of  the  said  act  of  Congress  of  June 
17,  1902,  but  such  approval  and  adoption  is  expressly  re¬ 
served  until  the  conditions  prescribed  in  said  act  authoriz¬ 
ing  such  approval  and  adoption  shall  have  arisen ;  and  that 
when  the  Secretary  of  the  Interior  shall  make,  approve,  and 
promulgate  rules  and  regulations  for  the  administration  of 
the  water  to  be  supplied  from  said  proposed  irrigation 
works,  such  rules  and  regulations  and  such  modifications 
thereof  as  the  Secretary  may  from  time  to  time  approve 
and  promulgate  shall  be  deemed  and  held  to  be  obligatory 
upon  this  association  as  fully  and  completely  and  to  every 
intent  and  purpose  as  if  they  were  now  made,  approved, 
promulgated,  and  written  out  in  full  in  this  agreement,  and 
the  same  are  to  be  so  read  and  construed. 
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In  witness  whereof,  the  undersigned  have  hereunto  sub¬ 
scribed  their  names  and  affixed  their  seals  the  day  and  year 
first  herein  written. 

Department  of  the  Interior. 

THOS.  RYAN, 

Acting  Secretary  of  the  Interior ,  for  and 
on  behalf  of  the  United  States  of  America, 
party  of  the  first  part. 

Attest : 

E.  J.  YOUNG, 

Secretary. 

Sunnyside  Water  Users  Association,  Incorporated  1906, 
Washington. 

SUNNYSIDE  WATER 
USERS  ASSOCIATION, 

By  S.  J.  HARRISON, 

President,  Party  of  the  second  part. 

State  of  Washington, 

County  of  Yakima,  ss: 

Be  it  remembered,  that  on  this  7th  day  of  May  1906, 
before  me,  the  undersigned,  a  notary  public  in  and  for  said 
county  and  State,  personally  appeared  S.  J.  Harrison  and 
E.  J.  Young,  to  me  personally  known  to  be  the  president 
and  secretary,  respectively,  of  the  corporation,  to  wit,  Sun¬ 
nyside  Water  Users  Association,  that  executed  the  within 
and  foregoing  instrument,  and  acknowledged  the  said  in¬ 
strument,  to  be  the  free  and  voluntary  act  and  deed  of  said 
corporation,  for  the  uses  and  purposes  therein  mentioned, 
and  on  oath  stated  that  they  were  authorized  to  execute 
said  instrument  and  that  the  seal  affixed  is  the  corporate 
seal  of  said  corporation. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  af¬ 
fixed  my  official  seal  the  day  and  year  first  above  written. 

WM.  B.  BRIDGMAN, 
Notary  public  for  Washington, 
(Seal)  residing  at  Sunnyside. 

•  ••••••••• 
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Exhibit  B 
Filed  June  4,  1935 
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Public  Notices  and  Orders 
Sunnyside  Project,  Washington 

Department  of  the  Interior, 
Washington,  March  2,  1909. 

In  pursuance  of  the  provisions  of  section  4  of  the  Recla¬ 
mation  Act  of  June  17,  1902  (32  Stat.  388),  notice  is  hereby 
given  as  follows: 

Water  will  be  furnished  from  the  Sunnyside  project, 
Washington,  under  the  provisions  of  the  reclamation  act, 
for  the  irrigable  land  shown  on  the  following  township 
plats: 

Willamette  meridian: 

T.  11  N.,  R.  20  E. 

T.  11  N.,  R.  21  E. 

T.  10  N.,  R.  21  E. 

T.  10  N.,  R.  22  E. 

T.  10  N.,  R.  23  E. 

T.  9  N.,  R.  22  E. 

T.  9  N.,  R.  23  E. 

T.  8  N.,  R.  24  E. 

T.  9  N.,  R.  24  E. 

approved  March  2,  1909,  by  the  Secretary  of  the  In- 
17  terior,  and  on  file  in  the  local  land  office  at  North 
Yakima,  Washington. 

WTater  will  be  furnished  in  the  irrigation  season  of  1909 
for  that  portion  of  the  land  shown  upon  a  list  on  file  in  the 
local  land  office,  the  same  having  heretofore  received  water 
from  the  said  Sunnyside  project  and  now  being  in  cultiva¬ 
tion. 

Water  will  be  furnished  for  the  remaining  portions  of 
the  irrigable  lands  shown  on  said  plats,  from  time  to  time, 
as  announcement  shall  be  made  that  water  is  available. 
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Water-right  applications  may  be  made  for  the  irrigable 
areas  shown  on  the  said  plats.  The  time  when  payments 
will  be  due  therefor  is  hereinafter  stated. 

The  charges  which  shall  be  made  per  acre  of  irrigable  land 
which  can  be  irrigated  by  the  waters  from  said  irrigation 
project  are  in  two  parts,  as  follows: 

1.  The  building  of  the  irrigation  system  $52  per  acre  of 
irrigable  land,  payable  in  not  more  than  ten  annual  instal¬ 
ments,  each  payment  not  less  than  $5.20  per  acre  or  some 
multiple  thereof,  provided,  however,  that  full  payment  may 
be  made  at  any  time  of  any  balance  remaining  due  after 
certification  has  been  made  by  the  Commissioner  of  the 
General  Land  Office  that  full  and  satisfactory  complaint 
has  been  shown  with  all  the  requirements  of  the  law  as  to 
residence,  cultivation,  and  reclamation. 

2.  For  operation  and  maintenance,  which  will,  as  soon 
as  the  data  are  available,  be  fixed  in  proportion  to  the 
amount  of  water  used,  with  a  minimum  charge  per  acre  of 
irrigable  land  whether  water  is  used  thereon  or  not.  The 
operation  and  maintenance  charge  for  the  irrigation  season 
of  1909,  and  until  further  notice,  will  be  95  cents  per  acre 
of  irrigable  land,  for  which  water  is  ready  in  the  irrigation 
season  of  1909,  whether  water  is  used  thereon  or  not. 

The  first  instalment  on  account  of  said  charges  for  the 
irrigable  lands  shown  on  the  list  on  file  in  the  local  land 
office  to  receive  water  in  the  irrigation  season  of  1909  shall 
be  due  March  15,  1909.  The  second  instalment  shall  be 
due  on  March  1,  1910.  Subsequent  instalments  shall  be  due 
on  March  1  of  each  year  thereafter  until  fully  paid.  All 
charges  are  payable  at  the  local  land  office,  North  Yakima, 
Washington. 

The  first  instalment  of  the  charges  for  the  irrigable  land, 
for  which  water  is  to  be  subsequently  furnished,  will  be  due 
on  March  1  of  the  year  in  which  water  shall  be  available 
for  said  lands,  and  subsequent  instalments  shall  be  due  on 
March  1  of  each  year  thereafter  until  fully  paid. 

The  first  instalment  of  charges  for  all  lands  shown  on  the 
said  list,  for  which  it  is  hereby  announced  that  water  will 
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be  available  in  the  season  of  1909,  whether  or  not  water- 
right  application  is  made  therefor  or  water  is  used  thereon, 
shall  be  due  and  payable  as  herein  provided. 

The  regulation  is  lierebv  established  that  no  water  will  be 
furnished  in  any  year  until  all  operation  and  maintenance 
charges  levied  for  that  year  shall  have  been  paid  in  full. 
Accordingly,  no  water  will  be  furnished  during  the  irriga¬ 
tion  season  of  1909  for  any  lands  until  the  portion  of  the 
instalment  for  operation  and  maintenance  due  on  March 
15,  1909,  has  been  paid,  and  no  water  will  be  furnished  in 
any  subsequent  irrigation  season  until  the  payment  has 
been  made  of  the  portion  of  the  instalment  for  operation 
and  maintenance  due  March  1  of  said  year. 

18  Failure  to  make  any  two  payments  of  the  instal¬ 
ments  of  charges  when  due  shall  render  the  applica¬ 
tion  subject  to  cancellation,  with  forfeiture  of  all  rights 
under  the  application,  as  well  as  of  any  moneys  already 
paid  thereon. 

The  charges  herein  provided  for  may,  for  the  convenience 
of  the  applicants,  be  paid  to  the  special  fiscal  agent  of  the 
U.  S.  Reclamation  Service  assigned  to  the  Sunnyside  proj¬ 
ect  for  transmission  to  the  register  and  receiver  of  the  local 
land  office,  provided  the  necessary  charges  for  transporta¬ 
tion  of  the  cash,  as  determined  by  the  special  fiscal  agent, 
accompany  the  payment  of  the  water- right  charges. 

JAMES  RUDOLPH  GARFIELD, 
Secretary  of  the  Interior. 

19  Filed  Jun  4  1935 

Exhibit  “C” 

Department  of  the  Interior 

Water-Right  Application  for  Lands  in  Private  Ownership 
And  lands  other  than  homesteads  under  the  reclamation  act 
Act  June  17,  1902  (32  Stat.  388) ;  and  acts  amendatory 
thereof  and  supplementary  thereto 

Yakima  project  Serial  No.  01211 
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State  of  Washington,  Sunny  side  Unit, 

Sept.  21, 1915. 

We,  John  W.  Warrell  and  Inez  L.  Warrell,  husband  and 
wife,  in  pursuance  of  the  provisions  of  the  reclamation  act 
approved  June  17, 1902  (32  Stat.  388),  and  acts  amendatory 
thereof,  and  supplementary  thereto,  especially  the  act  ap¬ 
proved  August  9,  1912  (37  Stat.  265),  and  the  act  approved 
August  13,  1914  (Public,  No.  170),  known  as  the  Reclama¬ 
tion  Extension  Act,  all  hereinafter  called  the  reclamation 
law,  and  the  rules  and  regulations  established  thereunder, 
do  hereby  apply  on  behalf  of  myself,  my  heirs,  executors, 
administrators  and  assigns,  for  a  water  right  for  the  irri¬ 
gation  of  and  to  be  appurtenant  to  10  acres  of  irrigable  land 
as  shown  on  plats  approved  by  the  Secretary  of  the  Interior 
within  the  tract  described  as  follows : 

The  north  half  of  north  half  of  northwest  quarter  of 
southeast  quarter  of  section  thirty-six,  township  nine,  range 
twenty-two  EW.  meridian,  containing  a  total  of  10  acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  which  shall  be  beneficially  used  for  the 
irrigation  thereof,  but  in  no  case  exceeding  the  share  pro¬ 
portionate  to  irrigable  acreage,  of  the  water  supply  actually 
available  as  determined  by  the  project  manager  or  other 
proper  officer  of  the  United  States,  or  of  its  successors  in 
the  control  of  the  project,  during  the  irrigation  season  for 
the  irrigation  of  lands  under  said  unit.  If  measuring  de¬ 
vices  are  not  installed  at  the  land,  the  amount  of  water  de¬ 
livered  shall  be  determined  by  the  Reclamation  Service  of¬ 
ficial  in  charge  of  the  project  a  reasonable  allowance  being 
made  for  losses  of  water  after  passing  the  point  of  measure¬ 
ment. 

3.  I  agree:  (a)  To  pay  the  annual  installments  of  the  con¬ 
struction  charge  fixed  by  the  Secretary  of  the  Interior  in 
public  notice  issued  in  connection  with  the  unit  above  de¬ 
scribed  on  27th  day  of  July  1915,  at  $52.00  per  acre  of  ir¬ 
rigable  land,  and  in  addition  thereto  the  annual  charges 
for  operation  and  maintenance  as  prescribed  by  the  Recla- 
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mation  Extension  Act;  and  all  penalties  which  may  accrue 
for  failure  to  make  payments  at  the  proper  time;  (b)  that 
the  construction  charge,  and  each  and  all  of  said  annual 
charges  for  operation  and  maintenance  with  accrued  penal¬ 
ties  shall  be  and  the  same  are  hereby  made  a  lien  upon  the 
tract  of  land  above  described  and  all  water  rights  now  or 
hereafter  appurtenant  or  belonging  thereto  and  all 
20  improvements  now  existing  or  hereafter  made  there¬ 
on  ;  promising,  convenanting,  and  agreeing  to  pay  all 
taxes  and  other  claims  now  or  hereafter  becoming  a  prior 
encumbrance,  failing  which,  upon  demand  by  any  proper 
officer  of  the  United  States,  or  its  successors  in  control  of 
said  project,  the  United  States  or  its  said  successors  may 
pay  the  same  and  add  the  amount  thereof  to  the  lien  hereby 
created  and  recover  the  amount  so  paid  as  part  of  the  said 
lien. 

4.  Upon  my  failure  to  comply  with  the  terms  of  the  recla¬ 
mation  law,  and  the  regualtions  thereunder,  this  applica¬ 
tion  may,  in  the  discretion  of  the  Secretary  of  the  Interior, 
be  cancelled  by  him  with  the  forfeiture  of  all  rights  under 
the  reclamation  law  and  of  all  moneys  theretofore  paid 
hereon:  Excepting,  however,  from  the  force  and  effect  of 
this  paragraph  any  and  every  failure  to  make  payments 
which  shall  become  due  and  payable  after  the  issuance  of 
final  certificate  for  the  water  right  hereby  sought  under  the 
reclamation  law,  a  remedy  for  the  failure  thus  excepted 
having  been  provided  by  said  law. 

5.  This  application  must  bear  the  certificate,  as  hereto 
attached,  of  the  water  users’  association  under  said  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  construc¬ 
tion,  and  the  operation  and  maintenance  charges,  may  be 
enforced,  at  the  option  of  th  United  States,  either  directly 
by  the  United  States  or,  w’here  any  such  lien  was  given  di¬ 
rectly  to  the  water  user’s  association  for  the  benefit  of  the 
United  States,  may  be  enforced  through  the  medium  of  the 
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water  users’  association;  but  the  election  of  one  remedy 
shall  not  preclude  the  United  States  from  following  the 
other.  If  the  Secretary  of  the  Interior  has  made  no  contract 
with  a  water  users’  association  under  said  project,  the  ap¬ 
plicant  agrees  to  file,  upon  his  direction,  evidence  of  mem¬ 
bership  in  the  water  users’  association  organized  under 
the  said  project,  in  default  of  which  this  application  shall 
be  subject  to  cancellation  by  the  Secretary  of  the  Interior, 
with  the  forfeiture  of  all  rights  acquired  thereunder  and 
of  all  payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  succes¬ 
sors  in  charge  of  the  said  unit  shall  have  full  control  over 
all  ditches,  gates,  and  other  structures  owned  or  controlled 
by  the  applicant  or  his  successors  in  interest  and  which  are 
required  to  deliver  water  hereunder,  and  proper  officers  and 
employees  of  the  United  States  and  its  successors  shall  have 
at  all  times  the  right  of  access  to  the  above-described  prem¬ 
ises  whenever  it  is,  in  the  judgment  of  the  officer  or  em¬ 
ployee  in  charge  of  said  unit,  necessary  for  them  in  the  dis¬ 
charge  of  their  duties  of  distributing  water  to  exercise  said 
control.  And  I  do  hereby  give,  grant,  bargain,  sell,  and  con¬ 
vey  to  the  United  States  and  its  said  successors  the  right  for 
any  such  proper  officer  or  employee  to  go  and  come  upon 
any  and  all  lands  now  or  hereafter  owned  or  held  by  me 
or  them  for  said  purpose  and  there  exercise  said  control. 

7.  It  is  understood  and  agreed  that  the  United  States  re¬ 
serves  the  right  upon  my  failure  or  the  failure  of  my  suc¬ 
cessors  in  interest  to  keep  and  perform  any  of  the  pro¬ 
visions  in  this  instrument  contained,  by  me  and  my  succes¬ 
sors  in  interest  undertaken  to  be  kept  and  per- 

21  formed,  to  refuse  to  deliver  water  to  said  lands  or 
to  stop  the  delivery  of  water  thereto  if  water  is  be¬ 
ing  delivered,  and  such  refusal  to  deliver  or  stoppage  of 
delivery  of  water  shall  not  operate  to  cancel  this  application 
but  shall  be  considered  as  an  additional  remedy  to  the 
United  States  to  any  remedies  existing  by  reason  of  the 
provisions  of  this  application  or  otherwise. 
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8.  And  I  do  hereby  grant,  bargain,  sell,  convey,  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project,  all  right-of-way  for  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures,  now  constructed  by  or  under  the 
authority  of  the  United  States  for  or  in  connection  with  the 
said  project,  and  all  rights-of-way  that  may  be  or  become 
necessary  and  suitable,  and  that  may  be  required  for  the 
prosecution  and  operation  of  said  project,  and  for  the  con¬ 
struction,  maintenance,  and  operation  of  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  that  may  be  constructed  by  or 
under  authority  of  the  United  States  and  its  successors  in 
charge  of  the  project  for  and  in  connection  with  said  project, 
to  have  and  hold  the  same,  together  with  all  the  tenements, 
hereditaments,  privilegs,  and  appurtenances  thereunto  be¬ 
longing  or  in  anywise  appertaining  to  the  United  States  of 
America  and  its  assigns  and  successors  in  charge  of  the 
project  forever,  subject  notwithstanding  to  the  conditions 
upon  which  this  application  is  made. 

9.  No  Member  of  or  Delegate  to  Congress,  or  Resident 
Commissioner,  after  his  election  or  appointment  or  either 
before  or  after  he  has  qualified  and  during  his  continuance 
in  office,  shall  be  admitted  to  any  share  or  part  of  this 
contract  or  agreement,  or  to  any  benefit  to  arise  thereupon. 
Nothing,  however,  herein  contained  shall  be  construed  to 
extend  to  any  incorporated  company,  where  such  contract 
or  agreement  is  made  for  the  general  benefit  of  such  cor¬ 
poration  or  company,  as  provided  in  section  116  of  the  act 
of  Congress  approved  March  4,  1909  (35  Stat.,  1109). 

10.  And  I,  the  said  John  W.  Warrell,  being  duly  sworn, 
depose  and  say  that  my  post-office  address  is  Toppenish, 
Wash.;  that  I  am  a  bona  fide  resident  upon  said  land  (or 
occupant  thereof,  residing  in  the  neighborhood,  namely, 
upon  section  10,  township  10,  range  20,  E.  W.  meridian,  a 
distance,  in  a  direct  line  of  17  miles  therefrom) ;  that  I  hold 
the  following  interest  in  the  said  tract :  Deed,  as  duly  shown 
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upon  the  records  of  Yakima  County,  Wash.,  in  volume 
(liber)  120  at  page  (folio)  45;  that  no  other  application, 
now  uncancelled,  has  been  made  for  a  water  right  under  the 
reclamation  law,  appurtenant  to  land  now  owned  or  claimed 
by  me,  except  as  follows : 

Application  no . . . project,  of 

. for . section  . . . township _ , 

range . . . meridian,  an  area  of . acres 

and  containing . acres  of  irrigable  land,  as  determined 

by  the  Secretary  of  the  Interior;  and  that  the  present  appli¬ 
cation  is  made  in  my  own  behalf  and  not  at  the  instance  or 
for  the  benefit  of  any  other  person  or  any  association  or 
corporation,  either  directly  or  indirectly. 

11.  Nothing  in  this  application  contained  shall  be  con¬ 
strued  as  in  any  manner  or  at  all  abridging,  limiting,  or  de¬ 
priving  the  United  States  of  any  means  of  enforc- 

22  ing  any  remedy  in  law  or  equity  for  the  breach  of 
any  of  the  provisions  of  this  application  which  it 

would  otherwise  have. 

In  witness  whereof,  we,  John  W.  Warrell  and  Inez  L. 
Warrell,  his  wife,  have  hereunto  set  our  hand  and  seal  this 
19th  day  of  October  1915. 

JOHN  W.  WARRELL  (Seal) 
INEZ  L.  WARRELL  (Seal) 

In  presence  of 

(Three  witnesses  must  sign  here:) 

J.H.IMMEL. 

JOHN  SCHANG. 

H.  G.  RIDEOUT. 

23  Exhibit  “C” 

Department  of  the  Interior 

Water-Right  Application  for  Lands  in  Private  Ownership 
And  lands  other  than  homesteads  under  the  reclamation  act 
Act  June  17,  1902  (32  Stat.  388) ;  and  acts  amendatory 
thereof  and  supplementary  thereto 
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State  of  Washington,  Sunny  side  Unit, 

May  11,  1917 

1.  I,  Elizabeth  H.  Hoover,  in  pursuance  of  the  provisions 
of  the  Reclamation  Act  approved  June  17,  1902  (32  Stat. 
388),  and  acts  amendatory  thereof  and  supplementary, 
thereto,  especially  the  act  approved  August  9, 1912  (37  Stat. 
265),  and  the  act  approved  August  13,  1914  (38  Stat.  686), 
known  as  the  “Reclamation  Extension  Act”,  all  herein¬ 
after  called  the  “Reclamation  Law”,  and  the  rules  and  reg¬ 
ulations  established  thereunder,  do  hereby  apply  on  behalf 
of  myself,  my  heirs,  executors,  administrators,  and  assigns 
for  a  water  right  for  the  irrigation  of  and  to  be  appurtenant 
to  49  acres  of  irrigable  land  as  shown  on  plats  approved  by 
the  Secretary  of  the  Interior  within  the  tract  described  as 
follows : 

South  half  northeast  quarter  (S^NE1/^)  section  36,  town¬ 
ship  9  N.,  range  22  E.,  W.  meridian,  containing  a  total  of 
49  acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 

quantity  of  water  which  shall  be  beneficially  used  for 
24  the  irrigation  thereof,  but  in  no  case  exceeding  the 
share  proportionate  to  irrigable  acreage,  of  the  water 
supply  actually  available  as  determined  by  the  project  man¬ 
ager  or  other  proper  officer  of  the  United  States,  or  of  its 
successors  in  the  control  of  the  project,  during  the  irriga¬ 
tion  season  for  the  irrigation  of  lands  under  said  unit.  If 
measuring  devices  are  not  installed  at  the  land,  the  amount 
of  w^ater  delivered  shall  be  determined  by  the  Reclamation 
Service  official  in  charge  of  the  project,  a  reasonable  allow¬ 
ance  being  made  for  losses  of  water  after  passing  the  point 
of  measurement. 

3.  I  agree :  (a)  To  pay  the  annual  installments  of  the  con¬ 
struction  charge  fixed  by  the  Secretary  of  the  Interior  in 
public  notice  issued  in  connection  with  the  unit  above  de¬ 
scribed  on  *  16th  day  of  June  1913,  at  $57.20  per  acre  of  ir- 


*  49  acres  opened  in  1913. 
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rigable  land,  and  in  addition  thereto  the  annual 
charges  for  operation  and  maintenance  as  prescribed 
by  the  Reclamation  Extension  Act,  and  all  penalties 
which  may  accrue  for  failure  to  make  payments  at 
the  proper  time;  (b)  that  the  construction  charge 
and  each  and  all  of  said  annual  charges  for  operation  and 
maintenance  with  accrued  penalties  shall  be  and  the  same 
are  hereby  made  a  lien  upon  the  tract  of  land  above 
described  and  all  water  rights  now  or  hereafter  appurte¬ 
nant  or  belonging  thereto  and  all  improvements  now  exist¬ 
ing  or  hereafter  made  thereon,  promising,  convenanting, 
and  agreeing  to  pay  all  taxes  and  other  claims  now  or  here¬ 
after  becoming  a  prior  encumbrance,  failing  which,  upon 
demand  by  any  proper  officer  of  the  United  States,  or  its 
successors  in  control  of  said  project,  the  United  States  or 
its  said  successors  may  pay  the  same  and  add  the  amount 
thereof  to  the  lien  hereby  created  and  recover  the  amount 
so  paid  as  part  of  the  said  lien. 

4.  Upon  my  failure  to  comply  with  the  terms  of  the  recla¬ 
mation  law  and,  the  regulations  thereunder,  this  application 
may,  in  the  discretion  of  the  Secretary  of  the  Interior,  be 
canceled  by  him  with  the  forfeiture  of  all  rights  under  the 
reclamation  law  and  of  all  moneys  theretofore  paid  here¬ 
on:  Excepting,  however,  from  the  force  and  effect  of  this 
paragraph,  any  and  every  failure  to  make  payments  which 
shall  become  due  and  payable  after  the  issuance  of  final 
certificate  for  the  water  right  hereby  sought  under  the  rec¬ 
lamation  law,  a  remedy  for  the  failure  thus  excepted  having 
been  provided  by  said  law. 

5.  This  application  must  bear  the  certificate,  as  hereto 
attached,  of  the  water  users’  association  under  said  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  construc¬ 
tion,  and  the  operation  and  maintenance  charges,  may  be 
enforced,  at  the  option  of  the  United  States,  either  directly 
by  the  United  States  or,  where  any  such  lien  was  given  di- 


33 


rectly  to  the  water  users’  association  for  the  benefit  of  the 
United  States,  may  be  enforced  through  the  medium  of  the 
water  users’  association;  but  the  election  of  one  remedy 
shall  not  preclude  the  United  States  from  following  the 
other.  If  the  Secretary  of  the  Interior  has  made  no  con¬ 
tract  with  a  water  users  ’  association  under  said  project,  the 
applicant  agrees  to  file,  upon  his  direction,  evidence  of 
membership  in  the  water  users’  association  organized  under 
the  said  project,  in  default  of  which  this  application 
25  shall  be  subject  to  cancellation  by  the  Secretary  of 
the  Interior,  with  the  forfeiture  of  all  rights  acquired 
thereunder  and  of  all  payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  succes¬ 
sors  in  charge  of  the  said  unit  shall  have  full  control  over 
all  ditches,  gates,  and  other  structures  owned  or  controlled 
by  the  applicant  or  his  successors  in  interest  and  which  are 
required  to  deliver  water  hereunder,  and  proper  officers  and 
employees  of  the  United  States  and  its  successors  shall 
have  at  all  times  the  right  of  access  to  the  above-described 
premises  whenever  it  is,  in  the  judgment  of  the  officer  or 
employee  in  charge  of  said  unit,  necessary  for  them  in  the 
discharge  of  their  duties  of  distributing  water  to  exercise 
said  control.  And  I  do  hereby  give,  grant,  bargain,  sell,  and 
convey  to  the  United  States  and  its  said  successors  the  right 
for  any  such  proper  officer  or  employee  to  go  and  come  upon 
any  and  all  lands  now  or  hereafter  owned  or  held  by  me  or 
them  for  said  purpose  and  there  exercise  said  control. 

7.  It  is  understood  and  agreed  that  the  United  States  re¬ 
serves  the  right  upon  my  failure  or  the  failure  of  my  suc¬ 
cessors  in  interest  to  keep  and  perform  any  of  the  pro¬ 
visions  in  this  instrument  contained,  by  me  and  my  suc¬ 
cessors  in  interest  undertaken  to  be  kept  and  performed, 
to  refuse  to  deliver  water  to  said  lands  or  to  stop  the  de¬ 
livery  of  water  thereto  if  water  is  being  delivered,  and  such 
refusal  to  deliver  or  stoppage  of  delivery  of  water  shall  not 
operate  to  cancel  this  application,  but  shall  be  considered  as 
an  additional  remedy  to  the  United  States  to  any  remedies 
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existing  by  reason  of  the  provisions  of  this  application  or 
otherwise. 

8.  And  I  do  hereby  grant,  bargain,  sell,  convey,  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project  all  rights-of-way  for  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  now  constructed  by  or  under  the 
authoritv  of  the  United  States  for  or  in  connection  with  the 
said  project,  and  all  rights-of-way  that  may  be  or  become 
necessary  and  suitable  and  that  may  be  required  for  the 
prosecution  and  operation  of  the  said  project,  and  for  the 
construction,  maintenance,  and  operation  of  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  that  may  be  constructed  by  or 
under  authority  of  the  United  States  and  its  successors  in 
charge  of  the  project  for  and  in  connection  with  said  proj¬ 
ect,  to  have  and  hold  the  same,  together  with  all  the  tene¬ 
ments,  hereditaments,  privileges,  and  appurtenances  there¬ 
unto  belonging  or  in  anywise  appertaining  to  the  United 
States  of  America  and  its  assigns  and  successors  in  charge 
of  the  project  forever,  subject  notwithstanding  to  the  condi¬ 
tions  upon  which  this  application  is  made. 

9.  No  Member  of  or  Delegate  to  Congress,  or  Resident 
Commissioner,  after  his  election  or  appointment  or  either 
before  or  after  he  has  qualified  and  during  his  continuance 
in  office,  shall  be  admitted  to  any  share  or  part  of  this  con¬ 
tract  or  agreement,  or  to  any  benefit  to  arise  thereupon. 
Nothing,  however,  herein  contained  shall  be  construed  to 
extend  to  any  incorporated  company,  where  such  contract 

or  agreement  is  made  for  the  general  benefit  of  such 
26  corporation  or  company,  as  provided  in  section  116 

of  the  act  of  Congress  approved  March  4,  1909  (35 
Stat.  1109). 

10.  And  I,  the  said  Elizabeth  H.  Hoover,  being  duly 
sworn,  depose  and  say  that  my  post-office  address  is  Mab- 
ton,  Washington;  that  I  am  a  bona  fide  resident  upon  said 
land  (or  occupant  thereof,  residing  in  the  neighborhood, 
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namely,  upon  section  7,  township  8  N.,  range  23,  . 

meridian,  a  distance  in  a  direct  line  of  2  miles  therefrom) ; 
that  I  hold  the  following  interest  in  the  said  tract:  Fee 

simple  as  duly  shown  upon  the  records  of . 

County, . ,  in  volume  (liber)  .  at  page  (folio) 

. ;  that  no  other  application,  now  uncanceled,  has  been 

made  for  a  water  right  under  the  reclamation  law,  appur¬ 
tenant  to  land  now  owned  or  claimed  by  me,  except  as  fol¬ 
lows  : 

Application  no . ,  Yakima-Sunnyside  project,  of 

Washington  for  EV2  SE1/!  NW*4  section  8,  township  23  N., 
range  7, . meridian,  an  area  of  55  acres  and  contain¬ 

ing  55  acres  of  irrigable  land,  as  determined  by  the  Secre¬ 
tary  of  the  Interior;  and  that  the  present  application  is 
made  in  my  own  behalf  and  not  at  the  instance  or  for  the 
benefit  of  any  other  person  or  any  association  or  corpora¬ 
tion,  either  directly  or  indirectly. 

11.  Nothing  in  this  application  contained  shall  be  con¬ 
strued  as  in  any  manner  or  at  all  abridging,  limiting,  or 
depriving  the  United  States  of  any  means  of  enforcing  any 
remedy  in  law  or  equity  for  the  breach  of  any  of  the  pro¬ 
visions  of  this  application  which  it  would  otherwise  have. 

In  witness  whereof,  I,  Elizabeth  H.  Hoover,  have  here¬ 
unto  set  my  hand  and  seal  this  18th  day  of  May  1917. 

ELIZABETH  H.  HOOVER.  (Seal) 

In  presence  of 

(Three  witnesses  must  sign  here) : 

E.  S.  TUTTLE. 

G.  E.  RODMAN. 

JANET  NAGLE. 
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27  Exhibit  “C” 

Department  of  the  Interior 

Water-Right  Application  for  Lands  in  Private  Ownership 

And  lands  other  than  homestead  under  the  reclamation  act 

Act  June  17,  1902  (32  Stat.  388) ;  and  acts  amendatory 
thereof  and  supplementary  thereto 

Yakima  project  Serial  No.  01219 

State  of  Washington,  Sunnyside  Unit, 

November  16, 1915. 

1.  I,  Elwood  E.  Dwinell  and  May  M.  Dwinell,  in  pursu¬ 
ance  of  the  provisions  of  the  Reclamation  Act  approved 
June  17,  1902  (32  Stat.  38S),  and  acts  amendatory  thereof 
and  supplementary  thereto,  especially  the  act  approved 
August  9,  1912  (37  Stat.  (265)),  and  the  act  approved 
August  13,  1914  (Public,  No.  170),  known  as  the  “Reclama¬ 
tion  Extension  Act”,  all  hereinafter  called  the  “reclamation 
law”,  and  the  rules  and  regulations  established  thereunder, 
do  hereby  apply  on  behalf  of  myself,  my  heirs,  executors, 
administrators,  and  assigns,  for  a  water  right  for  the  irriga¬ 
tion  of  and  to  be  appurtenant  to  10  acres  of  irrigable  land 
as  shown  on  plats  approved  by  the  Secretary  of  the  Interior 
within  the  tract  described  as  follow’s: 

The  south  half  of  the  north  half  of  the  northwest  quarter 
of  the  southeast  quarter  (SV^N^NW^SE^)  of  section 
thirty-six  (36),  section  — ,  township  nine  (9)  north,  range 
twenty-two  (22),  E.  W.  meridian,  containing  a  total  of  10 
acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  wnter  which  shall  be  beneficially  used  for  the  ir¬ 
rigation  thereof,  but  in  no  case  exceeding  the  share  propor¬ 
tionate  to  irrigable  acreage,  of  the  water  supply  actually 
available  as  determined  by  the  project  manager  or  other 
proper  officer  of  the  United  States,  or  of  its  successors  in  the 
control  of  the  project,  during  the  irrigation  season  for  the 
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irrigation  of  lands  under  said  unit.  If  measuring  devices 
are  not  installed  at  the  land,  the  amount  of  water 
28  delivered  shall  be  determined  by  the  Reclamation 
Service  official  in  charge  of  the  project,  a  reasonable 
allowance  being  made  for  losses  of  water  after  passing  the 
point  of  measurement. 

3.  I  agree :  (a)  To  pay  the  annual  installments  of  the  con¬ 
struction  charge  fixed  by  the  Secretary  of  the  Interior  in 
public  notice  issued  in  connection  with  the  unit  above  de¬ 
scribed  on  27th  day  of  July  1915  at  $52.00  per  acre  of  ir¬ 
rigable  land,  and  in  addition  thereto  the  annual  charges  for 
operation  and  maintenance  as  prescribed  by  the  Reclama¬ 
tion  Extension  Act ;  and  all  penalties  which  may  accrue  for 
failure  to  make  payments  at  the  proper  time ;  (b)  that  the 
construction  charge,  and  each  and  all  of  said  annual  charges 
for  operation  and  maintenance  with  accrued  penalties  shall 
be  and  the  same  are  hereby  made  a  lien  upon  the  tract  of 
land  above  described  and  all  water  rights  now  or  hereafter 
appurtenant  or  belonging  thereto  and  all  improvements  now 
existing  or  hereafter  made  thereon;  promising,  covenanting, 
and  agreeing  to  pay  all  taxes  and  other  claims  now  or  here¬ 
after  becoming  a  prior  encumbrance,  failing  which,  upon 
demand  by  any  proper  officer  of  the  United  States,  or  its 
successors  in  control  of  said  project,  the  United  States  or 
its  said  successors  may  pay  the  same  and  add  the  amount 
thereof  to  the  lien  hereby  created  and  recover  the  amount 
so  paid  as  part  of  the  said  lien. 

4.  Upon  my  failure  to  comply  with  the  terms  of  the  recla¬ 
mation  law,  and  the  regulations  thereunder,  this  application 
may,  in  the  discretion  of  the  Secretary  of  the  Interior,  be 
canceled  by  him  with  the  forfeiture  of  all  rights  under  the 
reclamation  law  and  of  all  moneys  theretofore  paid  hereon: 
Excepting,  however,  from  the  force  and  effect  of  this  para¬ 
graph  any  and  every  failure  to  make  payments  which  shall 
become  due  and  payable  after  the  issuance  of  final  certifi¬ 
cate  for  the  water  right  hereby  sought  under  the  reclama¬ 
tion  law,  a  remedy  for  the  failure  thus  excepted  having  been 
provided  by  said  law. 
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5.  This  application  must  bear  the  certificate,  as  hereto 
attached,  of  the  water  users  ’  association  under  said  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  construc¬ 
tion,  and  the  operation  and  maintenance  charges,  may  be 
enforced,  at  the  option  of  the  United  States,  either  directly 
by  the  United  States  or,  where  any  such  lien  was  given  di¬ 
rectly  to  the  water  users’  association  for  the  benefit  of  the 
United  States,  may  be  enforced  through  the  medium  of  the 
water  users’  association;  but  the  election  of  one  remedy 
shall  not  preclude  the  United  States  from  following  the 
other.  If  the  Secretary  of  the  Interior  has  made  no  con¬ 
tract  with  a  water  users’  association  under  said  project, 
the  applicant  agrees  to  file,  upon  his  direction,  evidence  of 
membership  in  the  water  users’  association  organized  under 
the  said  project,  in  default  of  which  this  application  shall 
be  subject  to  cancellation  by  the  Secretary  of  the  Interior, 
with  the  forfeiture  of  all  rights  acquired  thereunder  and 
of  all  payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  succes¬ 
sors  in  charge  of  the  said  unit  shall  have  full  control  over 
all  ditches,  gates,  and  other  structures  owned  or  controlled 
by  the  applicant  or  his  successors  in  interest  and  which  are 
required  to  deliver  water  hereunder,  and  proper  officers  and 
employees  of  the  United  States  and  its  successors  shall  have 
at  all  times  the  right  of  access  to  the  above-described 

premises  whenever  it  is,  in  the  judgment  of  the  officer 
29  or  employee  in  charge  of  said  unit,  necessary  for 

them  in  the  discharge  of  their  duties  of  distributing 
water  to  exercise  said  control.  And  I  do  hereby  give,  grant, 
bargain,  sell,  and  convey  to  the  United  States  and  its  said 
successors  the  right  for  any  such  proper  officer  or  employee 
to  go  and  come  upon  any  and  all  lands  now  or  hereafter 
owned  or  held  by  me  or  them  for  said  purpose  and  there 
exercise  said  control. 
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7.  It  is  understood  and  agreed  that  the  United  States  re¬ 
serves  the  right  upon  my  failure  or  the  failure  of  my  suc¬ 
cessors  in  interest  to  keep  and  perform  any  of  the  pro¬ 
visions  in  this  instrument  contained,  by  me  and  my  succes¬ 
sors  in  interest  undertaken  to  be  kept  and  performed,  to 
refuse  to  deliver  water  to  said  lands  or  to  stop  the  delivery 
of  water  thereto  if  water  is  being  delivered,  and  such  re¬ 
fusal  to  deliver  or  stoppage  of  delivery  of  water  shall  not 
operate  to  cancel  this  application  but  shall  be  considered 
as  an  additional  remedy  to  the  United  States  to  any  reme¬ 
dies  existing  by  reason  of  the  provisions  of  this  applica¬ 
tion  or  otherwise. 

8.  And  I  do  hereby  grant,  bargain,  sell,  convey,  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project  all  rights-of-way  for  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures,  now  constructed  by  or  under  the 
authority  of  the  United  States  for  or  in  connection  with  the 
said  project,  and  all  rights-of-way  that  may  be  or  become 
necessary  and  suitable,  and  that  may  be  required  for  the 
prosecution  and  operation  of  the  said  project,  and  for  the 
construction,  maintenance,  and  operation  of  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  that  may  be  constructed  by  or 
under  authority  of  the  United  States  and  its  successors  in 
charge  of  the  project  for  and  in  connection  with  said  proj¬ 
ect,  to  have  and  hold  the  same,  together  with  all  the  tene¬ 
ments,  hereditaments,  privileges,  and  appurtenances  there¬ 
unto  belonging  or  in  anywise  appertaining  to  the  United 
States  of  America  and  its  assigns  and  successors  in  charge 
of  the  project  forever,  subject  notwithstanding  to  the  con¬ 
ditions  upon  which  this  application  is  made. 

9.  No  Member  of  or  Delegate  to  Congress,  or  Resident 
Commissioner,  after  his  election  or  appointment  or  either 
before  or  after  he  has  qualified  and  during  his  continuance 
in  office,  shall  be  admitted  to  any  share  or  part  of  this 
contract  or  agreement,  or  to  any  benefit  to  arise  thereupon. 
Nothing,  however,  herein  contained  shall  be  construed  to 
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extend  to  any  incorporated  company,  where  such  contract 
or  agreement  is  made  for  the  general  benefit  of  such  cor¬ 
poration  or  company,  as  provided  in  section  116  of  the  act  of 
Congress  approved  March  4,  1909  (35  Stat.  1109). 

10.  And  I,  the  said  Elwood  E.  Dwinell,  being  duly  sworn, 
depose  and  say  that  my  post-office  address  is  Mabton, 
Wash.;  that  I  am  an  occupant  thereof,  residing  in  the  neigh¬ 
borhood,  namely,  in  Mabton,  Wash.,  meridian,  a  distance  in 
a  direct  line  of  5  miles  therefrom;  that  I  hold  the  following 
interest  in  the  said  tract :  Fee  simple  as  duly  shown  upon 
the  records  of  Yakima  County,  Wash.,  in  volume  (liber) 
160,  at  page  (folio)  424;  that  no  other  application,  now  un¬ 
cancelled,  has  been  made  for  a  water  right  under  the  recla¬ 
mation  law,  appurtenant  to  land  now  owned  or  claimed  by 

me,  except  as  follows : 

30  Application  no.  0449,  Yakima  project  of  Elwood 
E.  Dwinell  for  lot  3,  block  23,  Phillips  4th  add.,  sec¬ 
tion  31,  township  9,  range  23  E.  W.,  to  Mabton  meridian,  an 

area  of - acres  and  containing  1  acre  of  irrigable  land, 

as  determined  by  the  Secretary  of  the  Interior ;  and  that  the 
present  application  is  made  in  my  own  behalf  and  not  at 
the  instance  or  for  the  benefit  of  any  other  person  or  any 
association  or  corporation,  either  directly  or  indirectly. 

11.  Nothing  in  this  application  contained  shall  be  con¬ 
strued  as  in  any  manner  or  at  all  abridging,  limiting,  or  de¬ 
priving  the  United  States  of  any  means  of  enforcing  any 
remedy  in  law  or  equity  for  the  breach  of  any  of  the  pro¬ 
visions  of  this  application  which  it  would  otherwise  have. 

In  witness  whereof,  we,  Elwood  E.  Dwinell  &  May  M. 
Dwinell,  have  hereunto  set  our  hands  and  seals  this  23rd 
day  of  Dec.  1915. 

ELWOOD  E.  DWINELL.  (Seal) 

MAY  M.  DWINELL.  (Seal) 

In  presence  of  (three  witnesses  must  sign  here) — 

T.  W.  HOWELL. 

C.  W.  GILBREATH. 

J.  V.  KELLEY. 
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31  Filed  Jun  4  1935 

Exhibit  D 

General  Public  Notice  for  All  Reclamation  Projects 

Department  of  the  Interior, 
Washington,  September  24,  1914. 

1.  In  pursuance  of  the  provisions  of  the  Reclamation  Ex¬ 
tension  Act  of  August  13,  1914  (Public,  No.  170),  notice  is 
hereby  given  that  the  charges  for  a  water  right  for  lands 
under  the  several  projects  and  units  thereof  for  which  pub¬ 
lic  notice  or  notices  have  heretofore  issued  are  of  two  kinds : 
(1)  A  charge  per  irrigable  acre  for  the  building  of  the  irri¬ 
gation  system,  termed  as  “construction  charge”;  (2)  an 
annual  charge  for  each  acre-foot  of  water  delivered,  payable 
at  such  time  as  may  hereafter  be  fixed,  for  the  operation  and 
maintenance  of  the  project  or  a  unit  thereof.  Each  acre  of 
irrigable  land,  whether  irrigated  or  not,  will  be  charged  with 
a  minimum  operation  and  maintenance  charge  based  upon 
the  charges  for  delivery  of  not  less  than  one  acre-foot  of 
water. 

2.  The  amount  of  the  construction  charge  per  irrigable 
acre  for  lands  for  which  entry  under  the  provisions  of  the 
Reclamation  Act  of  June  17,  1902  (32  Stat.  388),  or  water- 
right  application  has  heretofore  been  made  shall  be  the 
amount  fixed  in  the  several  public  notices  heretofore  issued 
for  the  respective  lands  and  therein  termed  “the  building 
charge”,  and  will  not  be  increased,  except  as  provided  in 
said  Reclamation  Extension  Act. 

3.  Any  person  whose  land  or  entry  has  heretofore  become 
subject  to  the  terms  and  conditions  of  the  reclamation  law 
may  secure  the  benefits  of  the  extension  of  the  period  of  pay¬ 
ments,  provided  for  in  the  said  Reclamation  Extension  Act, 
by  notifying  the  Secretary  of  the  Interior  of  his  acceptance 
of  all  the  terms  and  conditions  of  said  act.  Such  notice  of 
acceptance  shall  be  in  the  form  prescribed  by  the  Secretary, 
and  may  be  obtained  from  the  project  manager  on  applica¬ 
tion.  Such  acceptance  must  be  filed  with  the  project  man- 
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ager  within  six  (6)  months  from  the  date  of  this  public  no¬ 
tice.  The  construction  charge  for  the  lands  or  entries  of 
persons  so  accepting  the  benefits  of  the  period  of  extension, 
or  so  much  thereof  as  may  remain  unpaid  at  the  time  of  the 
filing  said  notice  of  acceptance,  must  be  paid  in  not  more 
than  twenty  (20)  annual  instalments,  the  first  of  which  in¬ 
stalments  wil  be  due  December  1,  1914,  and  the  subsequent 
instalments  due  December  1  of  each  year  thereafter. 
32  The  first  four  of  such  annual  instalments  shall  be 
each  two  (2)  per  centum,  and  the  next  two  instalments 
each  four  (4)  per  centum,  and  the  remaining  fourteen  in¬ 
stalments  each  six  (6)  per  centum  of  the  said  construction 
charge  or  of  the  portion  thereof  remaining  unpaid  at  the 
time  of  filing  said  notice  of  acceptance,  as  the  case  may  be. 
The  whole  or  any  part  of  the  construction  charge  may  be 
paid  within  any  shorter  period  than  20  years,  if  so  desired. 

4.  The  method  of  determining  the  annual  operation  and 
maintenance  charge,  the  penalties  for  failure  to  pay  the  con¬ 
struction  charges,  and  the  operation  and  maintenance 
charges,  when  due,  the  reclamation  requirements,  and  the 
discount  allowed  for  prepayment  of  the  operation  and  main¬ 
tenance  charges  are  prescribed  by  the  said  Reclamation  Ex¬ 
tension  Act. 

FRANKLIN  K.  LANE, 
Secretary  of  the  Interior. 

Exhibit  E 

December  11,  1930. 

My  Dear  Mr.  President:  The  acts  of  Congress  of  March 
7, 1928,  45  Stat.  200,  228,  and  of  March  4, 1929,  45  Stat.  1562, 
1592,  make  appropriations  of  $500,000  and  $1,000,000,  re¬ 
spectively,  for  the  construction  of  Cle  Elum  Dam,  Yakima 
project.  By  act  of  May  14,  1930,  46  Stat.  279,  308,  the  un¬ 
expended  balances  of  these  appropriations  were  made  avail¬ 
able  during  the  fiscal  year  1931. 

Section  4  of  the  act  of  June  25,  1910,  provides  in  effect 
that  after  the  date  of  that  act  no  irrigation  project  to  be 


43 


constructed  under  the  act  of  June  17, 1902,  32  Stat.  388,  and 
amendatory  acts  shall  be  undertaken  until  the  project  shall 
have  been  recommended  by  the  Secretary  of  the  Interior 
and  approved  by  the  direct  order  of  the  President. 

Subsection  B,  section  4  of  the  act  of  December  5, 1924  (43 
Stat.  702),  provides  as  follows: 

“That  no  new  project  or  new  division  of  a  project  shall  be 
approved  for  construction  or  estimates  submitted  therefor 
by  the  Secretary  until  information  in  detail  shall  be  secured 
by  him  concerning  the  water  supply,  the  engineering  fea¬ 
tures,  the  cost  of  construction,  land  prices,  and  the  probable 
cost  of  development,  and  he  shall  have  made  a  finding  in 
writing  that  it  is  feasible,  that  it  is  adaptable  for  actual  set¬ 
tlement  and  farm  homes,  and  that  it  will  probably  return 
the  cost  thereof  to  the  United  States.” 

As  the  sixth  and  last  of  a  series  of  dams  for  regulating 
and  storing  the  waters  of  the  Yakima  River  and  tributaries, 
it  is  proposed  to  construct  an  earth-  and  gravel-fill  storage 
dam  located  on  the  Cle  Elum  River,  a  tributary  of  the  Yaki¬ 
ma  River.  This  dam  is  to  have  a  maximum  height  of  about 
125  feet,  a  crest  length  of  700  feet,  and  a  volume  of  about 
450,000  cubic  yards  of  material,  forming  a  reservoir  with  an 
area  of  4,680  acres  for  storage  of  435,000  acre-feet  of  water 
for  the  irrigation  of  lands  under  the  Yakima  project.  The 
cost  of  the  storage  dam  is  estimated  at  $2,800,000,  of  the  res¬ 
ervoir  right-of-way  $300,000,  and  of  flowage  rights  and  con¬ 
tingencies,  $400,000,  making  the  total  estimated  cost  $3,500,- 
000.  This  constitutes  a  part  of  the  storage  system  of  the 
project,  the  total  actual  and  estimated  cost  of  which 
33  is  $11,558,000.  Of  this  amount,  the  return  of  $6,996,- 
000  is  guaranteed  under  existing  contracts,  leaving  a 
balance  of  $4,562,000,  the  repayment  of  which  will  be  pro¬ 
vided  for  as  follows :  Five  hundred  eighty  thousand  dollars 
is  to  be  repaid  by  the  Wapato  Indian  Reservation,  $1,000,- 
000  by  rentals  from  the  Sunny  side  division  of  the  Yakima 
project,  and  the  remainder  by  the  Roza  and  Kennewick  di¬ 
visions  of  the  project. 
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The  development  is  believed  to  be  feasible,  the  project  is 
adaptable  for  actual  settlement  and  farm  homes,  and  the 
cost  of  construction  of  the  dam  will  in  all  probability  be  re¬ 
turned  to  the  United  States. 

It  is  recommended  that  this  work  be  approved,  and  that 
the  necessary  authority  be  issued  to  this  Department  to 
make  contracts  for  the  construction  of  the  dam  and  to  pro¬ 
ceed  with  the  work. 

Very  truly  yours, 

(Signed)  RAY  LYMAN  WILBUR. 

Exhibit  F 

Filed  Jun  4  1935  October  17, 1930. 

Notice  and  Rules  and  Regulations 

As  to  water  deliveries  in  the  Sunnyside  Valley  Irrigation 
District  for  the  year  1931  and  subsequent  years 

And  determination  of  amount  of  water  required 

The  water  applications  and  water-right  contracts  which 
determine  the  limit  of  the  individual  water  rights  in  the 
Sunnyside  Valley  Irrigation  District  provide  in  most 
cases — 

(A)  for  the  delivery  of  three  (3)  acre-feet  of  water  or  so 
much  thereof  as  is  necessary  for  beneficial  use  in  years  of 
ordinary  run-off  in  Yakima  River,  with  a  provision  for  a 
prorata  reduction  in  years  of  unusual  drought  or  low  water. 

(B)  Some  of  such  applications  or  contracts  provide  for 
delivery  of  3-acre-feet  subject  to  a  proviso,  “that  the 
amount  of  water  furnished  shall  be  limited  to  the  amount 
beneficially  used  upon  said  lands.’ ’ 

(C)  Still  other  applications  or  contracts  provide  for  de¬ 
livery  of  3-acre-feet  per  annum  per  acre,  “or  as  much  more 
water  as  will  be  required  to  successfully  irrigate  the  land, 
the  amount  so  required  to  be  determined  by  the  authorized 
agent  of  the  United  States”  and  subject  to  the  proviso 
“That  the  amount  of  water  furnished  shall  be  limited  to  the 
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amount  beneficially  used  upon  such  lands”  and  the  further 
provision  “that  the  United  States  shall  not  be  responsible 
for  the  failure  to  supply  water  under  this  contract  caused 
by  insufficient  supply  or  water  in  Yakima  River  due  to  hos¬ 
tile  diversion  or  unusual  drought.” 

The  amount  of  water  required  to  grow  a  successful  crop 
depends  largely  upon  the  amount  of  labor  and  money  ex¬ 
pended  in  preparing  the  land,  providing  equipment  for  eco¬ 
nomical  use  of  water,  and  caring  for  the  water  to  avoid 
waste.  Cheap  storage  sites  are  available  on  the  Yakima* 
River,  particularly  at  Lake  Cle  Elum,  and  it  may  be 
34  cheaper  to  provide  additional  storage  than  to  provide 
the  necessary  labor  and  equipment  to  secure  an  eco¬ 
nomical  use  of  water.  If  the  purchase  of  additional  storage 
is  preferred  to  strict  economy  in  the  use  of  the  existing  wa¬ 
ter  supply,  the  opportunity  is  available  to  provide  additional 
storage  by  participation  in  the  construction  of  another  res¬ 
ervoir. 

Owing  to  the  fact  that  the  canal  system  of  the  Kittitas  di¬ 
vision  of  the  Yakima  project  has  not  heretofore  been  com¬ 
pleted  and  the  lands  of  that  division  have  not  heretofore 
been  ready  to  use  the  stored  water  to  which  they  are  entitled, 
it  has  been  possible  to  allow  the  water  users  of  the  Sunnv- 
side  Valley  Irrigation  District  the  temporary  use  of  water 
in  excess  of  the  amounts  specified  in  their  respective  con¬ 
tracts  and  water  applications,  but  the  Kittitas  division  is 
now  beginning  the  use  of  the  water  to  which  it  is  entitled 
under  the  contract  between  the  Kittitas  Reclamation  Dis¬ 
trict  and  the  United  States  and  it  has  now  become  necessary 
to  limit  water  deliveries  in  the  Sunnyside  Valley  Irrigation 
District  to  the  amounts  specified  in  the  contracts  and  water 
applications  applicable  to  the  lands  of  that  district. 

In  order  that  all  water  users  in  the  Sunnyside  Valley  Ir¬ 
rigation  District  may  know  in  advance  that  economy  in  the 
use  of  w^ater  will  hereafter  be  necessary,  and  be  prepared  to 
take  care  of  the  water  and  use  it  to  the  best  advantage,  no¬ 
tice  is  hereby  given  that  as  to  all  lands  except  those  above  re¬ 
ferred  to  in  paragraph  (C),  during  the  year  1931  and  subse- 
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quent  years,  until  further  notice,  water  deliveries  in  that 
district  will  be  limited  to  three  (3)  acre-feet  per  irrigable 
acre  per  year  as  specified  in  the  said  contracts  and  applica¬ 
tions,  except  in  years  of  unusual  drought  or  low  water  when 
it  will  be  necessary  to  limit  deliveries  to  a  somewhat  smaller 
amount  as  provided  for  in  said  contracts  applicable  to  the 
lands  of  the  district;  provided,  however,  that  so  long  as 
there  is  surplus  stored  water  available  not  required  to  meet 
the  contract  obligations  of  the  United  States  to  other  par¬ 
ties,  water  in  excess  of  three  acre-feet  may  be  rented  by  wa¬ 
ter  users  of  the  Sunnyside  Valley  Irrigation  District  of  the 
classes  referred  to  above  as  A  and  B  whose  rights  are  lim¬ 
ited  under  their  applications  and  contracts  to  3  acre-feet. 
The  water-rental  charge  for  such  extra  water  in  excess  of  3 
acre-feet,  used  during  the  irrigation  season  of  1931,  will  be 
one  dollar  and  fifty  cents  ($1.50)  per  acre-foot,  and  the 
rental  rate  will  be  announced  annually  for  subsequent  sea¬ 
sons.  All  money  collected  for  the  rental  of  such  extra  water 
will  be  applied  toward  the  payment  of  the  unsecured  por¬ 
tion  of  the  construction  costs  of  the  reservoir  system  of  the 
Yakima  project. 

The  determination  “by  the  authorized  agent  of  the  United 
States ”  of  the  amount  of  water  required  “to  successfully 
irrigate”  the  lands  subject  to  the  above-quoted  clause  re¬ 
ferred  to  in  paragraph  C  will  be  made  during  the  year  1931 
and  deliveries  to  such  lands  in  1932  and  subsequent  years 
will  be  governed  by  such  determination  except  in  years  of 
unusual  drought  or  low  water  when  it  will  be  necessary  to 
limit  deliveries  to  a  somewhat  smaller  amount  as  provided 
for  in  said  contracts  applicable  to  such  lands. 

(Signed)  JOHN  H.  EDWARDS, 
Assistant  Secretary  of  the  Interior. 
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60865 

United  States  Department  of  the  Interior  (No.  31) 
Bureau  of  Reclamation 
Sunnyside  Division — Yakima  Project 

Public  Notice  of  Annual  Operation  and  Maintenance 

Charges 

(Act  of  June  17,  1902,  32  Stat.  388,  as  amended  or 

supplemented) 

Washington,  D.  C.,  February  19, 1932. 

1.  Operation  and  maintenance  charges  for  project  lands. 
— For  the  purpose  of  equitably  determining  operation  and 
maintenance  charges  for  the  lands  of  the  Sunnyside  division, 
Yakima  project,  Washington,  notice  is  hereby  given  that  for 
the  irrigation  season  of  1932,  and  thereafter  until  further 
notice,  each  acre  of  irrigable  land  subject  to  public  notice 
rates  in  said  division,  whether  water  is  used  or  not,  shall  be 
charged  with  a  minimum  operation  and  maintenance  charge 
of  one  dollar  and  fifty  cents  ($1.50),  which  will  permit  deliv¬ 
ery  of  not  more  than  the  amounts  per  irrigable  acre  to  which 
such  lands  are  entitled  under  notice  and  regulations  of  the 
Secretary  dated  October  17, 1930,  and  in  accordance  with  the 
following  schedule  per  irrigable  acre : 

Monthly  schedule  of  deliveries : 

April  . 13.3  per  cent 

May  . 15.0  per  cent 

June . 18.3  per  cent 

July  . 18.3  per  cent 

August  . 16.7  per  cent 

September  . 11.7  per  cent 

October  .  6.7  per  cent 

The  above  deliveries  will  be  contingent  on  beneficial  use,  as 
determined  by  the  project  superintendent. 
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2.  Charges  for  water  rental  for  lands  subject  to  public 
notice. — The  lands  of  the  Sunny  side  division,  Yakima  proj¬ 
ect,  Washington,  under  public  notice,  have  been  divided  by 
the  Sunny  side  Valley  Irrigation  District  into  three  classes, 
according  to  water  requirements,  namely,  (a),  (b),  and  (c), 
and  a  map  showing  such  classification  is  on  file  in  the  office 
of  the  project  superintendent  and  in  the  office  of  the  irriga¬ 
tion  district.  For  additional  water  (if  available  from  either 
storage  or  natural  flow)  delivered  during  the  months  of 
June,  July,  and  August  in  exces  of  the  monthly  schedule  of 
the  preceding  paragraph  the  rental  charge,  as  provided  in 
notice  of  October  17,  1930,  will  be  as  follows : 

Class  A — $1.50  per  acre-foot. 

Class  B —  .75  per  acre-foot. 

Class  C —  .50  per  acre-foot. 

When  available,  water  in  excess  of  this  schedule  will  be  de¬ 
livered  during  the  other  months  of  the  season  without  extra 
charge. 

36  3.  Charges  for  rental  water  for  lands  under  sup¬ 

plemental  water-right  contracts. — For  lands  receiv¬ 
ing  water  under  said  division  of  said  project,  by  virtue  of 
certain  supplemental  wTater-right  contracts  with  the  United 
States,  under  the  provisions  of  which  a  minimum  operation 
and  maintenance  charge  is  fixed  which  permits  the  delivery 
of  amounts  of  water  determined  in  accordance  with  the  pub- 
blic  notice  of  October  17,  1930,  a  rental  charge  of  one  and 
50/100  dollars  ($1.50)  per  acre-foot  for  additional  water  (if 
available  from  storage  or  natural  flow)  delivered  during 
each  of  the  months  of  June,  July,  and  August  in  excess  of 
the  said  determined  amounts  will  be  made.  When  available, 
water  in  excess  of  the  determined  amounts  will  be  delivered 
during  the  other  months  of  the  season  without  extra  charge. 

4.  Water-rental  charges  for  lands  outside  the  project. — 
For  water  which  may  be  furnished  lands  outside  the  limits 
of  the  said  division  of  said  project  the  charge  shall  be  one 
dollar  ($1.00)  per  acre-foot  for  the  irrigation  season  of  1932 
and  thereafter  until  further  notice. 
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5.  Water  rights  secured  with  lands  the  title  to  which  has 
passed  to  the  several  irrigation  districts  and  the  farming  of 
which  is  now  abandoned  may  be  used  upon  types  or  classes 
of  land  specified  by  the  irrigation  districts,  under  approved 
rules  and  regulations,  where  the  same  is  not  now  covered 
by  district  contract,  such  designation  to  be  made  within 
thirty  (30)  days  after  date  of  this  public  notice. 

6.  Time  of  payment. — All  water  charges  announced  here¬ 
in  are  due  and  payable  on  December  31  following  the  irriga¬ 
tion  season. 

JOS.  M.  DIXON, 

First  Assistant  Secretary. 

37  Amended  Bill  of  Complaint 

Filed  June  4  1935 

In  the  Supreme  Court  of  the  District  of  Columbia 
Holding  an  Equity  Court 
No.  57,739. 

Philip  Louis  Parks  and  Ollie  D.  Parks,  his  wife,  Plaintiffs , 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant. 

To  the  Supreme  Court  of  the  District  of  Columbia ,  holding 
an  equity  court : 

The  plaintiffs,  by  leave  of  the  court  first  had  and  ob¬ 
tained,  files  herein  their  amended  bill  of  complaint  and  re¬ 
spectfully  represent : 

That  they  are  citizens  of  the  United  States  and  of  the 
State  of  Washington,  residing  near  Granger,  in  Yakima 
County,  Washington,  and  that  their  post-office  address  is 
Granger,  Washington,  and  that  they  bring  this  suit 

38  in  their  own  right  and  on  their  own  behalf  against 
Harold  L.  Ickes,  a  citizen  of  Hlinois,  residing  in  the 
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District  of  Columbia,  and  they  complain  of  the  matters  and 
things  hereinafter  set  forth. 

I 

That  the  defendant  is  now  and  has  been  since,  to  wit: 
March  5th,  1933,  the  duly  appointed,  qualified,  and  acting 
Secretary  of  the  Interior  of  the  United  States  and  as  such 
has  charge  of  the  administration  of  the  laws  of  the  United 
States  relating  to  irrigation  and  reclamation  projects,  con¬ 
structed  by  the  United  States  and  particularly  to  the  ad¬ 
ministration  of  the  act  of  Congress,  known  as  the  “ De¬ 
clamation  Act”,  being  the  act  of  June  17th,  1902  (32  Stat. 
388),  as  amended  and  supplemented  by  later  acts  of  Con¬ 
gress;  but  solely  under  and  subject  to  the  irrigation  and 
appropriation  laws  of  the  State  of  Washington,  and  that 
said  defendant  is  sued  in  his  official  capacity  as  such  Sec¬ 
retary  of  the  Interior  as  hereinafter  set  forth. 

II 

That  prior  to  1903,  the  then  owners  of  the  following-de¬ 
scribed  land,  to  wit:  Southeast  quarter  of  the  northeast 
quarter  of  section  16,  township  10  north,  range  21  E.,  W.  M., 
acquired  by  purchase  from  the  Washington  Irrigation  Com¬ 
pany,  the  then  owners  of  the  Sunnyside  Canal  and  water 
appropriations  from  the  Yakima  River  a  water  right  for 
the  following  described  land,  to  wit:  Southeast  quarter  of 
the  northeast  quarter,  section  16,  township  10  north,  range 
21  E.,  Wr.  M.,  that  after  said  purchase  there  was  actually 
furnished  by  said  company  and  beneficially  used  upon  said 
land  the  amount  of  water  necessary  to  beneficially  and  suc¬ 
cessfully  irrigate  the  same,  that  the  amount  so  delivered 
was  six  acre-feet  of  water  per  acre  per  annum,  that  under 
the  laws  of  the  State  of  Washington,  said  water  right  be¬ 
came  appurtenant  to  said  land  and  is  real  estate. 

m 

That  in  1906,  the  then  Secretary  of  the  Interior  approved 
an  irrigation  and  reclamation  project  known  as  the  Sunny- 
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side  unit  of  the  Yakima  project  and  on  behalf  of  the  United 
States  purchased  from  the  Washington  Irrigation  Com¬ 
pany  the  Sunnyside  Canal,  water  appropriations,  and  irri¬ 
gation  system  used  in  connection  therewith. 

IV 

That  shortly  after  the  purchase  by  the  Secretary  of  the 
Interior  for  the  United  States  of  said  canal,  -water  appro¬ 
priations  and  irrigation  system;  and,  at  the  time,  the  con¬ 
struction  of  storage  reservoirs  were  contemplated  and  con¬ 
sidered  by  the  then  Secretary  of  the  Interior,  said  Secre¬ 
tary  offered  to  give  the  then  owners  of  said  land  added 
security  for  a  sufficient  amount  of  water  to  beneficially  and 
successfully  irrigate  said  lands  and  other  lands  with  a  simi¬ 
lar  water  right  if  they  would  join  in  forming  the 
39  Sunnyside  V'ater  Users’  Association,  a  corporation 
under  the  laws  of  the  State  of  Washington,  and  au¬ 
thorize  the  execution  of  a  contract  by  said  corporation  with 
the  United  States,  a  copy  of  which  contract  is  hereto  at¬ 
tached,  made  a  part  hereof,  marked  “ Exhibit  A.” 

V 

That  the  then  Secretary  of  the  Interior  ascertained  the 
total  cost  of  sufficient  storage  reservoirs  to  store  sufficient 
water  to  beneficially  and  successfully  irrigate  said  land  and 
other  lands  in  the  Sunnyside  unit  of  the  Yakima  project  and 
found  the  same  to  be  $10.00  per  acre  and  that  said  sum 
would  be  sufficient  to  return  to  the  reclamation  fund  the 
cost  of  storage  reservoirs  sufficient  to  furnish  said  amount 
of  water  to  said  land. 

VI 

That  the  then  owners  of  the  land  herein  described  before 
they  could  receive  the  benefits  of  said  storage  were  required 
to  enter  into  a  contract  with  the  United  States,  known  as 
an  “old  supplemental  water  right  contract”;  that  pursuant 
thereto  the  then  owners  of  the  land  herein  described  en- 
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tered  into  contract  with  the  United  States  to  purchase  such 
an  additional  water  right,  a  copy  of  which  said  contract  is 
hereto  attached,  made  a  part  hereof,  marked  “Exhibit  B.” 

vn 

That  the  successive  Secretaries  of  the  Interior  from  and 
after  the  execution  of  said  contract  as  herein  alleged,  their 
representatives  and  subordinates  who  were  charged  with 
and  who  actually  administered  said  project,  uniformly  and 
at  all  times  construed  the  Reclamation  Act  and  said  con¬ 
tract  ;  that  the  owners  of  the  land  herein  described  and  the 
owners  of  all  other  lands  in  said  unit  with  similar  contracts 
had  purchased  a  sufficient  amount  of  water  to  beneficially 
and  successfully  irrigate  their  said  land;  that  the  amount 
of  water  required  for  each  tract  to  beneficially  irrigate  the 
same  was  to  be  determined  by  the  representatives  and  sub¬ 
ordinates  of  the  Secretary  of  the  Interior,  who  had  the 
physical  charge  of  water  distribution  from  a  factual  in¬ 
vestigation  made  by  said  representatives  and  subordinates 
by  their  going  upon  the  land  from  time  to  time,  from  a  per¬ 
sonal  examination  of  the  same,  the  crops  growing  thereon, 
and  the  water  requirements  thereof.  That  pursuant  to  said 
practical  construction  made  by  the  representatives  and  sub¬ 
ordinates  of  the  Secretary  of  the  Interior,  in  the  method  and 
manner  aforesaid,  it  was  determined  by  the  successive  Sec¬ 
retaries  of  the  Interior,  their  representatives,  and  their 
subordinates,  that  six  acre-feet  of  water  per  acre  per  annum 
was  necessary  to  beneficially  and  successfulv  irrigate  said 
land;  that  pursuant  to  said  practical  construction  and  de¬ 
termination  the  successive  Secretaries  of  Interior,  their  rep¬ 
resentatives  and  subordinates,  have  for  a  period  of  more 
than  twenty  years,  delivered  to  said  land  the  amount  of 
water  necessary  to  beneficially  and  successfully  irrigate  the 
same,  which  water  has  at  all  times  been  beneficially  used 
thereon  for  irrigation  purposes. 


40 


vm 


53 


That  the  statute  law  of  the  State  of  Washington,  Rem¬ 
ington’s  Revised  Statutes,  section  7391,  which  was  the  law 
of  the  State  of  Washington  at  the  time  the  water  rights 
herein  described  were  acquired,  provides: 

“The  right  to  the  use  of  water  which  has  been  applied 
to  a  beneficial  use  in  the  State  shall  be  and  remain  ap¬ 
purtenant  to  the  land  or  place  upon  which  the  same  is 
used.” 

That  the  decisions  of  the  Supreme  Court  of  the  State  of 
Washington  uniformly  hold  that  where  water  is  beneficially 
used  upon  land  for  irrigation  purposes,  the  water  right  so 
obtained  shall  be  and  remain  appurtenant  to  the  land  where 
the  same  is  used,  and  the  absolute  title  to  the  water  right 
becomes  vested  in  the  owner  of  the  land  and  that  pursuant 
to  said  law  the  absolute  title  in  fee  simple  to  six  acre-feet 
of  water  per  acre  per  annum  became  and  is  now  vested  in 
the  plaintiffs. 

IX 

That  the  United  States  completed  the  construction  of  the 
irrigation  system  in  said  unit  and  constructed  reservoirs 
of  sufficient  capacity  to  beneficially  and  successfully  irri¬ 
gate  all  lands  within  said  unit ;  and  that  after  all  the  costs 
of  construction  of  said  irrigation  system  and  reservoirs  of 
sufficient  capacity  to  successfully  and  beneficially  irrigate 
said  land  had  been  ascertained,  and  after  the  determination 
had  been  made  that  six  acre-feet  of  water  per  acre  per  an¬ 
num  was  necessary  to  beneficially  and  successfully  irrigate 
said  land,  and  after  said  water  had  been  delivered  for  sev¬ 
eral  years  and  beneficially  used  on  said  land,  Congress 
passed  an  act  providing  that  no  increase  of  construction 
charges  could  be  made  after  the  same  has  been  fixed  except 
by  agreement  between  the  Secretary  of  the  Interior  and  a 
majority  of  the  water-right  applicants;  that  thereafter  and 
on  September  24th,  1914,  the  then  Secretary  of  the  Interior, 
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Franklin  K.  Lane,  issued  a  public  notice  and  order  ex¬ 
pressly  providing  that  there  would  be  no  increase  in  the 
construction  charges  against  the  land  herein  described,  a 
copy  of  said  public  notice  is  hereto  attached,  made  a  part 
hereof,  and  marked  “Exhibit  C.” 

X 

That  the  plaintiffs  and  their  predecessors  in  title  have 
fully  and  in  every  particular  complied  with  the  terms  of 
the  Reclamation  Act  and  said  contract,  a  copy  of  which  is 
marked  “Exhibit  B”  and  have  fully  paid  to  the  United 
States  the  sum  of  $10.00  per  acre  in  full  payment  for  said 
supplemental  water  right  for  said  land  and  have  also  paid 
all  operation  and  maintenance  charges  assessed  against  the 
same,  and  these  plaintiffs  are  now  the  holder  and  owner 
of  the  fee  simple  title  to  said  water  right,  sufficient  to 
beneficially  and  successfully  irrigate  said  land,  to  wit:  Six 
acre-feet  of  water  per  acre  per  annum ;  that  said  water  right 
is  appurtenant  to  the  land  herein  described  and  the  abso¬ 
lute  fee  simple  title  to  said  land  and  water  right  is  now 
vested  in  the  plaintiffs. 

41  XI 

That  on  or  about  the  year  1930,  Elwood  Mead,  Commis¬ 
sioner  of  Reclamation  of  the  United  States,  wanted  to  con¬ 
struct  the  Cle  Elum  Reservoirs  at  a  cost  of  $3,500,000.00  to 
store  water  for  the  purpose  of  irrigating  lands  in  the  Kit¬ 
titas  reclamation  district,  the  canal  and  distribution  system 
in  said  district  being  in  the  process  of  construction  at  that 
time,  and  also  for  the  purpose  of  furnishing  water  to  irri¬ 
gate  lands  in  the  Roza  and  Kennewick  divisions  of  the  Yaki¬ 
ma  project,  the  construction  of  which  was  contemplated  at 
that  time ;  that  said  Mead  ascertained  the  total  cost  of  said 
reservoir  was  $1,000,000.00  more  than  the  amount  that  would 
be  returned  to  the  reclamation  fund  from  said  divisions; 
that  it  was  necessary  to  obtain  said  sum  from  some  other 
source  before  the  construction  of  the  Cle  Elum  Reservoir 
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could  be  commenced;  that  said  Mead  needed  said  storage 
reservoir  in  particular  to  store  water  for  the  Kittitas  re¬ 
clamation  district;  that  he  knew  of  no  other  source  from 
which  to  obtain  said  sum  except  from  the  Sunnyside  unit 
of  the  Yakima  project ;  that  said  Mead,  without  consulting 
these  plaintiffs  or  other  water  users  in  said  unit  and  said 
district,  charged  the  sum  of  $1,000,000.00  to  said  unit  and 
district,  and  furnished  the  Secretary  of  Interior  informa¬ 
tion  that  provision  had  been  made  for  the  payment  by  said 
unit  of  said  sum. 

XII 

That  thereafter  B.  E.  Stoutemver,  district  counsel,  and 
other  officials  of  the  Bureau  of  Reclamation  of  the  United 
States  attempted  to  persuade  the  plaintiffs  and  other  water- 
right  users  under  similar  contracts  in  the  Sunnyside  unit 
and  in  the  Sunnyside  Valley  Irrigation  District  to  authorize 
the  officials  of  the  district  to  execute  a  contract  with  the 
United  States  agreeing  to  pay  $1,000,000.00  additional  con¬ 
struction  charge  and  obligating  the  plaintiffs’  land  and  all 
other  lands  in  said  district  to  the  last  faithful  acre  to  pay 
said  sum;  that  this  plaintiff  and  all  other  owners  of  old 
supplemental  water  rights  in  said  unit  and  district  refused 
to  so  obligate  their  said  land ;  that  the  amount  so  attempted 
to  be  charged  against  the  plaintiffs  and  other  water  users 
in  said  district  was  equivalent  to  35%  of  the  original  cost 
of  the  water  right  to  their  said  land. 

xn 

That  on  or  about  the  11th  day  of  December,  1930,  Ray 
Lvman  Wilbur,  the  then  Secretary  of  the  Interior  certified 
to  the  President  of  the  United  States  that  provision  had 
been  made  for  the  repayment  to  the  reclamation  fund  of 
the  total  cost  of  the  Cle  Elum  Reservoir  and  that  $1,000,- 
000.00  of  the  cost  of  construction  of  said  reservoir  was  to 
be  obtained  by  rentals  from  the  Sunnyside  division  of  the 
Yakima  project.  A  copy  of  this  certificate  is  hereto  at¬ 
tached,  made  a  part  hereof,  marked  “Exhibit  D.” 
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42  XIV 

That  thereafter  said  Elwood  Mead,  and  B.  E.  Stoute- 
myer,  conspired  with  Ray  Lyman  Wilbur,  the  then  Secre¬ 
tary  of  the  Interior  to  force  and  coerce  these  plaintiffs  and 
other  water  users  under  similar  contracts  in  said  unit  and 
district  to  authorize  said  district  to  enter  into  contract  to 
pay  the  additional  sum  of  $1,000,000.00  construction  charge 
and/or  to  force  and  coerce  the  plaintiffs  and  other  water 
users  in  said  unit  and  in  said  district,  including  these  plain¬ 
tiffs,  to  sign  a  water-rental  application  or  be  deprived  of  a 
portion  of  the  water  owned  by  them;  that  in  pursuance  of 
said  agreement  said  Mead,  Stoutemyer,  and  Wilbur,  caused 
the  Assistant  Secretary  of  the  Interior  to  issue  a  public 
notice  and  order,  a  copy  of  which  is  hereto  attached,  made 
a  part  hereof,  marked  “Exhibit  E”  and  also  a  public  notice 
and  order,  a  copy  of  which  is  hereto  attached,  made  a  part 
hereof,  marked  “Exhibit  F.” 

XV 

That  in  pursuance  of  said  agreement  and  said  public 
notices  and  orders,  copies  of  which  are  marked  “Exhibits 
E  and  F”,  and  public  orders  and  notices  made  pursuant 
thereto  said  Mead,  Stoutemyer,  and  Wilbur,  notified  these 
plaintiffs  and  other  owners  of  what  is  known  as  old  supple¬ 
mental  water  rights  in  the  Sunnyside  unit  and  in  said  dis¬ 
trict  that  they  would  be  deprived  of  the  use  of  all  water  in 
excess  of  a  certain  fixed  amount  and  that  the  plaintiffs 
would  be  deprived  of  all  water  in  excess  of  three  and  one- 
half  acre-feet  of  water  per  acre  per  annum,  unless  the  plain¬ 
tiffs  signed  a  water-rental  application,  in  the  words  and 
figures  following,  to  wit: 

“Water-Rental  Application 

“The  undersigned  applicant  requests  excess  water  under 
public  notice  issued  by  the  Secretary  February  19,  1932, 
and  agrees  to  pay  application  charges,  with  6%  interest 
from  December  1,  1932,  until  paid.  He  further  agrees  that 
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water  may  be  withheld  from  his  land  after  1932  until  such 
charges  are  paid.  It  is  understood  that  advance  payment 
for  excess  water  will  be  required  in  1933  if  the  1932  rental 
charge  remains  unpaid  at  that  time. 

“Witness - - , 

Water  user” 

That  the  plaintiffs  and  other  owners  of  old  supplemental 
water  rights  refused  to  sign  said  water-rental  application. 
That  in  the  event  said  public  notices  and  orders  are  en¬ 
forced,  plaintiffs  will  be  deprived  of  the  use  and  enjoyment 
of  about  40%  of  their  said  water  right,  the  absolute  title 
to  which  water  right  is  now  and  has  been  for  more  than 
thirty  years  last  past  vested  in  the  plaintiffs  and  their 
predecessors  in  title  to  said  premises. 

43  XVI 

That  said  Stoutemyer,  Mead,  and  Wilbur  agreed  together 
and  made  an  arrangement  with  the  representatives  of  other 
divisions  of  the  Yakima  project  which  were  under  construc¬ 
tion  and  to  be  constructed  as  follows :  That  said  Stoutemyer, 
Mead,  and  Wilbur  would  attempt  by  means  of  said  water- 
rental  applications  to  force  and  coerce  these  plaintiffs  and 
other  water  users  in  said  unit  and  district  to  authorize  the 
officials  of  the  Sunnyside  Valley  Irrigation  District  to  ex¬ 
ecute  a  contract  agreeing  to  pay  to  the  United  States  the 
additional  sum  of  $1,000,000.00  construction  charges,  the 
same  being  a  portion  of  the  cost  of  constructing  a  portion 
of  the  Cle  Elum  Reservoirs  and  which  was  constructed  for 
said  division  and/or  to  collect  from  the  plaintiffs  and  other 
water  users  in  said  unit  by  the  subterfuge  of  the  water- 
rental  applications,  said  sum  of  $1,000,000.00  and  that  in 
the  event  said  parties  were  unable  to  either  force  or  coerce 
the  execution  of  such  a  contract  between  said  district  and 
the  United  States  and/or  were  unable  to  collect  said  sum 
of  $1,000,000.00  by  depriving  the  plaintiffs  and  other  water 
users  of  a  portion  of  the  water  owned  by  them,  and/or  com¬ 
pelling  the  plaintiffs  and  said  water  users  to  sign  said  water- 
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rental  application  and  collect  said  sum ;  and  in  the  event  said 
parties  were  unable  by  either  of  said  methods  to  obtain  the 
payment  of  said  sum  of  $1,000,000.00,  said  new  divisions 
for  whose  benefit  said  Cle  Elum  Reservoir  was  constructed 
would  pay  the  same. 

XVII 

That  three  and  one-half  acre-feet  of  water  per  acre  is 
not  now,  never  has  been,  and  will  not  in  the  future,  be  suffic¬ 
ient  to  beneficially  irrigate  the  land  belonging  to  the  plain¬ 
tiffs;  that  a  maximum  of  three  and  one-half  acre-feet  of 
water  per  acre  furnished  to  the  land  of  the  plaintiffs  would 
enable  them  to  beneficially  irrigate  about  one-half  of  said 
land,  leaving  the  other  half  thereof  barren  and  nonpro¬ 
ductive,  thereby  forcing  one-half  of  the  land  belonging  to 
the  plaintiffs  to  bear  construction,  maintenance  charges, 
taxes,  and  assessments  on  the  whole  tract  of  land;  that  if 
plaintiffs  attempt  to  spread  a  maximum  of  three  and  one- 
half  acre-feet  per  acre  over  the  whole  tract  of  land  belong¬ 
ing  to  them  they  would  not  have  sufficient  water  to  grow 
any  profitable  crop  and  their  land  would  be  completely  de¬ 
stroyed  for  farming  purposes,  causing  them  to  suffer  irre¬ 
parable  loss  and  damage  and  which  could  not  be  compen¬ 
sated  for  in  an  action  at  law  and  plaintiffs  have  no  adequate 
or  complete  remedy  at  law  and  effective  relief  can  only  be 
administered  in  a  court  of  equity. 

XVIII 

That  at  all  times  and  on  all  other  Federal  reclamation 
projects  and  on  the  Sunnyside  unit  of  the  Yakima  project 
prior  to  October  17th,  1930,  which  were  constructed  under 
the  Reclamation  Act  of  1902,  the  successive  Secretaries  of 
Interior,  their  subordinates,  and  their  representatives 
charged  with  the  administration  of  said  project 
44  have  consistently  and  uniformly  construed  the  Recla¬ 
mation  Act,  contracts  similar  to  exhibit  A,  and  water- 
right  contracts  similar  to  exhibit  B  to  mean  that  the  water- 
right  applicant  and  water  user  had  purchased,  had  a  vested 
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interest  prior  to  full  payment,  and  that  the  owner  of  the 
absolute  title  in  fee  simple  after  full  payment  of  the  pur¬ 
chase  price  for  a  water  right  of  a  sufficient  amount  of  water 
to  beneficially  and  successfully  irrigate  each  tract  of  land 
in  said  project  and  that  the  determination  as  to  the  amount 
required  to  beneficially  and  successfully  irrigate  each  tract 
was  to  be  made  by  the  representatives  and  subordinates  of 
the  successive  Secretaries  of  the  Interior  who  ■were  charged 
with  the  distribution  and  that  the  same  was  to  be  made  by 
said  representatives  and  subordinates  upon  factual  investi¬ 
gation  obtained  by  personal  examination  of  the  land  and 
crops  growing  thereon  and  water  requirements  thereof ;  and 
in  all  cases  the  yardstick  used  in  determining  the  amount 
of  -water  to  which  the  water  applicant  either  had  a  vested 
interest  in  or  owned  was  beneficial  use.  That  in  the  admin¬ 
istration  of  the  Reclamation  Act  under  contracts  similar 
to  the  contract  herein  referred  to  no  Secretary  of  the  In¬ 
terior  has  arbitrarily  fixed  the  amount  of  water  at  a  certain 
number  of  feet,  nor  taken  the  question  of  the  determination 
of  the  amount  of  water  out  of  the  hands  of  his  representa¬ 
tives  and  subordinates  charged  with  the  physical  distribu¬ 
tion  of  the  water,  nor  fixed  the  maximum  amount  of  water 
for  each  acre  in  the  project,  regardless  of  the  water  require¬ 
ments,  nor  required  the  execution  of  a  water  rental  appli¬ 
cation  as  a  condition  precedent  to  the  use  and  enjoyment  by 
the  water  user  of  a  sufficient  amount  of  water  to  beneficially 
irrigate  his  land,  except  as  herein  alleged  in  the  Sunnyside 
unit. 

XIX 

That  since  the  promulgation  of  said  order  and  notice  of 
October  17th,  1930,  and  the  public  notice  order  of  Febru¬ 
ary  19th,  1932,  and  since  the  promulgation  of  order  requir¬ 
ing  a  water-rental  application  as  a  condition  precedent  to 
the  use  and  enjoyment  of  more  than  three  acre-feet  of  water 
per  acre  per  annum,  it  has  been  definitely  ascertained  by 
the  defendant  that  the  Cle  Elum  Reservoir  actually  cost 
$1,003,000.00  less  than  the  estimated  cost  at  the  time  said 
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Mead  charged  the  sum  of  $1,000,000.00  to  the  Sunnyside 
unit  as  herein  alleged ;  that  since  that  time  the  Kittitas  rec¬ 
lamation  district  has  entered  into  contract  to  purchase  from 
the  United  States  additional  water  at  a  total  contract  price 
of  $2,418,000.00  and  the  Yakima-Benton  Irrigation  District 
Roza  unit,  has  authorized  a  contract  to  be  entered  into  at  an 
additional  cost  over  and  above  what  was  taken  into  consid¬ 
eration  at  the  time  of  the  certificate  by  the  Secretary  of 
the  Interior  to  the  President  as  set  forth  in  plaintiff’s  ex¬ 
hibit  D.  That  on  account  of  said  facts  there  is  no  necessity 
for  enforcing  said  orders,  and  in  the  event  the  same  are 
enforced  and  the  Sunnyside  Valley  Irrigation  District  or 
the  plaintiff  and  other  water  users  therein  pay  said  sum  of 
$1,000,000.00  the  United  States  will  actually  receive  more 
than  $1,000,000.00  over  the  entire  cost  of  the  construction 
of  said  reservoir. 

45  XX 

That  the  public  notices,  copies  of  which  are  hereto  at¬ 
tached,  marked  “Exhibits  E  and  F”  issued  by  Ray  Lyman 
Wilbur  as  Secretary  of  the  Interior  on  October  17th,  1930, 
and  February  19th,  1932,  respectively,  requiring  the  execu¬ 
tion  by  the  water  user  of  a  water-rental  application  as  a 
condition  precedent  to  the  enjoyment  and  use  by  the  plain¬ 
tiff  of  any  water  in  excess  of  three  and  one-half  acre-feet, 
were  not  made  and  issued  in  good  faith  or  by  the  exercise 
of  an  honest  judgment  for  the  reasons  herein  alleged  and 
set  forth,  but  were  arbitrarily  and  capriciously  made  and 
the  defendant  is  arbitrarily  and  capriciously  enforcing  the 
same  for  the  express  purpose  of  coercing  and  forcing  this 
plaintiff  and  other  water-right  applicants  and  water  users 
in  said  unit  and  in  said  district  to  authorize  said  district  to 
enter  into  contract  to  pay  the  United  States  the  sum  of 
$1,000,000.00  construction  charge,  a  part  of  the  cost  of  con¬ 
structing  the  Cle  Elum  Reservoir,  and  obligating  the  last 
faithful  acre  of  land  in  said  district  and  the  plaintiff’s  land 
to  pay  said  sum  and/or  to  force  and  coerce  the  plaintiffs 
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and  other  water-right  applicants  and  -water  users  in  said 
unit  and  district  to  execute  water-rental  applications  so  that 
this  plaintiff  and  said  w’ater-right  applicants  and  water 
users  will  be  required  to  pay  to  the  United  States  said  sum 
of  $1,000,000.00. 

XXI 

That  for  the  reasons  herein  alleged  and  set  forth  said  pub¬ 
lic  notice  and  order  of  October  17th,  1930,  and  said  public 
notice  and  order  of  February  19th,  1932,  copies  of  which 
are  hereto  attached  marked  “Exhibits  F  and  G”  and  all 
orders  and  notices  requiring  the  execution  of  a  water-rental 
application  as  a  condition  precedent  to  use  and  enjoyment 
of  more  than  three  and  one-half  acre-feet  per  acre  per  an¬ 
nual  are  null  and  void  and  of  no  effect  whatsoever  for  the 
reason  that  the  same  are  in  excess  of  the  power  and  authori¬ 
ty  vested  in  the  Secretary  of  the  Interior  and  the  enforce¬ 
ment  of  said  public  notice  and  orders  are  in  excess  of  the 
authority  vested  in  the  defendant;  that  if  said  defendant 
enforces  said  public  notices  and  orders  the  plaintiff  will  be 
deprived  of  the  use  of  about  40%  of  the  water  right,  the 
absolute  title  to  which  is  vested  in  plaintiff  pursuant  to  the 
terms  of  the  Reclamation  Act,  contracts,  and  laws  of  the 
State  of  Washington,  without  any  hearing,  and  in  positive 
violation  of  the  Constitution  and  laws  of  the  United  States 
and  also  in  positive  violation  of  the  Constitution  and  laws 
of  the  State  of  Washington. 

XXII 

Defendants  predecessor  in  office  commenced  the  enforce¬ 
ment  of  said  orders  on  June  12,  1932  and  the  defendant 
started  the  enforcement  of  said  public  notice  and  order  of 
October  17th,  and  February  19th,  1932,  and  the  orders  re¬ 
quiring  a  water-rental  application  to  be  signed  as  a  condi¬ 
tion  precedent  to  the  use  and  enjoyment  by  the  plaintiff  in 
excess  of  three  and  one-half  acre-feet,  during  the  irrigation 
season  of  1934,  and  the  plaintiff  is  advised  and  be- 
46  lieves  and  therefore  alleges  that  said  defendant  un- 
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less  he  is  restrained  by  an  order  of  this  court  will  enforce 
said  orders  and  public  notices  during  the  present  irri¬ 
gation  season,  that  said  defendunt  has  refused  to  give 
any  heed  to  a  joint  memorial  of  the  State  Legislature  of 
the  State  of  Washington  in  connection  with  said  public 
notices  and  orders  and  has  also  refused  plaintiff  and  other 
water-right  applicants  and  water  users  a  right  to  be  heard 
and  said  defendant  has  wholly  refused  to  consider  plain¬ 
tiff’s  ownership  of  said  water  right  and  takes  the  position 
that  there  is  nothing  that  the  plaintiff  can  do  and  that  said 
defendant  can  arbitrarily  and  capriciously  enforce  said 
public  notices  and  orders  and  thus  compel  submission  of 
said  water-right  applicants  and  the  other  water  users  in 
said  unit  and  district  and  collect  the  sum  of  $1,000,000.00  to 
pay  a  part  of  the  cost  of  the  construction  of  the  Cle  Elum 
Reservoir;  that  there  is  no  other  forum  or  court  that  has 
jurisdiction  to  give  this  plaintiff  any  relief  against  the  un¬ 
lawful  acts  of  said  defendants,  and  if  defendant  is  permit¬ 
ted  to  enforce  said  notices  and  orders,  the  plaintiff’s  farm 
will  be  destroyed  for  farming  purposes  and  the  plaintiff 
will  be  driven  therefrom  and  will  lose  the  savings  of  an 
entire  lifetime. 

Wherefore,  the  plaintiff  prays: 

1.  That  the  defendant,  Harold  L.  Ickes,  Secretary  of  the 
Interior,  be  required  to  appear  and  make  answer  to  the  fore¬ 
going  amended  bill  of  complaint,  but  not  under  oath,  answer 
under  oath  being  hereby  expressly  waived. 

2.  That  upon  the  filing  of  this  amended  bill  or  at  such 
time  thereafter  as  shall  be  fixed  by  the  court,  an  order  be 
issued  herein  pendente  lite  requiring  the  defendant  as  Sec¬ 
retary  of  the  Interior  to  suspend  the  enforcement  of  the 
public  notice  and  order,  a  copy  of  which  is  hereto  attached 
marked  Exhibit  “E”,  and  to  suspend  the  enforcement  of 
the  public  notice  and  order,  a  copy  of  which  is  hereto  at¬ 
tached,  marked  Exhibit  “F”,  promulgated  by  his  predeces¬ 
sor,  Ray  Lyman  Wilbur,  and  also  all  notices  and  orders 
requiring  the  execution  of  a  water-rental  application  as  a 
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condition  precedent  to  enjoying  the  use  of  more  than  three 
and  one-half  acre-feet  of  water  per  acre  per  annum,  and 
restoring  to  the  plaintiff  his  rights  and  privileges  that  he 
enjoyed  prior  to  the  promulgation  of  said  notices  and  or¬ 
ders,  and  that  upon  the  hearing  of  this  action  an  order  be 
entered  requiring  the  defendant  as  Secretary  of  the  Interior 
to  vacate,  set  aside,  and  hold  for  naught  the  said  notices  and 
orders  herein  referred  to  and  that  the  plaintiff  be  restored 
to  the  rights  and  privileges  which  he  enjoyed  prior  to  the 
promulgation  of  said  notices  and  orders. 

3.  For  such  other  and  further  relief  as  shall  be  just  and 
equitable  in  the  premises. 

PRESTON  B.  KAVANAGH, 

Attorney  for  Plaintiffs. 

STEPHEN  E.  CHAFFEE, 

P.  C.  KING,  Jr., 

Attorneys  for  Plaintiffs. 

47  State  of  Washington, 

County  of  Yakima ,  ss: 


Philip  Louis  Parks,  being  first  duly  sworn  on  oath  deposes 
and  says :  I  am  the  plaintiff  in  the  above-entitled  action ;  that 
I  have  read  the  foregoing  amended  bill  of  complaint,  know 
the  contents  thereof  and  that  the  same  is  true  as  I  verily 
believe. 

PHILIP  LOUIS  PARKS. 


Subscribed  and  sworn  to  before  me  this  12th  day  of  April 
1935. 


STEPHEN  E.  CHAFFEE, 
Notary  Public  in  and  for  State  of 
(Notarial  Seal)  Washington,  residing  at  Sunnyside. 


Note: 

48  Exhibit  “A”  attached  hereto  is  the  same  as  Ex¬ 
hibit  “A”  in  the  Fox  case.  (Amended  bill  of  com¬ 
plaint) 
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Exhibit  “B” 

(Filed  Jnn  4  1935) 
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Irrigation  Company  W.  Con.  #141.  Book  2,  page  115. 

Government  Water-Right  Contract 

Department  of  the  Interior,  United  States  Reclamation 

Service 

This  agreement,  made  and  entered  into  this  sixth  day  of 
August  one  thousand  nine  hundred  and  seven,  by  and  be¬ 
tween  the  United  States  of  America,  acting  in  this  behalf 
by  Walter  N.  Granger,  irrigation  manager,  engineer,  United 
States  Reclamation  Service,  thereunto  duly  authorized  by 
the  Director  of  the  United  States  Reclamation  Service  and 
subject  to  the  approval  of  the  Secretary  of  the  Interior, 
party  of  the  first  part,  and  Geo.  Allen,  and  Jennettie  Allen, 
his  wife,  of  Alfalfa,  Yakima  County,  State  of  Washington, 
parties  of  the  second  part,  their  heirs,  executors,  adminis¬ 
trators,  successors,  and  assigns. 

Whereas,  in  pursuance  of  the  act  of  Congress  approved 
June  17, 1902  (32  Stat.  388),  entitled  “An  act  appropriating 
the  receipts  from  the  sale  and  disposal  of  public  lands  in 
certain  States  and  Territories  to  the  construction  of  irri¬ 
gation  works  for  the  reclamation  of  arid  land”,  the  United 
States  has  purchased  the  irrigation  system  of  the  Wash¬ 
ington  Irrigation  Company  and  proposes  to  enlarge  the 
system  and  supplement  the  same  by  storage  reservoirs, 
forming  the  Sunnvside  project,  and 

Whereas  the  party  of  the  second  part  has  heretofore 
entered  into  contract  with  the  Washington  Irrigation  Com¬ 
pany  for  water  for  irrigation  for  the  following-described 
lands,  to  wit :  The  southeast  quarter  of  the  northeast  quar¬ 
ter  (SE^NEj^)  of  section  sixteen  (16)  township  ten  (10) 
north,  range  twenty-one  (21-  east,  W.  M.,  containing  forty 
acres ;  and 

WUereas  a  condition  of  said  contract  is  that  the  amount 
of  water  to  be  furnished  for  said  lands  shall  not  exceed  one 
cubic  foot  of  water  per  second  for  each  160  acres ;  and 
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Whereas  the  party  of  the  second  part  desires  to  obtain 
the  benefits  of  the  storage  connected  with  the  Sunnyside 
project,  the  benefits  of  the  better  distribution  of  the  water 
supply  through  the  irrigation  season,  the  benefits  derived 
from  the  enlargement  and  improvement  of  the  present 
Sunnyside  irrigation  system,  an  increased  water  supply 
over  the  existing  contract  allowance,  an  eventual  reduction 
of  maintenance  charges  wThen  the  improved  system  is  com¬ 
pleted  or  within  a  period  not  exceeding  five  years  and  the 
better  security  of  operation  and  facilities  afforded  for  drain¬ 
ing  wet  lands  through  the  construction  of  wasteways. 
50  Now  therefore,  the  parties  hereto  have  mutually 
covenanted  and  agreed,  and  by  these  presents  do 
covenant  and  agree  with  each  other  as  follows: 

1.  That  in  consideration  of  the  premises  the  party  of  the 
second  part  hereby  agrees  to  pay  to  the  special  fiscal  agent 
of  the  Reclamation  Service  assigned  to  the  Sunnyside  proj¬ 
ect,  or  such  other  officer  of  the  United  States  as  may  be 
duly  authorized  to  receive  the  same,  the  sum  of  $10.00  per 
acre  for  the  benefits  to  be  derived  from  said  project  of  the 
United  States,  the  water  for  the  said  lands  to  be  furnished 
in  such  amount  and  distributed  through  the  irrigation  sea¬ 
son  as  in  the  case  of  other  like  lands  in  such  project  which 
are  subject  to  the  provisions  of  the  Reclamation  Act,  in 
full  consideration  for  the  water  to  the  use  of  which  the 
party  of  the  second  part  is  entitled  in  pursuance  of  his 
said  contract  with  the  Washington  Irrigation  Company  or 
its  predecessors  in  interest.  The  party  of  the  second  part 
further  agrees  to  pay  to  the  special  fiscal  agent  or  other 
proper  officer,  such  annual  maintenance  charges  as  may  be 
levied  by  the  Secretary  of  the  Interior  under  the  provisions 
of  the  Reclamation  Act  against  other  like  lands  in  the  said 
project. 

2.  The  party  of  the  second  part  further  agrees  to  pay  the 
said  sum  of  $10.00  per  acre  in  five  annual  installments,  the 
first  of  which  shall  become  due  and  payable  within  60  days 
from  the  date  of  this  agreement,  and  subsequent  payments 
shall  become  due  and  payable  on  or  before  the  first  of  De- 
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cember  of  each  year  after  the  present  year  until  fully  paid. 

3.  The  party  of  the  second  part  further  agrees  to  pay 
within  10  days  from  the  date  of  this  agreement  the  sum  of 
one  dollar  ($1.00)  per  acre,  as  maintenance  charges  for  the 
irrigation  season  of  1907,  unless  such  payment  has  already 
been  made  and  agrees  to  pay  the  annual  maintenance 
charges  hereafter  assessed  against  like  lands  in  the  project, 
on  or  before  the  date  when  the  same  shall  be  due,  not  to 
exceed  one  dollar  ($1.00)  per  acre. 

4.  In  case  of  failure  to  make  any  of  said  payments  when 
due,  the  United  States  shall  be  authorized  and  empowered 
to  refuse  to  deliver  water  for  any  of  the  lands  herein  de¬ 
scribed  until  such  payments  have  been  made  in  full,  with 
legal  interest  as  provided  by  the  State  law,  from  the  date 
when  the  same  is  due. 

5.  The  party  of  the  second  part  hereby  agrees  within  30 
days  from  the  date  hereof  to  subscribe  to  the  stock  of  the 
Sunnyside  Water  Users’  Association  for  all  the  lands  here¬ 
inbefore  described,  and  in  case  the  party  of  the  second  part 
elects  to  pay  the  $10.00  per  acre  in  more  than  one  install¬ 
ment  and  the  lands  held  by  him  under  the  project  exceed  in 
area  160  acres,  it  is  understood  and  agreed  that  he  will 
execute  an  excess  holding  contract  with  the  Sunnyside 
Water  Users’  Association  in  the  form  heretofore  adopted 

by  said  association  and  will  agree  that  the  power  of 
51  sale  therein  conferred  upon  the  water  users’  associa¬ 
tion  shall  be  exercised  within  one  year  from  the  date 
of  this  contract,  unless  the  party  of  the  second  part  shall 
have  sold  the  excess  over  160  acres  to  some  person  or  per¬ 
sons  qualified  to  perfect  a  water  right  under  the  provisions 
of  the  Reclamation  Act. 

6.  It  is  further  understood  and  agreed  that  the  power  of 
sale  conferred  by  the  said  excess  holding  contract  shall  re¬ 
main  in  full  force  and  effect  until  such  excess  lands  shall  be 
held  by  parties  duly  qualified  in  tracts  not  exceeding  40 
acres  or  80  acres,  in  accordance  with  the  classification  of 
lands  shown  upon  the  map  on  file  in  the  office  of  the  project 
engineer  at  North  Yakima,  'Washington,  said  map  having 
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shown  thereon  the  areas  within  which  individual  holdings 
shall  be  limited  to  40  acres  and  80  acres,  respectively,  when 
the  lands  are  subdivided  as  excess  holdings,  or  are  entered 
under  the  public  land  laws.  The  said  excess  holding  con¬ 
tract  shall  be  modified  in  accordance  with  these  provisions. 

7.  It  is  understood  and  agreed  that  this  contract  shall 
serve  the  purposes  of  the  water-right  application  provided 
for  in  section  6  of  the  stock  subscription  and  contract  of  the 
Sunnyside  Water  Users’  Association,  and  the  party  of  the 
second  part  is  hereby  expressly  relieved  of  the  necessity  of 
making  such  water-right  application. 

8.  The  amount  of  water  to  be  furnished  hereunder  shall 
be  three  acre-feet  of  water  per  annum  per  acre  measured 
at  the  land,  or  as  much  more  water  as  will  be  required  to 
successfully  irrigate  the  land,  the  amount  so  required  to  be 
determined  by  the  authorized  agent  of  the  United  States, 
and  the  water  shall  be  used  only  to  irrigate  said  lands  and 
for  domestic  purposes  incident  thereto;  provided,  that  the 
amount  of  water  furnished  shall  be  limited  to  the  amount 
beneficially  used  upon  such  lands. 

9.  It  is  further  understood  and  agreed  that  the  party 
of  the  second  part  will  conform  to  the  rules  and  regulations 
concerning  the  distribution  and  measurement  of  water  and 
the  construction,  operation,  and  maintenance  of  laterals 
now  or  hereafter  adopted  for  the  project. 

10.  It  is  further  expressly  understood  that  the  United 
States  shall  not  be  responsible  for  the  failure  to  supply 
under  this  contract,  caused  by  insufficient  supply  of  water 
in  the  Yakima  River  due  to  hostile  diversion  or  unusual 
drought,  nor  for  damage  caused  by  floods,  acts  of  hostility, 
or  unavoidable  accidents. 

11.  It  is  further  expressly  understood  that  no  Member  of 
or  Delegate  to  Congress,  officer,  agent,  or  employee  of  the 
Government  is  or  shall  be  admitted  to  any  share  or  part  of 
this  contract,  or  to  any  benefits  which  may  arise  therefrom, 

and  the  provisions  of  sections  3739,  3740,  3741,  and 
52  3742  of  the  Revised  Statutes  of  the  United  States,  re- 
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lating  to  contracts,  enter  into  and  form  a  part  of  this  agree¬ 
ment,  so  far  as  the  same  may  be  applicable. 

In  witness  whereof,  the  undersigned  have  hereunto  sub¬ 
scribed  their  names  in  duplicate  the  day  and  year  first  above 
written. 

Two  witnesses  to  each  signature: 

WALTER  N.  GRANGER, 

Irrigation  Mgr.,  Engineer  U.  S.  R.  S.  For  and  on  Behalf 
of  the  United  States  of  America ,  Party  of  the  First  Part. 

E.  M.  PHILEBAUM, 

P.  0.  Address,  Zillah,  Wn. 

KATHLEEN  CASTEEL, 

P.  0.  Address,  Zillah,  Wn. 

GEO.  ALLEN, 

JENNETTIE  ALLEN, 

Party  of  the  Second  Part. 


J.  W.  DAY, 

P.  0.  Address,  Zillah,  Wn. 

E.  M.  PHILEBAUM, 

P.  0.  Address,  Zillah,  Wn. 

Notarial  Acknowledgment 

State  of  Washington, 

County  of  Yakima,  ss : 

I,  the  undersigned,  a  notary  public  in  and  for  the  afore¬ 
said  State  and  county,  do  hereby  certify  that  on  this  28th 
day  of  December,  1907,  personally  appeared  before  me,  Geo. 
Allen  and  Jennettie  Allen,  his  wife,  to  me  known  to  be 
the  identical  individuals  described  in  and  who  executed  the 
within  instrument  and  acknowledged  that  thev  signed  the 
same  as  their  free  and  voluntary  act  and  deed,  for  the  use 
and  purposes  therein  mentioned. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

(Seal)  E.  M.  PHILEBAUM, 

Notary  Public  for  the  State  of  Washington , 

residing  at  Zillah. 

My  commission  expires  Oct.  15,  1911. 

Affidavit  of  Disinterestedness 

State  of . , 

County  of . ,  ss: 

I  do  solemnly  swear  (or  affirm)  that  the  copy  of  con¬ 
tract  hereto  annexed  is  an  exact  copy  of  a  contract  exe¬ 
cuted  by  me,  personally,  with . ;  that  I  made  the 

same  fairly  without  any  benefit  or  advantage  to  myself,  or 
allowing  any  such  benefit  or  advantage  corruptly 
53  to  the  said  . ,  or  any  other  person  or  per¬ 

sons;  and  that  the  papers  accompanying  include  all 
those  relating  to  the  said  contract,  as  required  by  the 
statute  in  such  case  made  and  provided. 


Engineer,  U.  S.  R.  S. 

Subscribed  and  sworn  to  before  me  at . this . 

day  of . ,  A.  D.  19. .. 

My  commission  expires  . 

[Official  Seal] 

Note: — This  affidavit  should  not  be  executed  on  an  orig¬ 
inal,  and  it  will  be  unnecessary  to  have  it  executed  on  more 
than  one  copy  of  the  contract. 


Note: 

Exhibit  “0”  attached  hereto  is  the  same  as  Exhibit  “D” 
in  the  Fox  case.  (Amended  bill  of  complaint) 

Exhibit  “D”  attached  hereto  is  the  same  as  Exhibit  “E” 
in  the  Fox  case.  (Amended  bill  of  complaint) 

Exhibit  “E”  attached  hereto  is  the  same  as  Exhibit  “F” 
in  the  Fox  case.  (Amended  bill  of  complaint) 
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Exhibit  “F” 

(Filed  June  4, 1935) 
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United  States  Department  of  the  Interior,  Bureau  of 

Reclamation 

Sunnysidc  Division,  Yakima  Project,  Washington — Notice 
of  Water  Duty  Determination 

Washington,  D.  C.,  May  5,  1932. 

Whereas,  pursuant  to  the  provisions  of  the  public  notice 
of  October  17,  1930,  reading  in  part  as  follows: 

“The  determination  ‘bv  the  authorized  agent  of  the 
United  States’  of  the  amount  of  water  required  ‘to  success¬ 
fully  irrigate’  the  lands  subject  to  the  above-quoted  clause 
referred  to  in  paragraph  C  will  be  made  during  the  year 
1931  and  deliveries  to  such  lands  in  1932  and  subsequent 
years  will  be  governed  by  such  determination  except  in 
years  of  unusual  drought  or  low  water,  when  it  will  be 

necessarv  to  limit  deliveries  to  a  somewhat  smaller  amount 
•> 

as  provided  for  in  said  contracts  applicable  to  such  lands,” 

the  lands  designated  under  paragraph  C  of  said  public 
notice  have  been  classified  and  a  determination  made  of  the 
quantity  of  water  required  to  successfully  irrigate  the  sev¬ 
eral  classes  of  lands  under  said  paragraph  C  of  said  public 
notice  by  the  undersigned  as  the  authorized  agent  of  the 
United  States  for  such  purposes,  as  provided  in  the  terms 
of  the  several  water-right  applications  and  contracts  gov¬ 
erning  the  use  of  water  upon  said  lands: 

Now,  therefore,  notice  is  hereby  given  of  such  classifica¬ 
tion  and  determination  as  follows: 

For  old  supplemental  lands  classified  in  the  W.  W.  John¬ 
ston  report  of  February  1932  as — 

Class  No.  1 — 3  acre-feet  per  acre. 

Class  No.  2 — 3  acre-feet  per  acre. 

Class  No.  3 — 3.5  acre-feet  per  acre. 

Class  No.  4 — 1  acre-feet  per  acre. 

Class  No.  5 — 5  acre-feet  per  acre, 
pursuant  to  the  said,  classification,  the  project  superinten¬ 
dent  is  authorized  to  send  to  the  owners  of  said  lands  notices 
in  the  following  form: 

“Pursuant  to  notice  issued  by  the  Secretary  of  the  In¬ 
terior  dated  May  5,  1932,  notice  is  given  that  the  tract  of 
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land  shown  by  the  water  users’  records  under  serial  no. 

. as  having  an  irrigable  area  of . acres  and  as 

in  the  ownership  name  of .  has  been  determined  to 

belong  in  class  no . and  that  except  in  years  of  un¬ 

usual  drought  or  low  water,  when  water  deliveries  to  said 
lands  may  be  limited  to  less  than  the  quantities  herein  desig¬ 
nated,  the  amount  indicated  for  that  class  will  constitute 
the  required  water  deliveries  to  said  land. 

“Notice  is  further  given  that  beginning  with  the  irriga¬ 
tion  season  of  1932,  and  until  further  notice,  water  deliver¬ 
ies  to  or  for  the  said  .  acres  under  said  serial  no. 

. in  excess  of  the  above-determined  quantity  per  acre, 

will  be  subject  to  water-rental  charges  at  rates  established 
in  public  notice  for  the  irrigation  season  of  1932  and  in  sub¬ 
sequent  public  notices.” 

(Sgd.)  JOS.  M.  DIXON, 

First  Assistant  Secretary  of  the  Interior. 

55  Amended  Bill  of  Complaint 

Filed  June  4,  1935 

In  the  Supreme  Court  of  the  District  of  Columbia 
Holding  an  Equity  Court 
Equity  No.  57,740 

Jacob  F.  Ottmuller,  Plaintiff, 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant. 

To  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  court : 

The  plaintiff,  by  leave  of  the  court  first  had  and  obtained, 
files  herein  his  amended  bill  of  complaint  and  respectfully 
represents : 

That  he  is  a  citizen  of  the  United  States  and  of  the  State 
of  Washington,  residing  near  Mabton,  in  Yakima  County, 
Washington,  and  that  his  post-office  address  is  Mabton, 
Washington,  and  that  he  brings  this  suit  in  his  own  right 
and  on  his  own  behalf  against  Harold  L.  Ickes,  a  citizen  of 
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Illinois,  residing  in  the  District  of  Columbia,  and  that  he 
complains  of  the  matters  and  things  hereinafter  set  forth. 

I 

That  the  defendant  is  now  and  has  been  since,  to  wit: 
March  5th,  1933,  the  duly  appointed,  qualified,  and  acting 
Secretary  of  the  Interior  of  the  United  States  and  as  such 
has  charge  of  the  administration  of  the  laws  of  the  United 
States  relating  to  irrigation  and  reclamation  projects,  con¬ 
structed  by  the  United  States  and  particularly  to  the  ad¬ 
ministration  of  the  act  of  Congress,  known  as  the  “Recla¬ 
mation  Act”,  being  the  act  of  June  17th,  1902  (32  Stat. 
388),  as  amended  and  supplemented  by  later  acts  of  Con¬ 
gress;  but  solely  under  and  subject  to  the  irrigation  and 
appropriation  laws  of  the  State  of  Washington,  and  that 
said  defendant  is  sued  in  his  official  capacity  as  such  Sec¬ 
retary  of  the  Interior  as  hereinafter  set  forth. 

II 

That  in  1906  the  then  Secretary  of  the  Interior  approved 
an  irrigation  and  reclamation  project  known  as  the  “Sunny- 
side  unit  of  the  Yakima  project”  and  on  behalf  of  the 
United  States  purchased  from  the  Washington  Irrigation 
Company  the  Sunnyside  Canal,  water  appropriations,  and 
irrigation  system  used  in  connection  therewith. 

56  III 

That  the  following  described  real  estate,  to  wit:  South¬ 
west  quarter  of  the  southeast  quarter  of  section  31,  town¬ 
ship  9  north,  range  23  E.,  W.  M.,  is  situated  within  said 
Sunnyside  unit  of  the  Yakima  project  and  also  within  the 
Sunnyside  Valley  Irrigation  District,  an  irrigation  district 
organized  and  existing  under  the  laws  of  the  State  of  Wash¬ 
ington,  and  within  Yakima  County,  Washington;  that  at 
the  time  of  the  purchase  of  said  canal,  water  appropria¬ 
tions,  and  irrigation  system  said  land  was  arid  and  un¬ 
productive  and  had  no  value  but  was  susceptible  to  irri- 
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gation  by  gravity  flow  from  said  irrigation  system;  that 
said  land  when  furnished  with  the  amount  of  water  neces¬ 
sary  to  beneficially  irrigate  said  land,  becomes  very  pro¬ 
ductive. 

IV 

That  shortly  after  the  purchase  by  the  Secretary  of  the 
Interior  for  the  United  States  of  said  canal,  water  appro¬ 
priations,  and  irrigation  system;  and,  at  the  time  of  the 
construction  of  said  project  was  contemplated  and  consid¬ 
ered  by  the  then  Secretary  of  the  Interior,  it  was  stated  and 
represented  by  the  then  Secretary  of  the  Interior,  his  rep¬ 
resentatives,  and  his  subordinates,  that  before  the  construc¬ 
tion  of  the  reservoirs  and  other  works  could  be  under¬ 
taken,  the  owners  of  the  land  herein  described  and  other 
land  susceptible  of  irrigation  by  gravity  flow  from  said  sys¬ 
tem,  should  cooperate  with  the  then  Secretary  of  the  In¬ 
terior  to  the  extent  of  incorporating  the  Sunnyside  Water 
Users  Association  and  placing  their  said  lands  in  said  proj¬ 
ect  and  agreeing  to  take  water  for  the  purpose  of  irrigat¬ 
ing  their  said  lands  from  said  project;  and  also  execute 
a  stock-subscription  contract  and  water-right  application 
for  the  purchase  of  water  for  said  land;  that  the  owners 
of  the  land  herein  described  and  other  owners  of  land  sus¬ 
ceptible  to  irrigation  by  gravity  flow  from  said  irrigation 
system  incorporated  the  Sunnyside  Water  Users  Associa¬ 
tion  under  the  laws  of  the  State  of  Washington ;  that  there¬ 
after  a  contract  was  entered  into  between  said  corporation 
and  the  United  States,  a  copy  of  which  is  hereto  attached, 
and  made  a  part  hereof,  marked  Exhibit  “A.” 

V 

That  James  Rudolph  Garfield  was  Secretary  of  the  In¬ 
terior  ;  and  as  Secretary  of  the  Interior  he  ascertained  the 
total  cost  of  purchasing  said  irrigation  system,  additional 
construction  cost  of  said  system,  and  construction  of  neces¬ 
sary  storage  reservoirs  of  sufficient  capacity  to  furnish 
said  land  and  all  other  land  in  such  unit  with  such  an  amount 
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of  water  as  was  necessary  to  beneficially  and  successfully 
irrigate  the  same ;  that  said  Secretary  of  the  Interior  ascer¬ 
tained  and  determined  that  the  total  cost  of  said  water  right 
for  said  land  would  be  $52.00  per  acre  and  that  said  sum 
would  be  sufficient  to  return  to  the  reclamation  fund  the 
total  cost  of  said  project;  that  said  Secretary  of  the  In¬ 
terior,  pursuant  to  the  terms  of  the  Reclamation  Act  de¬ 
termined  and  fixed  the  construction  charge  for  a  water 
right  for  said  land  at  $52.00  per  acre;  that  said  sec- 
57  retarv  issued  a  public  notice  and  order  fixing  the 
amount  of  construction  charge  to  be  paid  by  the 
owner  of  said  land  for  the  amount  of  water  necessary  to 
beneficially  and  successfully  irrigate  the  same  at  $52.00  per 
acre;  that  said  Secretary  of  the  Interior  issued  a  public 
notice  and  order,  fixing  the  cost  of  said  irrigation  system 
at  $52.00  per  acre  for  the  land  herein  described,  a  copy  of 
which  said  notice  and  order  is  hereto  attached,  made  a  part 
hereof,  and  marked  Exhibit  “B.” 

VI 

That  before  the  owner  of  the  land  herein  described  could 
procure  water  for  the  irrigation  of  said  land  from  the  irri¬ 
gation  system  as  aforesaid,  it  was  necessary  that  they  make, 
execute,  and  deliver  to  the  United  States,  water-right  ap¬ 
plications  for  water  to  be  used  in  the  irrigation  of  said 
land;  that  the  then  owners  of  the  land  herein  described 
executed  a  water-right  application,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  “C”,  and  made  a  part  hereof. 

VII 

That  the  successive  Secretaries  of  the  Interior  from  and 
after  the  time  of  the  issuing  of  said  public  notice  and  order 
as  herein  alleged,  their  representatives  and  subordinates 
who  were  charged  with  and  who  actually  administered  said 
project,  uniformly  and  at  all  times  construed  the  Reclama¬ 
tion  Act  and  contracts  herein  referred  to ;  that  the  owners 
of  the  land  herein  described  and  the  owners  of  all  other 
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lands  in  said  unit  had  purchased  a  sufficient  amount  of 
water  to  beneficially  and  successfully  irrigate  their  said 
land ;  and  that  the  amount  of  water  required  for  each  tract 
to  beneficially  irrigate  the  same  was  to  be  determined  by 
the  representatives  and  subordinates  of  the  Secretary  of 
the  Interior,  who  had  the  physical  charge  of  the  water  dis¬ 
tribution  from  a  factual  investigation  made  by  said  repre¬ 
sentatives  and  said  subordinates  by  going  upon  the  land 
from  time  to  time,  and  from  a  personal  examination  of  the 
same,  the  crops  growing  thereon,  and  the  water  require¬ 
ments  thereof.  That  pursuant  to  said  practical  construction 
made  by  the  representatives  and  subordinates  of  the  Secre¬ 
tary  of  the  Interior,  and  in  the  method  and  manner  afore¬ 
said,  it  was  determined  by  the  successive  Secretaries  of  the 
Interior,  their  representatives,  and  their  subordinates  that 
5.56  acre-feet  of  water  per  acre  per  annum  was  necessary 
to  beneficially  and  successfully  irrigate  said  land,  that  pur¬ 
suant  to  said  practical  construction  and  determination  the 
successive  Secretaries  of  the  Interior,  their  representatives, 
and  their  subordinates  have  for  a  period  of  more  than 
twenty  years,  delivered  to  said  land  the  amount  of  water 
necessary  to  beneficially  and  successfully  irrigate  the  same, 
which  water  has  at  all  times  been  beneficially  used  thereon 
for  irrigation  purposes. 

VIII 

That  the  statute  law  of  the  State  of  Washington,  Rem¬ 
ington’s  Revised  Statutes,  section  7391,  which  was  the  law 
of  the  State  of  Washington,  at  the  time  the  water  rights 
herein  described  were  acquired,  provides: 

58  “The  right  to  the  use  of  water  which  has  been  ap¬ 
plied  to  a  beneficial  use  in  the  State  shall  be  and  re¬ 
main  appurtenant  to  the  land  or  place  upon  which  the  same 
is  used.” 

The  decisions  of  the  Supreme  Court  of  the  State  of  Wash¬ 
ington  uniformly  hold  that  where  water  is  benefiicially  used 
upon  land  for  irrigation  purposes,  the  water  right  so  ob- 
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tained  shall  be  and  remain  appurtenant  to  the  land  where 
the  same  is  used;  that  under  and  by  virtue  of  said  statute 
law  and  said  decisions,  the  absolute  title  in  fee  simple  to 
5.56  acre-feet  of  water  per  acre  per  annum  became  and  is 
now  vested  in  the  plaintiff  and  under  the  laws  of  the  State 
of  Washington  is  real  estate. 

IX 

That  the  United  States  completed  the  construction  of  the 
irrigation  system  in  said  unit  and  constructed  reservoirs  of 
sufficient  capacity  to  beneficially  and  successfully  irrigate 
all  lands  within  said  unit ;  that  after  all  the  costs  of  the  con¬ 
struction  of  said  irrigation  system  and  the  construction  of 
reservoirs  of  sufficient  capacity  to  beneficially  and  success¬ 
fully  irrigate  said  land  had  been  ascertained,  and  after  the 
determination  had  been  made,  that  5.56  acre-feet  of  water 
per  acre  per  annum  was  necessary  to  beneficially  and  suc¬ 
cessfully  irrigate  said  land  had  been  ascertained,  and  after 
the  determination  had  been  made,  that  5.56  acre-feet  of 
water  per  acre  per  annum  was  necessary  to  beneficially  and 
successfully  irrigate  the  land  herein  described,  and  after 
said  water  had  been  delivered  for  several  years,  Congress 
passed  an  act  providing  that  no  increase  of  construction 
charges  could  be  made  after  the  same  has  been  fixed  by 
public  notice  and  order  except  by  agreement  between  the 
Secretary  of  the  Interior  and  a  majority  of  the  water-right 
applicants;  that  on  September  24th,  1914,  the  then  Secre¬ 
tary  of  the  Interior  Franklin  K.  Lane,  issued  a  second  pub¬ 
lic  notice  and  order  expressly  providing  that  there  would 
be  no  increase  in  the  construction  charges  against  the  land 
herein  described,  a  copy  of  said  public  notice  is  hereto  at¬ 
tached,  made  a  part  hereof,  and  marked  Exhibit  “D.” 

X 

The  plaintiff  and  his  predecessors  in  title  have  fully  and 
in  every  particular  complied  with  the  terms  of  the  Reclama¬ 
tion  Act  and  all  contracts  in  connection  with  said  water 
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right  and  have  fully  paid  to  the  United  States  the  sum  of 
$52.00  per  acre  in  full  payment  of  the  cost  of  said  water 
right  for  said  land  and  have  also  paid  all  operation  and 
maintenance  charges  assessed  against  the  same.  On  the 
28th  day  of  February  1934,  the  United  States  conveyed  said 
water  right  to  this  plaintiff;  that  the  plaintiff  is  now  the 
owner  and  holder  of  the  fee  simple  title  to  said  water  right, 
sufficient  to  beneficially  and  successfully  irrigate  said  land, 
to  wit:  5.56  acre-feet  of  water  per  acre  per  annum;  that 
said  water  right  is  appurtenant  to  the  land  herein  described 
and  the  absolute  fee-simple  title  to  said  land  and  water  right 
is  now  vested  in  the  plaintiff. 

59  XI 

That  on  or  about  the  year  1930,  Elwood  Mead,  Commis¬ 
sioner  of  Reclamation  of  the  United  States,  wished  to  con¬ 
struct  the  Cle  Elum  Reservoir  at  a  cost  of  $3,500,000.00  to 
store  water  for  the  purpose  of  irrigating  lands  in  the  Kit¬ 
titas  Reclamation  District,  the  canal  and  distribution  sys¬ 
tem  in  said  district  being  in  the  process  of  construction  at 
that  time,  and  also  for  the  purpose  of  furnishing  water  to 
irrigate  lands  in  the  Roza  and  Kennewick  divisions  of  the 
Yakima  project,  the  construction  of  which  were  contem¬ 
plated  at  that  time;  that  said  Mead  ascertained  the  total 
cost  of  said  reservoir  was  $1,000,000.00  more  than  the 
amount  that  would  be  returned  to  the  reclamation  fund 
from  said  divisions;  that  it  was  necessary  to  obtain  said 
sum  from  some  source  before  construction  of  the  Cle  Elum 
Reservoir  could  be  commenced ;  that  said  Mead  was  desirous 
of  constructing  said  reservoir  and  knew  of  no  other  source 
from  which  to  obtain  said  sum  except  from  the  Sunnyside 
unit  of  the  Yakima  project;  that  said  Mead,  without  con¬ 
sulting  this  plaintiff  or  other  water  users  in  said  unit  and 
said  district,  charged  the  sum  of  $1,000,000.00  to  said  unit 
and  district,  and  furnished  the  Secretary  of  the  Interior 
information  that  provision  had  been  made  for  the  payment 
by  said  unit  of  said  sum. 
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XII 

Thereafter,  B.  E.  Stoutemyer,  district  counsel,  and  other 
officials  of  the  Bureau  of  Reclamation  of  the  United  States 
attempted  to  persuade  the  water  right  applicants  and  water 
users  in  the  Sunnyside  unit  and  in  the  Sunny  side  Valley 
Irrigation  District  to  authorize  the  officials  of  the  district 
to  execute  a  contract  with  the  United  States  to  pay  $1,000,- 
000.00  additional  construction  charge  and  obligate  the  plain¬ 
tiff’s  land  and  all  other  lands  in  said  district  to  the  last 
faithful  acre  to  pay  said  sum  of  $1,000,000.00  additional 
construction  charges ;  that  this  plaintiff  and  no  other  water 
right  applicants  or  water  users  in  said  unit  or  said  district 
ever  agreed  to  said  increase  of  construction  charges  and 
never  agreed  to  pay  the  same ;  that  the  amount  so  attempted 
to  be  charged  against  the  plaintiff  and  other  water  right  ap¬ 
plicants  and  water  users  in  said  district  was  equivalent 
to  35  per  cent  of  the  original  cost  of  the  water  right  to  the 
plaintiffs  and  35  per  cent  of  the  original  cost  to  all  other 
water  right  applicants  and  water  users  in  said  district. 

XIII 

That  on  or  about  the  11th  day  of  December  1930,  Ray 
Lyman  Wilbur,  the  then  Secretary  of  the  Interior  certified 
to  the  President  of  the  United  States  that  provision  had 
been  made  for  the  repayment  to  the  reclamation  fund  of 
the  total  cost  of  the  Cle  Elum  Reservoir  and  that  $1,000,- 
000.00  of  the  cost  of  construction  of  said  reservoir  was  to 
be  obtained  by  rentals  from  the  Sunnyside  division  of  the 
Yakima  project.  A  copy  of  this  certificate  is  hereto  at¬ 
tached  and  made  a  part  hereof,  marked  Exhibit  “D.” 

60  XIV 

That  thereafter  said  Elwood  Mead  and  B.  E.  Stoutemyer 
agreed  with  Ray  Lyman  Wilbur,  the  then  Secretary  of  the 
Interior,  to  force  and  coerce  this  plaintiff  and  other  -water- 
right  applicants  and  water  users  in  said  unit  and  said  dis¬ 
trict  to  authorize  said  district  to  enter  into  contract  to  pay 
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the  additional  sum  of  $1,000,000.00  construction  charge, 
or  to  force  and  coerce  the  plaintiff  and  other  water-right  ap¬ 
plicants  in  said  unit  and  said  district  to  sign  a  water  rental 
application  or  be  deprived  of  a  portion  of  the  water  owned 
by  them,  and  in  pursuance  of  said  agreement  said  Mead, 
Stoutemyer,  and  Wilbur  caused  the  Assistant  Secretary  of 
Interior  to  issue  a  public  notice  and  order,  a  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  marked  Exhibit 
“F”,  and  also  a  public  notice  and  order,  a  copy  of  which  is 
hereto  attached,  made  a  part  hereof,  and  marked  Exhibit 
“G.” 

XV 

That  in  pursuance  of  said  agreement  and  said  public 
notices  and  orders,  copies  of  which  are  marked  Exhibits 
“F”  and  “G”,  respectively,  said  Mead,  Stoutemyer,  and 
Wilbur  notified  this  plaintiff  and  other  public-notice  water- 
right  applicants  and  water  users  in  the  Sunnyside  unit  and 
in  said  district  that  the  plaintiff  and  all  other  public-notice 
water-right  applicants  in  said  unit  would  be  deprived  of  all 
water  in  excess  of  three  acre-feet  per  acre  per  annum,  un¬ 
less  the  said  plaintiff  and  said  water-right  applicants  signed 
a  water-rental  application  in  the  words  and  figures  follow¬ 
ing,  to  wit: 

“Water  Rental  Application 

The  undersigned  applicant  requests  excess  water  under 
public  notice  issued  by  the  Secretary  February  19,  1932, 
and  agrees  to  pay  applicable  charges,  with  6  per  cent  in¬ 
terest  from  December  1, 1932,  until  paid.  He  further  agrees 
that  water  may  be  withheld  from  his  land  after  1932  until 
such  charges  are  paid.  It  is  understood  that  advance  pay¬ 
ment  for  excess  water  will  be  required  in  1933  if  the  1932 
rental  charge  remains  unpaid  at  that  time. 

“Witness:  - , 

-  Water  user.” 

The  plaintiff  and  all  other  water-right  applicants  refused 
to  sign  said  water-rental  application.  In  the  event  said 


80 


public  notices  and  orders  are  enforced  plaintiff  will  be  de¬ 
prived  of  40  per  cent  of  the  water,  the  absolute  title  to 
which  is  vested  in  him. 

XVI 

That  said  Stoutemyer,  Mead,  and  Wilbur  agreed  with  the 
representatives  of  other  divisions  of  the  Yakima  project 
which  were  under  construction  and  to  be  constructed;  that 
said  Stoutemyer,  Mead,  and  Wilbur  would  attempt  by  means 
of  said  water-rental  applications  to  force  and  coerce  the 
water-right  applicants  and  users  including  the  plaintiff  to 
authorize  the  officials  of  the  Sunny  side  Valley  Irrigation 
District  to  execute  a  contract  and  pay  to  the  United 
61  States  the  additional  sum  of  $1,000,000.00  construc¬ 
tion  charges,  the  same  being  a  portion  of  cost  of  con¬ 
structing  the  Cle  Elum  Reservoir  and  which  was  con¬ 
structed  for  said  new  divisions,  and/or  to  collect  from  the 
plaintiff  and  other  water-right  applicants  and  water  users 
in  said  unit  by  the  subterfuge  of  the  water-rental  applica¬ 
tion  said  sum  of  $1,000,000.00  and  that  in  the  event  said  par¬ 
ties  were  unable  to  either  force  or  coerce  the  execution  of 
such  a  contract  between  said  district  and  the  United  States 
and/or  were  unable  to  collect  said  sum  of  $1,000,000.00  by 
means  of  depriving  the  plaintiff  and  other  water  users  of 
a  portion  of  the  water  owned  by  them,  and/or  compelling 
the  plaintiff  and  said  water-right  applicants  to  sign  said 
water-rental  applications  and  collect  said  sum;  and  in  the 
event,  said  parties  were  unable  by  either  of  said  methods 
to  obtain  the  payment  of  the  sum  of  $1,000,000.00,  said  new 
divisions  for  whose  benefit  said  Cle  Elum  Reservoir  was 
constructed  would  pay  the  same. 

XVH 

That  three  acre-feet  of  water  per  acre  is  not  now,  never 
has  been,  and  will  not,  in  the  future,  be  sufficient  to  bene¬ 
ficially  irrigate  the  land  belonging  to  the  plaintiff  herein; 
that  a  maximum  of  three  acre-feet  of  water  per  acre  fur¬ 
nished  to  the  land  of  the  plaintiff  would  enable  him  to  bene- 
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ficially  irrigate  about  one-half  of  said  land,  leaving  the 
other  half  thereof  barren  and  nonproductive,  thereby  forc¬ 
ing  one-half  of  the  land  belonging  to  the  plaintiff  to  bear 
construction,  maintenance  charges,  taxes,  and  assessments 
on  the  whole  tract  of  land.  If  plaintiff  attempted  to  spread 
a  maximum  of  three  acre-feet  per  acre  over  the  whole  tract 
of  land  belonging  to  him,  he  would  not  have  sufficient  water 
to  grow  any  profitable  crop  and  his  land  would  be  com¬ 
pletely  destroyed  for  farming  purposes,  causing  him  to  suf¬ 
fer  irreparable  loss  and  damage  and  which  could  not  be 
compensated  for  in  an  action  at  law  and  plaintiff  has  no 
adequate  or  complete  remedy  at  law  and  effective  relief  can 
only  be  administered  in  a  court  of  equity. 

xvin 

That  at  all  times  and  on  all  other  Federal  reclamation 
projects  and  on  the  Sunnyside  unit  of  the  Yakima  project 
prior  to  October  17th,  1930,  which  were  constructed  under 
the  Reclamation  Act  of  1902,  the  successive  Secretaries  of 
Interior,  their  subordinates,  and  their  representatives 
charged  with  the  administration  of  said  project  have  con¬ 
sistently  and  uniformly  construed  the  Reclamation  Act, 
contracts  similar  to  exhibit  “A”,  and  water-right  applica¬ 
tions  similar  to  exhibit  B  to  mean  that  the  water-right  ap¬ 
plicant  and  water  user  had  purchased,  had  a  vested  inter¬ 
est  prior  to  full  payment,  and  was  the  owner  of  the  absolute 
title  in  fee  simple  after  full  payment  of  the  purchase  price 
for  a  water  right  of  a  sufficient  amount  of  water  to  bene¬ 
ficially  and  successfully  irrigate  each  tract  of  land  in  said 
project  and  that  the  determination  as  to  the  amount  re¬ 
quired  to  beneficially  and  successfully  irrigate  each  tract 
was  to  be  made  by  the  representatives  and  subordinates  of 
the  successive  Secretaries  of  the  Interior  who  were  charged 
with  the  distribution  and  that  the  same  was  to  be 
62  made  by  said  representatives,  and  subordinates  upon 
factual  investigation  obtained  by  personal  examina¬ 
tion  of  the  land  and  crops  growing  thereon  and  water  re- 
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quirements  thereof;  and  in  all  cases  the  yardstick  used  in 
determining  the  amount  of  water  to  which  the  water  appli¬ 
cant  either  had  a  vested  interest  in  or  owned  was  beneficial 
use.  That  in  the  administration  of  the  Reclamation  Act 
under  contracts  similar  to  the  contract  herein  referred  to, 
no  Scretary  of  the  Interior  has  arbitrarily  fixed  the  amount 
of  water  at  a  certain  number  of  feet,  nor  taken  the  question 
of  the  determination  of  the  amount  of  water  out  of  the 
hands  of  his  representatives  and  subordinates  charged  with 
the  physical  distribution  of  the  water,  nor  fixed  the  maxi¬ 
mum  amount  of  water  for  each  acre  in  the  project,  regard¬ 
less  of  the  water  requirements,  nor  required  the  execution 
of  a  water-rental  application  as  a  condition  precedent  to 
the  use  and  enjoyment  by  the  water  user  of  a  sufficient 
amount  of  water  to  beneficially  irrigate  his  land,  except  as 
herein  alleged  in  the  Sunnyside  unit. 

XIX 

That  since  the  promulgation  of  said  order  and  notice  of 
October  17th,  1930,  and  the  public  notice  order  of  February 
19th,  1932,  and  since  the  promulgation  of  order  requiring 
a  water-rental  application  as  a  condition  precedent  to  the 
use  and  enjoyment  of  more  than  three  acre-feet  of  water  per 
acre  per  annum,  it  has  been  definitely  ascertained  by  the 
defendant  that  the  Cle  Elum  Reservoir,  actually  cost  $1,003,- 
000.00  less  than  the  estimated  cost  at  the  time  said  Mead 
charged  the  sum  of  $1,000,000.00  to  the  Sunnyside  unit  as 
herein  alleged ;  that  since  that  time  the  Kittitas  reclamation 
district  has  entered  into  contract  to  purchase  from  the 
United  States  additional  water  at  a  total  contract  price  of 
$2,418,000.00  and  the  Yakima-Benton  Irrigation  District, 
Roza  unit  has  authorized  a  contract  to  be  entered  into  at  an 
additional  cost  over  and  above  what  was  taken  into  consid¬ 
eration  at  the  time  of  the  certificate  by  the  Secretary  of 
the  Interior  to  the  President  as  set  forth  in  plaintiff’s  ex¬ 
hibit  “H’\  That  on  account  of  said  facts,  there  is  no  neces¬ 
sity  for  enforcing  said  orders  and  in  the  event  the  same 
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are  enforced  and  the  Snnnyside  Valley  Irrigation  District 
or  the  plaintiff  and  other  water  users  therein  pay  said  sum 
of  $1,000,000.00,  the  United  States  will  actually  receive  more 
than  $1,000,000.00  over  the  entire  cost  of  the  construction  of 
said  reservoir. 

XX 

That  the  public  notices,  copies  of  which  are  hereto  at¬ 
tached,  marked  Exhibit  “E”  and  “F”  issued  by  Ray  Ly¬ 
man  Wilbur  as  Secretary  of  the  Interior  on  October  17th, 
1930,  and  February  19th,  1932,  respectively,  requiring  the 
execution  by  the  water  user  of  a  water-rental  application  as 
a  condition  precedent  to  the  enjoyment  and  use  by  the  plain¬ 
tiff  of  any  water  in  excess  of  three  acre-feet,  were  not  made 
and  issued  in  good  faith  or  by  the  exercise  of  an  honest  judg¬ 
ment  for  the  reasons  herein  alleged  and  set  forth,  but  were 
arbitrarily  and  capriciously  made  and  the  defendant 
63  is  arbitrarily  and  capriciously  enforcing  the  same  for 
the  express  purpose  of  coercing  and  forcing  this 
plaintiff  and  other  water-right  applicants  and  water  users 
in  said  unit  and  in  said  district  to  authorize  said  district  to 
enter  into  contract  to  pay  the  United  States  the  sum  of  $1,- 
000,000.00  construction  charge,  a  part  of  the  cost  of  con¬ 
structing  the  Cle  Elum  Reservoir,  and  obligating  the  last 
faithful  acre  of  land  in  said  district  and  the  plaintiff’s  land 
to  pay  said  sum  and/or  to  force  and  coerce  the  plaintiff 
and  other  water-right  applicants  and  water  users  in  said 
unit  and  district  to  execute  water-rental  applications  so  that 
this  plaintiff  and  said  water-right  applicants  and  water 
users  will  be  required  to  pay  to  the  United  States  said  sum 
of  $1,000,000.00. 

XXI 

That  for  the  reasons  herein  alleged  and  set  forth  said 
public  notice  and  order  of  October  17th,  1930,  and  said 
public  notice  and  order  of  February  19th,  1932,  copies  of 
which  are  hereto  attached  marked  Exhibit  “F”  and  “G” 
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and  all  orders  and  notices  requiring  the  execu¬ 
tion  of  a  water-rental  application  as  a  condition  precedent 
to  use  and  enjoyment  of  more  than  three  acre-feet  per  acre 
per  annum  are  null  and  void  and  of  no  effect  whatsoever  for 
the  reason  that  the  same  are  in  excess  of  the  power  and 
authority  vested  in  the  Secretary  of  the  Interior  and  the  en¬ 
forcement  of  said  public  notice  and  orders  are  in  excess 
of  the  authority  vested  in  the  defendant;  that  if  said  de¬ 
fendant  enforces  said  public  notice  and  orders  the  plaintiff 
will  be  deprived  of  the  use  of  about  40%  of  the  wTater  right, 
the  absolute  title  to  which  is  vested  in  plaintiff  pursuant  to 
the  terms  of  the  Reclamation  Act,  contracts,  and  laws  of  the 
State  of  Washington,  without  any  hearing,  and  in  positive 
violation  of  the  Constitution  and  laws  of  the  United  States 
and  also  in  positive  violation  of  the  constitution  and  laws 
of  the  State  of  Washington. 

xxn 

Defendants  predecessor  in  office  commenced  the  enforce¬ 
ment  of  said  orders  on  June  1st  1932,  and  the  defendant 
started  the  enforcement  of  said  public  notice  and  order  of 
October  17th  and  February  19th,  1932,  and  the  orders  re¬ 
quiring  a  water-rental  application  to  be  signed  as  a  condi¬ 
tion  precedent  to  the  use  and  enjoyment  by  the  plaintiff  in 
excess  of  three  acre-feet,  during  the  irrigation  season  of 
1934,  and  the  plaintiff  is  advised  and  believes  and  there¬ 
fore  alleges  that  said  defendant  unless  he  is  restrained  by 
an  order  of  this  court  will  enforce  said  orders  and  public 
notices  during  the  present  irrigation  season,  that  said  defen¬ 
dant  has  refused  to  give  any  heed  to  a  joint  memorial  of 
the  State  Legislature  of  the  State  of  Washington  in  con¬ 
nection  with  said  public  notices  and  orders  and  has  also 
refused  plaintiff  and  other  water-right  applicants  and  water 
users  a  right  to  be  heard  and  said  defendant  has  wholly  re¬ 
fused  to  consider  plaintiff’s  ownership  of  said  water  right 
and  takes  the  position  that  there  is  nothing  that  the  plain- 
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tiff  can  do  and  that  said  defendant  can  arbitrarily  and  ca¬ 
priciously  enforce  said  public  notices  and  orders  and  thus 
compel  submission  of  said  water-right  applicants  and 
64  the  other  water  users  in  said  unit  and  district  and  col¬ 
lect  the  sum  of  $1,000,000  to  pay  a  part  of  the  cost  of 
the  construction  of  the  Cle  Elum  Reservoir;  that  there  is 
no  other  forum  or  court  that  has  jurisdiction  to  give  this 
plaintiff  any  relief  against  the  unlawful  acts  of  said  defen¬ 
dants,  and  if  defendant  is  permitted  to  enforce  said  notices 
and  orders,  the  plaintiff’s  farm  will  be  destroyed  for  farm¬ 
ing  purposes  and  the  plaintiff  will  be  driven  therefrom  and 
will  lose  the  savings  of  an  entire  lifetime. 

Wherefore,  the  plaintiff  prays: 

1.  That  the  defendant,  Harold  L.  Ickes,  Secretary  of  the 
Interior  be  required  to  appear  and  make  answer  to  the  fore¬ 
going  amended  bill  of  complaint,  but  not  under  oath,  answer 
under  oath  being  hereby  expressly  waived. 

2.  That  upon  the  filing  of  this  amended  bill  or  at  such  time 
thereafter  as  shall  be  fixed  by  the  court,  an  order  be  issued 
herein  pendente  lite  requiring  the  defendant  as  Secretary 
of  the  Interior,  to  suspend  the  enforcement  of  the  public  no¬ 
tice  and  order  a  copy  of  which  is  hereto  attached  marked 
“Exhibit  F”,  and  to  suspend  the  enforcement  of  the  public 
notice  and  order,  a  copy  of  which  is  hereto  attached,  marked 
“Exhibit  G”,  promulgated  by  his  predecessor  Ray  Lyman 
Wilbur,  and  also  all  notices  and  orders  requiring  the  execu¬ 
tion  of  a  water-rental  application  as  a  condition  precedent 
to  enjoying  the  use  of  more  than  three  acre-feet  of  water 
per  acre  per  annum,  and  restoring  to  the  plaintiff  his  rights 
and  privileges  that  he  enjoyed  prior  to  the  promulgation 
of  said  notices  and  orders,  and  that  upon  the  hearing  of  this 
action  an  order  be  entered  requiring  the  defendant  as  Secre¬ 
tary  of  the  Interior  to  vacate,  set  aside,  and  hold  for  naught 
the  said  notices  and  orders  herein  referred  to  and  that  the 
plaintiff  be  restored  to  the  rights  and  privileges  which  he 
enjoyed  prior  to  the  promulgation  of  said  notices  and 
orders. 
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3.  For  such  other  and  further  relief  as  shall  be  just  and 
equitable  in  the  premises. 

STEPHEN  E.  CHAFFEE, 
Attorney  for  the  Plaintiff. 

PRESTON  B.  KAVANAGH, 
PRESTON  C.  KING,  JR., 
Attorneys  for  Plaintiff. 

State  of  Washington, 

County  of  Yakima,  ss: 

Jacob  F.  Ottmuller,  being  first  duly  sworn  on  oath  de¬ 
poses  and  says :  I  am  the  plaintiff  in  the  above-entitled  ac¬ 
tion;  that  I  have  read  the  foregoing  amended  bill  of  com¬ 
plaint,  know  the  contents  thereof,  and  that  the  same  is  true 
as  I  verily  believe. 

JACOB  F.  OTTMULLER. 

Subscribed  and  sworn  to  before  me  this  13th  day  of  April, 
1935. 


STEPHEN  E.  CHAFFEE, 

(Seal)  Notary  Public  in  and  for  State 

of  Washington,  residing  at 
Sunnyside. 

Note: 

65  Exhibit  “A”  attached  hereto  is  the  same  as  Ex¬ 
hibit  “A”  in  the  Fox  case.  (Amended  bill  of  com¬ 
plaint) 

Exhibit  “B”  attached  hereto  is  the  same  as  Exhibit 
“B”  in  the  Fox  case.  (Amended  bill  of  complaint) 
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66  Exhibit  ltC” 

Filed  June  4  1935 
4-020 

Department  of  the  Interior 
Water-Right  Application 

Act  June  17,  1902  (32  Stat.  388) 

Yakima-Sunnyside,  project. 

U.  S.  Land  office,  North  Yakima,  Washington.  Serial 
No.  04168.  Lands  in  private  ownership. 

February  28, 1912. 

Agnes  E.  Phillips  &  T.  S.  Phillips,  her  husband,  herein¬ 
after  called  the  applicant,  hereby  applied  for  a  water  right 
under  the  -  unit,  Yakima-Sunnyside  project,  sub¬ 

ject  to  the  provisions  of  the  act  of  Congress  approved 
June  17,  1902  (32  Stat.  388),  known  as  the  “Reclamation 
Act”  and  the  rules  and  regulations  established  thereunder, 
the  water  supplied  in  pursuance  thereof  to  be  used  for  the 
irrigation  of,  and  to  be  appurtenant  to,  forty  (40)  acres  of 
irrigable  land,  as  shown  on  plats  approved  by  the  Secre¬ 
tary  of  the  Interior,  within  the  area  described  as  follows: 
The  southwest  quarter  of  the  southeast  quarter  (SW1^ 
SE}4)  being  lots  1  to  18,  block  1,  East  Park  Addition  to 
Mabton,  section  31,  township  9,  range  23  E.,  W.  meridian, 
an  area  of  forty  (40)  acres. 

The  quantity  of  water  to  be  furnished  hereunder  shall  be 
3  acre-feet  of  water  per  annum  per  acre  of  irrigable  land, 
as  aforesaid,  measured  at  the  land;  or  so  much  thereof  as 
shall  constitute  the  proportionate  share  per  acre  from  the 
water  supply  actually  available  for  the  lands  under  said 
project;  provided,  that  the  supply  furnished  shall  be 
limited  to  the  amount  of  water  beneficially  used  on  said 
irrigable  land;  provided,  however,  that  if  measuring  de¬ 
vices  are  not  installed  at  the  land,  an  increase  deemed  rea¬ 
sonable  by  the  Reclamation  Service  official  in  charge  of 
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the  project  shall  be  made  for  losses  of  water  after  passing 
the  point  of  measurement. 

The  applicant  hereby  agrees  on  behalf  of  himself,  his 
heirs,  administrators,  and  assigns  to  pay  for  said  water 
right  the  estimated  cost  of  construction  as  fixed  by  the 
Secretary*  of  the  Interior,  namely,  the  sum  of  $52.00  per 
acre  for  forty  acres  of  irrigable  land,  in  not  more  than 
ten  (10)  annual  installments,  and  to  pay  promptly  when 
due  the  annual  installments  and  the  operation  and  main¬ 
tenance  charges  duly  assessed  against  said  land  on  ac¬ 
count  of  said  water  right,  each  and  all  of  which  install¬ 
ments  and  operation  and  maintenance  charges  are  hereby 
made  and  shall  be  a  lien  against  the  above-described  prem¬ 
ises,  such  liens  attaching  immediately  upon  the  execution 
here  of  and  being  enforcible  as  to  each  and  every  install- 
merits,  or  charge,  or  portion  thereof  at  such  time  as  the 
same  shall  become  due  in  pursuance  of  public  notice  is¬ 
sued  by  the  Secretary  of  the  Interior. 

It  is  further  agreed  and  provided  that  such  lien  or  liens 
shall  have  the  full  force  and  effect  of  a  mortgage  or  deed 
of  trust  and  vest  in  the  United  States  all  the  rights  and 
powers  which  might  be  exercised  and  all  benefits  which 
might  be  claimed  by  the  mortgagee  in  a  real-estate  mort¬ 
gage  given  to  secure  payment  of  a  loan  or  debt,  including 
the  right  of  foreclosure  by  or  on  behalf  of  the  United 
States  in  any  court  of  competent  jurisdiction  and  the  ap¬ 
plicant  grants  to  the  United  States  or  its  transferee  all 
the  rights,  powers,  and  authority  in  and  over  the  above- 
described  premises  which  might  be  exercised  by  the  trus¬ 
tee  named  in  a  deed  or  trust  given  to  secure  the  payment  of 
a  loan  or  debt. 

The  applicant  further  agrees  and  binds  himself,  his  heirs, 
administrators,  and  assigns  to  pay  all  taxes  and  other  liens 
and  encumbrances  which  are  now  or  may  hereafter  (during 
the  life  of*the  lien  herein  given  to  the  United  States)  become 
a  superior  lien  or  encumbrance  to  that  of  the  United  States, 
and  if  the  applicant,  his  administrators,  executors,  heirs,  or 
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assigns  fail  to  pay  any  such  tax,  lien,  or  encumbrance  when 
due,  the  United  States  may  pay  the  same  and  add  the 
amount  thereof  to  the  lien  held  by  the  United  States  under 
this  agreement  and  recover  the  same- 
67  It  is  further  agreed  that  upon  failure  of  the  ap¬ 
plicant  to  comply  with  the  terms  of  said  Reclamation 
Act  and  the  regulations  thereunder,  this  application  shall 
be  subject  to  cancellation  by  the  Secretary  of  the  Interior, 
with  the  forfeiture  of  all  rights  acquired  thereunder  and 
of  all  payments  made  thereon. 

This  application  must  bear  the  certificate,  as  hereto  at¬ 
tached,  of  the  water  users’  association  under  this  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  building 
and  operation  and  maintenance  charges,  may  be  enforced, 
at  the  option  of  the  United  States,  either  directly  by  the 
United  States  or  through  the  medium  of  the  water  users’ 
association. 

If  the  Secretary  of  the  Interior  has  made  no  contract  with 
a  water  users’  association  under  this  project,  the  applicant 
agrees  to  file,  upon  his  direction,  evidence  of  membership 
in  the  water  users’  association  organized  under  the  said 
project ;  in  default  of  which  this  application  shall  be  subject 
to  cancellation  by  the  Secretary  of  the  Interior,  with  the 
forfeiture  of  all  rights  acquired  thereunder  and  of  all  pay¬ 
ments  made  thereon. 

And,  being  duly  sworn,  the  applicant  further  deposes  and 
says  that  the  post-office  address  of  the  undersigned  is  Mab- 
ton,  Washington;  that  the  undersigned  is  a  bona  fide  resi¬ 
dent  upon  said  land  (or  an  occupant  thereof,  residing  in  the 
neighborhood,  namely,  upon  section  31,  township  9,  range 

23  E.,  W.  meridian,  a  distance  in  a  direct  line  of . 

miles  therefrom) ;  that  the  undersigned  holds  the  following 
interest  in  the  said  tract:  Deed  as  duly  shown  upon  the 
records  of  Yakima  County,  Washington;  that  no  other  ap¬ 
plication,  now  uncanceled,  has  been  made  for  a  water  right 
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under  said  act  of  Congress,  appurtenant  to  land  now  owned 
or  claimed  by  the  undersigned,  except  as  follows:  Appli¬ 
cation  no . , . project, . ,  of . for 

. ,  section . ,  township . ,  range . , 

. meridian,  an  area  of . acres  and  containing 

. acres  or  irrigable  land,  as  determined  by  the  Sec¬ 
retary  of  the  Interior;  and  that  the  present  application  is 
made  in  behalf  of  the  undersigned  and  not  at  the  instance 
or  for  the  benefit  of  any  other  person  on  any  association  or 
corporation,  either  directly  or  indirectly.  No  Member  of 
or  Delegate  to  Congress,  or  resident  commissioners,  after 
his  election  or  appointment  or  either  before  or  after  he 
has  qualified  and  during  his  continuance  in  office,  and  no 
officer,  agent,  or  employee  of  the  Government  shall  be  ad¬ 
mitted  to  any  share  or  part  of  this  contract  or  agreement, 
or  to  any  benefit  to  arise  thereupon.  Nothing  however, 
herein  contained  shall  be  construed  to  extend  to  any  incor¬ 
porated  company,  where  such  contract  or  agreement  is  made 
for  the  general  benefit  of  such  incorporation  or  company, 
as  provided  in  section  116  of  the  act  of  Congress  approved 
March  4,  1909  (35  Stat.  1109). 

It  is  further  understood  and  agreed  that  if  the  interest 
of  the  applicant  in  said  land  shall  cease  and  said  interest 
shall  be  held  by  a  party  who  is  not  qualified  to  apply  for 
or  hold  a  water  right  under  the  provisions  of  the  Reclama¬ 
tion  Act,  this  application  shall  be  subject  to  cancellation 
bv  the  Secretarv  of  the  Interior,  with  the  forfeiture  of  all 
rights  acquired  thereunder  and  of  all  payments  made 
thereon. 

68  It  is  further  understood  and  agreed  that  the  evi¬ 
dence  or  ownership  of  this  water  right  shall  not  be 
issued  by  the  United  States  unless  fee-simple  title  to  said 
land  is  vested  in  the  applicant,  or  in  a  qualified  assignee 
thereof,  whose  aggregate  water  rights  under  the  said  Rec¬ 
lamation  Act  shall  not  exceed  one  hundred  and  sixty  acres, 
or  the  maximum  limit  of  area  fixed  by  the  Secretary  of  the 
Interior,  at  the  time  when  final  payment  hereon  is  due,  in 
default  of  which  this  application  shall  be  subject  to  can- 
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cellation  by  the  Secretary  of  the  Interior,  with  the  forfeiture 
of  all  rights  thereunder  and  of  all  moneys  paid  thereon. 

(Sgd.)  AGNES  E.  PHILLIPS, 

(Sgd.)  T.  S.  PHILLIPS, 

Applicant. 

ACKNOWLEDGMENT 

State  of  Washington, 

County  of - : 

I,  G.  W.  Paswater,  a  notary  public  in  and  for  the  State 
aforesaid,  do  hereby  certify  that  on  this  15  day  of  April, 
1912,  personally  appeared  before  me  Agnes  E.  Phillips  & 
T.  S.  Phillips,  her  husband,  to  me  known  to  be  the  individ¬ 
uals  described  in  and  who  executed  the  within  and  foregoing 
instrument  and  acknowledged  that  they  signed  and  sealed 
the  instrument  of  writing  as  their  free  and  voluntary  act 
and  deed  for  the  uses  and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  affixed 
my  official  seal  the  day  and  year  in  this  certificate  first  above 
written. 

(Seal)  (Sgd.)  G.  W.  PASWATER, 

Notary  Public  in  and  for  State 
aforesaid,  residing  at  Mabton. 

My  commission  expires  Dec.  28, 1913. 

The  above  application  must  be  signed  and  sealed  in  du¬ 
plicate,  acknowledged  before  a  duly  authorized  officer  in  the 
manner  provided  by  local  law,  and  duly  recorded  in  the 
records  of  the  county  in  which  the  lands  are  situated. 

Filed  in  the  United  States  land  office  at  North  Yakima, 
Washington,  and  accepted  May  18,  1912,  on  behalf  of  the 
United  States. 

(Sgd.)  HARRY  Y.  SAINT, 

Register . 

If  the  Secretary  of  the  Interior  has  entered  into  a  con¬ 
tract  with  a  water  users’  association  under  the  project,  the 
following  certificate  must  be  filled  out : 
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. ,  191. . 

I  hereby  certify  that  the  applicant  for  this  water  right 
has  duly  subscribed  (or  is  the  successor  in  interest  of  one 
who  has  subscribed)  for  the  stock  of  this  association  for 
the  lands  described  herein,  and  that  all  assessments  levied 
against  said  stock  by  said  association  have  been  fully  paid 
up  to  date. 

(Corporate  Seal) 

Secretary  Water  Users’  Association. 

69  OATH  OF  DISINTERESTEDNESS 

(Section  3745,  U.  S.  Revised  Statutes) 

I  do  solemnly  swear  that  the  copy  of  contract  hereunto 
annexed  is  an  exact  copy  of  contract  made  by  me  personally 
with  Agnes  E.  Phillips  and  T.  S.  Phillips,  her  husband,  that 
I  made  the  same  fairly,  without  any  benefit  or  advantage 
to  myself,  or  allowing  any  such  benefit  or  advantage  cor¬ 
ruptly  to  the  said  Agnes  E.  Phillips  and  T.  S.  Phillips,  her 
husband,  or  any  other  person;  and  that  the  papers  accom¬ 
panying  include  all  those  relating  to  the  said  contract,  as 
required  by  the  statute  in  such  case  made  and  provided. 

(Sgd.)  HARRY  Y.  SAINT, 

Register. 

Sworn  to  and  subscribed  before  me  at  North  Yakima, 
Washington,  this  18th  day  of  May,  1912. 

(Sgd.)  A.  C.  STEINMAN, 

Receiver. 

•  ••••••••• 

70  Note: 

Exhibit  “D”  attached  hereto  is  the  same  as  Exhibit  D  in 
the  Fox  case.  (Amended  bill  of  complaint) 
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Exhibit  “E”  attached  hereto  is  the  same  as  Exhibit  E  in 
the  Fox  case.  (Amended  bill  of  complaint) 

Exhibit  “F”  attached  hereto  is  the  same  as  Exhibit  F  in 
the  Fox  case.  (Amended  bill  of  complaint) 

Exhibit  “G”  attached  hereto  is  the  same  as  Exhibit  G  in 
the  Fox  case.  (Amended  bill  of  complaint) 


71  Filed  Jun  15  1937  Charles  E.  Stewart,  Clerk 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court 
Equity  No.  57,740 
Jacob  F.  Ottmuller,  Plaintiff, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant . 
Order  Permitting  Amendment 

The  plaintiff  having  asked  leave  to  amend  the  amended 
bill  of  complaint  by  adding  at  the  end  of  paragraph  6,  the 
proposed  amendment  set  forth  below,  and  counsel  for  de¬ 
fendant  having  consented  thereto,  now,  therefore,  it  is  by 
the  Court  this  15th  day  of  June,  1937, 

Ordered,  that  the  amended  bill  of  complaint  herein  be 
amended  by  adding  to  paragraph  6,  the  following: 

“That  on  the  16th  day  of  February,  1915,  T.  S.  Phillips, 
the  then  owner  of  the  land  herein  described,  accepted  the 
terms  and  conditions  of  the  Reclamation  Extension  Act,  ap¬ 
proved  August  13, 1914,  a  copy  of  which  acceptance  is  here¬ 
to  attached  marked  Exhibit  ‘H’;  that  by  the  terms  of  said 
acceptance  the  water  right  application  Exhibit  ‘C’  was 
amended  to  conform  to  the  terms  and  conditions  of  said  act ; 
that  by  the  terms  of  said  act  the  provision  contained  in  the 
water  right  application  Exhibit  ‘  C  ’  limiting  the  measure  of 
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a  water  right  for  said  land  to  three  acre  feet  per  acre  of  ir¬ 
rigable  land,  measured  at  the  land  was  amended  and  changed 
to  conform  to  the  terms  of  said  action,  which  act  expressly 
recognized  that  the  water  requirements  for  all  lands  were 
not  the  same  and  provided  that  operation  and  maintenance 
charges  be  based  upon  the  amount  of  water  delivered,  and 
that  there  should  be  no  increase  in  construction  charges  af¬ 
ter  the  same  were  fixed  by  public  notice,  except  by  agree¬ 
ment  between  the  Secretary  and  a  majority  of  the  water 
users ;  that  in  pursuance  to  the  terms  of  said  act  the  Secre¬ 
tary  and  Bureau  of  Reclamation  charged  with  the  adminis¬ 
tration  of  the  Reclamation  law,  adopted  the  zoning 
72  system  based  upon  determining  the  actual  water  re¬ 
quirements  of  lands  on  Federal  Reclamation  Proj¬ 
ects,  including  the  Sunnyside  Unit;  that  is  establishing  such 
zoning  system  the  measure  of  the  water  right  as  specified  in 
Exhibit  ‘C’  was  not  a  factor  either  for  the  individual  user 
or  the  project  average;  that  in  order  to  minimize  differ¬ 
ences  between  the  different  types  of  soil  and  water  require¬ 
ments  and  based  on  determining  the  actual  needs  of  differ¬ 
ent  classes  of  land,  a  minimum  charge  was  fixed  for  the 
maximum  amount  required  for  each  zone  without  any  addi¬ 
tional  operation  and  maintenance  charge,  but  at  no  time  ex¬ 
cept  by  public  notice  of  October  17th,  1930,  Exhibit  ‘F’,  has 
the  Secretary  of  the  Interior  attempted  to  fix  construction 
charges  based  upon  the  amount  of  water  used.” 

And  it  is  further  Ordered : 

That  Exhibit  “H”,  being  a  copy  of  the  acceptance  of  the 
terms  and  conditions  of  the  Reclamation  Act,  be  included  in 
the  amended  bill  as  an  additional  exhibit. 

That  rewriting  of  the  entire  amended  bill  of  complaint  be 
waived  and  that  the  foregoing  amendment  be  considered  as 
a  part  of  the  original. 

That  the  defendant  may  separately  plead  to  said  amend¬ 
ment  at  any  time  within  fifteen  (15)  days  after  court  order 
is  obtained  giving  permission  to  file  the  same,  and  may,  if 
defendant  shall  so  desire,  refer  generally  to  all  or  such  por- 
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tions  of  the  answer  heretofore  filed  to  the  amended  bill  of 
complaint  if  he  may  desire  and  may  plead  such  additional 
facts  in  defense  as  he  may  deem  expedient. 

JAMES  M.  PROCTOR 

Justice. 

We  consent 

E.  C.  FINNEY 
WILLIAM  G.  FEELY 
Attorneys  for  Plaintiff 

FREDERICK  BERNAYS  WIENER 
JACKSON  E.  PRICE 
Attorneys  for  Defendant. 

73  Filed  Jun  16  1937  Charles  E.  Stewart,  Clerk 

Exhibit  “H” 

Acceptance  of  Terms  and  Conditions  of  Reclamation 
Extension  Act  (Approved  August  13, 1914) 

I,  T.  S.  Phillips,  owner  of  lots  1  to  18  incl.  Blk.  1,  East 
Park  Addition,  Mabton,  being  the  SW  SE  31-9-23,  E.  W.  M. 
Yakima-Sunnyside  Project,  desiring  to  secure  the  benefit  of 
the  Reclamation  Extension  Act,  approved  August  13,  1914 
(Public  Notice  No.  170),  and  Public  Notice  thereunder  hav¬ 
ing  been  duly  issued  as  provided  in  said  act,  do  hereby  ac¬ 
cept  the  terms  and  conditions  of  said  act. 

It  is  understood  and  agreed  that  this  acceptance  will  oper¬ 
ate  to  amend  and  reform  any  water  right  application  made 
to  the  United  States  for  the  above  described  lands  and  now 
in  force  and  effect,  to  conform  to  the  terms  and  conditions 
of  said  act  in  so  far  as  such  terms  and  conditions  may  be 
applicable  to  such  lands  and  to  said  application. 

T.  S.  PHILLIPS 
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Acknowledgment 

State  of  Washington, 

County  of  Yakima,  $s: 

I,  a  Notary  Public  in  and  for  the  State  of  Washington,  do 
hereby  certify  that  on  this  16th  day  of  February,  1915,  per¬ 
sonally  appeared  before  me  T.  S.  Phillips,  to  me  known  to 
be  the  individual  described  in  and  who  executed  the  within 
instrument  and  acknowledged  to  me  that  he  signed  the  same 
as  his  free  and  voluntary  act  and  deed  for  the  uses  and  pur¬ 
poses  therein  mentioned. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  af¬ 
fixed  my  official  seal  the  day  and  year  in  this  certificate  first 
above  written. 

My  commission  expires  Feb.  18, 1917. 

E.  M.  PHILEBAUM 

Notary  Public 

74  Filed  Jun  16  1937  Charles  E.  Stewart,  Clerk. 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court 
Equity  No.  57,740 
Jacob  F.  Ottmuller,  Plaintiff, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant . 

Amendment  to  Amended  Bill  of  Complaint 

Comes  now  the  plaintiff  by  his  attorney,  and  having  ob¬ 
tained  the  leave  of  this  court  therefor,  amends  the  amended 
bill  of  complaint  filed  by  him  herein  as  follows : 

I 

At  the  end  of  Paragraph  6  of  the  Amended  Bill  of  Com¬ 
plaint,  add  the  following: 
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“That  on  the  16th  day  of  February,  1915,  T.  S.  Phillips, 
the  then  owner  of  the  land  herein  described,  accepted  the 
te rms  and  conditions  of  the  Reclamation  Extension  Act,  ap¬ 
proved  August  13th,  1914,  a  copy  of  which  acceptance  is 
hereto  attached  marked  Exhibit  “H”;  that  by  the  terms  of 
said  acceptance  the  water  right  application  Exhibit  “C” 
was  amended  to  conform  to  the  terms  and  conditions  of  said 
act ;  that  by  the  terms  of  said  act  the  provision  contained  in 
the  water  right  application  Exhibit  “C”  limiting  the  mea¬ 
sure  of  a  water  right  for  said  land  to  three  acre  feet  per  acre 
of  irrigable  land,  measured  at  the  land,  was  amended  and 
changed  to  conform  to  the  terms  of  said  act,  which  act  ex¬ 
pressly  recognized  that  the  water  requirements  for  all  lands 
were  not  the  same  and  provided  that  operation  and  mainte¬ 
nance  charges  be  based  upon  the  amount  of  water  delivered, 
and  that  there  should  be  no  increase  in  construction  charges 
after  the  same  were  fixed  by  public  notice,  except  by  agree¬ 
ment  between  the  Secretary  and  a  majority  of  the  water 
users ;  that  in  pursuance  to  the  terms  of  said  act  the  Secre¬ 
tary  and  Bureau  of  Reclamation  charged  with  the  adminis¬ 
tration  of  the  Reclamation  law,  adopted  the  zoning  system 
based  upon  determining  the  actual  water  requirements  of 
lands  on  Federal  Reclamation  Projects,  including  the  Sunny- 
side  Unit;  that  in  establishing  such  zoning  system  the 
75  measure  of  the  water  right  as  specified  in  Exhibit 
“C”  was  not  a  factor  either  for  the  individual  user 
or  the  project  average ;  that  in  order  to  minimize  differences 
between  the  different  types  of  soil  and  water  requirements 
and  based  on  determining  the  actual  needs  of  different 
classes  of  land,  a  minimum  charge  was  fixed  for  the  maxi¬ 
mum  amount  required  for  each  zone  without  any  additional 
operation  and  maintenance  charge,  but  at  no  time  except  by 
public  notice  of  October  17th,  1930,  Exhibit  “F”,  has  the 
Secretary  of  Interior  attempted  to  fix  construction  charges 
based  upon  the  amount  of  water  used.” 

JACOB  F.  OTTMULLER 
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STEPHEN  E.  CHAFFEE 
Sunnyside,  Washington 

E.  C.  FINNEY 
WILLIAM  G.  FEELY 
Mills  Building 
Washington,  D.  C. 

State  of  Washington, 

County  of  Yakima ,  ss: 

Jacob  F.  Ottmuller,  being  first  duly  sworn  on  oath  de¬ 
poses  and  says:  That  I  have  read  the  foregoing  amend¬ 
ment  subscribed  by  me  and  know  the  contents  thereof  and 
that  the  matters  and  things  stated  therein  are  true. 

JACOB  F.  OTTMULLER 

Subscribed  and  sworn  to  before  me  this  21st  day  of  May, 
1937. 

STEPHEN  E.  CHAFFEE 
Notary  Public  in  and  for  State  of 
Washington,  residing  at  Sunnyside. 


Note:  Exhibit  “H”  attached  hereto  is  the  same  as  Ex¬ 
hibit  “H”  attached  to  Order  Permitting  Amendment  in  Ott¬ 
muller  case. 

76  Filed  Apr  5  1937  Charles  E.  Stewart,  Clerk 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57738 

Mazine  Z.  Fox  et  al.,  Plaintiffs, 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant. 
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Answer  to  Amended  Bill  of  Complaint 

Comes  now  the  defendant  Harold  L.  Ickes,  Secretary  of 
the  Interior,  and  for  answer  to  the  amended  bill  of  com¬ 
plaint  in  the  above  entitled  cause  states: 

I. 

That  in  answer  to  paragraph  I  of  the  amended  bill  he  ad¬ 
mits  that  the  defendant  is  now  and  has  been  since  March  5, 
1933,  the  duly  appointed,  qualified  and  acting  Secretary  of 
the  Interior  of  the  United  States  and  as  such  has  charge  of 
the  administration  of  the  laws  of  the  United  States  relating 
to  irrigation  and  reclamation  projects  constructed  by  the 
United  States  and  particularly  to  the  administration  of  the 
Act  of  Congress  known  as  the  Reclamation  Act,  being  the 
Act  of  June  17, 1902  (32  Stat.  388)  as  amended  and  supple¬ 
mented  by  later  acts  of  Congress,  but  denies  that  his  admin¬ 
istration  of  the  said  Reclamation  Act  of  June  17,  1902  (32 
Stat.  388)  as  amended  and  supplemented  by  later  acts  of 
Congress  is  solely  under  or  subject  to  the  irrigation  and  ap¬ 
propriation  laws  of  the  State  of  Washington ;  and  further 
answering  defendant  alleges  that  the  said  Federal  laws  are 
the  “supreme  law  of  the  land”,  applicable  to  the  said  Rec¬ 
lamation  projects  constructed  by  the  United  States  under 
said  Federal  laws  “anything  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding”.  That  the  said 
Federal  laws  (as  construed  by  the  Supreme  Court,  Swigert 
v.  Baker,  229  U.  S.  187)  establish  in  the  Treasury  of  the 
United  States  a  “trust  fund”,  known  as  the  Reclamation 
Fund  and  require  the  Secretary  of  the  Interior  to  protect 
the  Reclamation  “trust  fund”  provided  under  the  said  act 
from  the  depletion  which  would  result  if  he  were  required  to 
furnish  to  the  plaintiffs  free  of  charge  the  extra  1.84  acre- 
feet  demanded  by  plaintiffs  over  the  amount  specified  in  the 
contract  between  plaintiffs  and  the  United  States. 

That  the  said  Federal  laws  require  that  the  Secretary 
make  a  sufficient  charge  for  such  extra  water  to  reimburse 
the  Reclamation  fund  for  the  cost  of  furnishing  such  excess 


100 


amount  of  water,  so  that  the  intent  of  said  Federal  Reclama¬ 
tion  laws 

“that  the  proceeds  of  public  land  as  a  trust  fund  should  be 
kept  intact  and  again  invested  and  reinvested  for  construc- 
ing  new  irrigation  works  ’  ’ 

77  may  be  carried  out  and  also  the  intent  thereof  that 
the  Reclamation  Fund 

“was  not  intended  to  be  diminished  for  the  benefit  of  any 
one  project,  but  without  increase  by  interest,  and  undimin¬ 
ished  by  expenses,  was  again  and  again  to  be  used  for  con¬ 
struction  of  other  works”  (Swigert  v.  Baker,  229  U.  S.  1S7). 

That  if  there  are  anv  State  laws  which  conflict  with  the 
said  requirements  of  the  said  Federal  laws  that  a  sufficient 
charge  must  be  made  for  such  extra  water  to  reimburse  the 
Reclamation  Fund  for  the  cost  of  furnishing  such  extra 
amount,  then  such  conflicting  State  laws  are  null  and  void 
and  of  no  force  or  effect  as  applied  to  the  said  Federal  Rec¬ 
lamation  project.  That  none  of  the  State  laws  are  intended 
to  apply  to  or  conflict  with  the  said  requirements  of  the  said 
supreme  law  of  the  land  or  to  have  any  application  to  the 
operation  of  the  Federal  Reclamation  project  as  to  the  mat¬ 
ters  involved  in  this  action  or  as  to  the  charges  to  be  re¬ 
quired  for  delivery  of  wyater  from  such  Federal  projects  or 
the  management  or  control  of  such  Federal  projects. 

Defendant  further  alleges  that  the  sole  and  only  origin 
and  basis  of  the  plaintiffs’  right  to  receive  water  from  the 
Government  reservoirs  and  canals  of  the  Federal  project 
involved  in  this  action  is  that  certain  contract  between  the 
United  States  and  the  plaintiffs’  predecessors  John  W.  War- 
rell  and  Inez  L.  Warrell,  Elwood  E.  Dwinell  and  May  M. 
Dwinell,  and  Elizabeth  H.  Hoover,  which  is  attached  to  the 
original  bill  as  Exhibits  B,  C,  and  D,  and  to  the  amended 
bill  as  Exhibit  C,  in  which  it  is  expressly  agreed  that  the 
water  right  to  be  furnished  for  the  $52  per  acre  shall  be  an 
amount 
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‘'in  no  case  exceeding  the  share  proportionate  to  irrigable 
acreage  of  the  water  supply  actually  available”. 

That  the  amount  of  water  available  for  said  project  and 
the  total  irrigable  acreage  therein  is  such  that  the  said  pro¬ 
portionate  share  specified  in  the  contract  amounts  to  less 
than  3  acre-feet  per  acre  per  annum  at  the  land.  That  at 
the  time  the  said  contracts  were  made  and  the  right  initiated 
the  Secretary  of  the  Interior  had  officially  announced  and 
determined  the  duty  of  water  for  the  said  Sunnvside  Divi¬ 
sion  of  the  Yakima  project  to  be  3  acre-feet  per  acre  per 
annum,  and  that  plaintiffs’  contracts  were  made  in  the  light 
of  such  established  duty  of  water  of  3  acre-feet  per  acre  per 
annum. 

That  in  connection  with  the  public  notice  (Exhibit  B  at¬ 
tached  to  the  amended  complaint)  which  announced  the 
charge  of  $52  per  acre  for  said  lands  the  then  Secretary  of 
the  Interior  as  a  part  thereof  issued,  promulgated,  and  pub¬ 
lished  an  order  and  notice  which  provided  that  the  amount 
of  water  to  be  furnished  for  the  said  charge  of  $52  per  acre 
should  be  limited  to  3  acre-feet  per  acre  per  annum  and  that 
the  said  charge  of  $52  represented  the  estimated  cost  of 
furnishing  such  water  right  of  not  to  exceed  3  acre  feet  per 
acre  per  annum  and  thereafter,  caused  the  said  order  to  be 
printed,  published  and  promulgated  as  a  part  of  his  eighth 
annual  report  to  Congress  under  the  Reclamation  Act  and 
that  the  report  thereof  appears  on  page  200  of  the  said 
eighth  report  and  contains  the  following  provision : 

“that  the  amount  of  water  to  be  furnished  to  be  stated  in  the 
second  paragraph  of  every  application  is  3  acre  feet  per 
acre  per  annum.” 

That  thereafter  the  water  right  application  which  ini- 
7S  tinted  the  water  right  for  plaintiffs’  lands  was  made 

under  and  subject  to  the  said  notice  and  announce¬ 
ment  of  3  acre-feet  per  acre  per  annum  as  the  amount  of 
water  to  be  furnished  for  the  said  announced  charge  of  $52 
per  acre,  and  that  the  said  charge  of  $52  represented  the 
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estimated  cost  of  furnishing  such  water  right  of  not  to  ex¬ 
ceed  3  acre-feet  per  acre  per  annum. 

That  the  plaintiffs  are  now  demanding  in  this  action  that, 
through  a  mandatory  injunction  directed  against  the  Secre¬ 
tary  of  Interior,  the  United  States  be  compelled  to  deliver 
to  the  plaintiffs  for  all  time  to  come  4.84  acre-feet  of  water 
per  acre  per  annum  for  the  same  price  of  $52  per  acre  agreed 
upon  by  the  parties  to  said  contract  as  the  price  to  be  paid 
for  the  said  contract  amount  equivalent  to  3  acre-feet  and  is 
thereby  seeking  to  compel  the  United  States  to  furnish  the 
plaintiffs  free  of  charge  an  extra  1.84  acre-feet  of  water  per 
acre  per  annum  for  all  time  to  come  out  of  the  reservoirs, 
canals,  and  other  irrigation  works  belonging  to  the  United 
States.  That  such  water  supply  can  be  furnished  only  by 
first  storing  the  winter  flow  and  flood  waters  of  the  Yakima 
River  and  its  tributaries  in  the  reservoirs  of  the  United 
States  near  the  headwaters  of  said  stream  and  thereafter 
carrying  and  delivering  the  same  through  the  canals  and 
laterals  which  are  the  property  of  the  United  States  Gov¬ 
ernment.  That  the  furnishing  of  the  said  4.84  acre-feet  per 
acre  per  annum  wmuld  require  the  use  of  over  50  percent 
more  of  the  capacity  of  the  said  canals  and  reservoirs  of  the 
United  States  than  would  be  required  to  furnish  the  “pro¬ 
portionate  share’ ’  equivalent  to  3  acre-feet  per  acre  per  an¬ 
num  specified  in  the  contract  as  the  amount  to  be  furnished 
for  said  agreed  consideration  of  $52  per  acre.  That  such 
demand  that  the  United  States  furnish  4.84  acre-feet  of 
water  per  acre  per  annum  for  the  price  agreed  upon  as  the 
price  of  3  acre-feet,  "would,  if  complied  with,  deplete  the 
Reclamation  trust  fund  to  the  extent  of  about  one-third  of 
the  cost  of  furnishing  the  said  4.84  acre-feet,  and  would 
tend  to  defeat  the  purpose  of  the  said  Reclamation  law  that 
the  said  fund  be  preserved  as  a  revolving  trust  fund  and 
wmuld  be  in  direct  violation  of  the  limitation  which  the  par¬ 
ties  have  themselves  agreed  to  place  upon  the  right  in  the 
contract  which  is  the  sole  basis  and  origin  of  the  plaintiffs  ’ 
right  to  receive  water  from  the  said  project.  That  is  the 
only  use  and  value  of  irrigation  canals  and  irrigation  reser- 
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voirs  is  in  the  water  supply  which  may  be  furnished  there¬ 
from,  and  that  to  compel  the  United  States  to  furnish  the 
plaintiffs  an  extra  share  of  water  from  the  irrigation  works 
which  are  the  property  of  the  United  States  without  charge 
for  such  extra  water  would  for  all  practical  intents  and 
purposes  he  equivalent  to  compelling  the  United  States  to 
give  the  plaintiffs  an  extra  share  of  the  Government’s  canal 
and  reservoir  property. 

II. 

Replying  to  paragraph  II  of  the  amended  complaint,  de¬ 
fendant  admits  that  in  1906  the  then  Secretarv  of  the  Into- 
rior  approved  an  irrigation  and  reclamation  project  but  de¬ 
nies  that  the  same  is  known  as  the  Sunnyside  Unit  of  the 
Yakima  project  and  further  answering  alleges : 

That  the  project  approved  by  the  Secretary  of  the  Inte¬ 
rior  is  known  as  the  Yakima  project  and  that  the  said  Yak¬ 
ima  project  includes  five  main  units  or  divisions  which  are 
known  as  the  Tieton  Division,  the  Sunnyside  Division,  the 
Wapato  or  Indian  Division,  the  Kittitas  Division,  and  the 
Roza  Division  of  the  Yakima  project.  That  in  addition  to 
said  five  main  divisions  of  the  Yakima  project  there 
79  are  eight  old  canal  companies  of  the  Yakima  Valley 
which  have  become  a  part  of  the  Yakima  project  by 
subscribing  for  a  supjffemental  water  supply  from  the  proj¬ 
ect  reservoirs  of  the  said  project. 

That  the  water  appropriation  for  all  the  various  divisions 
of  the  said  Yakima  project  (except  the  Wapato  or  Indian 
Reservation,  for  which  the  water  was  reserved  and  appro¬ 
priated  under  priority  of  1855)  was  made  in  1905  under  one 
and  the  same  filing  under  which  all  the  then  unappropriated 
water  of  the  Yakima  River  was  reserved,  and  appropriated 
for  the  entire  Yakima  project  and  all  the  divisions  thereof. 
That  under  the  provisions  of  the  statutes  of  the  State  of 
Washington  applicable  to  such  water  filings  for  such  Fed¬ 
eral  Reclamation  projects,  all  the  water  rights  for  all  of  the 
said  divisions  of  the  Yakima  project  relate  back  to  and  take 
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priority  as  of  the  date  of  the  said  original  water  filing  in 
1905  and  that  all  of  the  various  divisions  of  the  said  Yakima 
project  except  the  Indian  Reservation  have  water  rights  of 
equal  priority  and  dignity  of  standing  under  one  and  the 
same  water  filing,  all  relating  back  to  the  same  date  of  ap¬ 
propriation  in  1905. 

That  plaintiffs’  right  is  expressly  limited  by  their  water 
right  contract  to  a  pro  rata  share  of  the  available  water  in 
proportion  to  acreage  and  that,  therefore,  plaintiffs’  right 
in  common  with  the  rights  of  the  other  water  users  of  the 
Sunnvside  Division  and  the  other  divisions  of  the  Yakima 
project  is  subject  to  a  proportionate  diminution  in  the  event 
of  water  shortage.  That,  if  plaintiffs  are  furnished  a  double 
share  of  the  water  supply  available  for  said  Yakima  project 
or  any  amount  in  excess  of  the  pro  rata  share  to  which  they 
are  entitled,  the  supply  available  for  the  other  users  would 
be  by  that  much  reduced  and  depleted  in  violation  of  their 
rights  to  a  proportionate  share  thereof,  and  that  such  par¬ 
ties  whose  rights  would  be  thus  affected  and  reduced  by  the 
decree  sought  herein  are  necessary  parties  to  this  action. 

That  all  told  there  are  over  ten  thousand  water  users  in 
the  Yakima  Valley,  each  of  whom  has  a  contract  right  under 
contracts  with  the  United  States  of  equal  dignity  and  stand¬ 
ing  with  that  of  the  plaintiffs  herein  and  that  each  of  said 
other  ten  thousand  water  users  has  a  right  under  his  own 
contract  or  the  contract  of  his  district  to  share  in  the  avail¬ 
able  water  supply  from  the  said  reservoirs  and  canals  of  the 
United  States  on  a  pro  rata  basis  in  the  proportion  that  the 
number  of  acre-feet  specified  in  his  contract  is  to  the  total 
number  of  acre-feet  specified  in  the  contracts  of  all  the  con¬ 
tract  holders  entitled  to  receive  a  water  supply  from  said 
reservoirs  of  the  United  States  and  subject  only  to  a  similar 
right  on  the  part  of  the  plaintiffs  to  a  similar  pro  rata  share 
of  the  said  water  supply  up  to  but  not  to  exceed  the  said  3 
acre-feet  per  acre  per  year  specified  in  the  plaintiffs’  said 
contract  as  the  maximum  amount  of  water  to  be  furnished 
to  them. 
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That  the  plaintiffs  are  two  of  over  3,000  water  users  in  the 
Sunnyside  Valley  Irrigation  District.  That  the  Sunnyside 
Valley  Irrigation  District  is  one  of  eight  irrigation  districts 
which  taken  together  make  up  the  Sunnyside  Division  of  the 
Yakima  project  and  that  the  said  Sunnyside  Division  is  one 
of  the  five  main  divisions  of  the  Yakima  project  and  that  all 
the  districts  thereof  and  all  the  water  users  thereof  are  de¬ 
pendent  upon  a  common  source  of  water  supply  from  the 
reservoirs  of  the  United  States  on  the  Yakima  River  and  its 
tributaries  for  the  necessary  water  to  irrigate  their  lands 
and  produce  crops  thereon. 

That  any  increase  in  the  amount  of  water  required  to  be 
delivered  to  the  plaintiffs  herein  over  their  contract  amount 
of  a  proportionate  share  equivalent  to  not  to  exceed 
80  3  acre-feet  per  acre  would  by  that  much  deplete  the 

common  source  of  water  supply  available  to  supply 
the  other  divisions  and  the  other  districts  and  the  other  wa¬ 
ter  users  of  the  Yakima  project.  That  all  of  said  parties 
whose  water  supply  and  water  rights  would  be  thus  reduced 
and  impaired  if  plaintiffs’  demands  herein  are  complied 
with  are  necessary  parties  herein. 

That  only  by  requiring  the  plaintiffs  to  pay  for  the  addi¬ 
tional  1.84  acre-feet  of  water  per  acre  per  year  demanded 
by  them  over  their  present  contract  amount  and  using  such 
payments  to  increase  the  size  of  the  reservoirs  and  canals 
of  the  Yakima  project  could  the  additional  water  demanded 
by  plaintiffs  be  furnished  without  taking  the  same  out  of  the 
supply  to  which  the  other  divisions,  districts  and  water 
users  of  the  Yakima  project  are  entitled.  That  the  other 
irrigation  districts  of  the  said  Sunnyside  Division  are  the 

Grandview  Irrigation  District, 

Granger  Irrigation  District, 

Outlook  Irrigation  District, 

Prosser  Irrigation  District, 

Snipes  Mountain  Irrigation  District, 

Sunnyside  Irrigation  District,  and 
Zillah  Irrigation  District, 
all  of  whom  are  necessary  parties  herein. 


106 


That  the  Kittitas  Division  of  the  Yakima  project  is  rep¬ 
resented  by  the  Kittitas  Reclamation  District.  That  the 
Roza  Division  of  the  Yakima  project  is  represented  by  the 
Yakima-Benton  Irrigation  District.  That  the  Tieton  Divi¬ 
sion  is  represented  by  the  Yakima-Tieton  Irrigation  Dis¬ 
trict  and  the  Tieton  Water  Users’  Association.  That  the 
Wapato  Division  is  represented  by  the  United  States  In¬ 
dian  Service.  That  the  said  old  canal  companies  which  have 
contract  rights  under  the  Warren  Act  to  receive  a  supple¬ 
mental  water  supply  out  of  the  reservoirs  of  the  United 
States  include  the  following: 

Broadway  Irrigation  Company 
Moxee  Ditch  Company,  Sub-A 
Naches-Selah  Irrigation  District 
Selah-Moxee  Irrigation  District 
Terrace  Heights  Irrigation  District 
Union  Gap  Irrigation  District 
West  Side  Irrigating  Company 
Yakima  Valley  Canal  Company 

That  all  of  the  above  named  districts  and  companies  are 
necessary  parties  to  this  action  and  that  no  one  has  any 
authority  or  jurisdiction  to  deplete,  impair  or  reduce  the 
water  supply  or  contract  rights  of  any  of  said  companies 
or  districts  in  an  action  to  which  they  are  not  parties  and 
are  not  before  the  court,  by  furnishing  or  requiring  the  Sec¬ 
retary  of  the  Interior  to  furnish  to  the  plaintiffs  herein  a 
free  additional  water  supply  of  1.84  acre-feet  per  acre  per 
year  in  excess  of  the  3  acre-feet  specified  in  plaintiff’s  con¬ 
tract  as  the  maximum  amount  to  be  furnished  for  said 
agreed  price  of  $52  per  acre. 

And  further  answering  the  said  paragraph  II  of  the 
amended  complaint,  the  defendant  admits  that  the  Secre¬ 
tary  of  the  Interior  on  behalf  of  the  United  States  pur¬ 
chased  from  the  Washington  Irrigation  Company,  the  Sun- 
nyside  Canal,  water  appropriations  and  irrigation  system 
used  in  connection  therewith  and  further  alleges :  That  all 
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81  of  the  said  properties,  rights  and  water  appropria¬ 
tions  of  the  said  Washington  Irrigation  Company 
were  purchased  and  paid  for  by  the  United  States  Gov¬ 
ernment  and  deeded  directly  to  the  United  States  and  are 
now  held  and  owned  in  fee  simple  by  the  United  States,  but 
defendant  alleges  that  neither  plaintiffs  nor  plaintiffs’  pred¬ 
ecessors  in  interest  ever  had  any  water  rights  or  other 
rights  of  any  kind  or  nature  whatsoever  under  the  said 
Washington  Irrigation  Company  or  the  irrigation  system 
thereof.  That  the  irrigation  system  of  the  'Washington 
Irrigation  Company  was  located  on  the  opposite  side  of  the 
Yakima  River  from  the  plaintiffs’  land  and  did  not  extend 
to  the  plaintiffs’  land.  That  no  irrigation  system  of  any 
kind  was  available  for  the  irrigation  of  plaintiffs’  land  un¬ 
til  the  United  States  enlarged  and  extended  said  irrigation 
system  so  purchased  from  the  Washington  Irrigation  Com¬ 
pany  and  constructed  a  siphon  therefrom  across  the  Yaki¬ 
ma  River.  That  the  sole  and  only  origin  and  basis  of  plain¬ 
tiffs’  right  to  receive  water  is  the  said  contract  between 
plaintiffs’  predecessors  in  interest  and  the  United  States, 
under  which  it  is  agreed  that  the  amount  of  water  to  be 
furnished  for  said  agreed  price  of  $52  per  acre  shall  be 
limited  to  a  proportionate  amount  equivalent  to  3  acre-feet 
per  acre  per  year. 

in. 


Replying  to  paragraph  III  of  the  amended  bill,  defendant 
denies  that  plaintiffs’  lands  were  ever  susceptible  of  irri¬ 
gation  from  the  said  irrigation  system  of  the  Washington 
Irrigation  Company.  Defendant  admits  the  other  allega¬ 
tions  of  paragraph  III  of  the  amended  bill  and  further 
answering  the  same  alleges  that  the  lands  of  the  other  ten 
thousand  water  users  of  the  Yakima  Valley  who  are  de¬ 
pendent  upon  the  reservoirs  of  the  United  States  for  their 
water  supply  are  likewise  arid  in  their  natural  condition  and 
require  irrigation  to  produce  agricultural  crops  thereon  but 
are  fertile  and  highly  productive  when  irrigated  with  the 
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water  supply  which  said  10,000  other  water  users  are  en¬ 
titled  to  receive  under  their  several  contracts  with  the 
United  States  Government  and  of  which  they  would  be  in 
part  deprived  to  their  great  detriment  if  through  manda¬ 
tory  injunction  directed  against  the  Secretary  of  the  In¬ 
terior,  or  otherwise,  the  United  States  should  be  compelled 
to  furnish  to  plaintiffs’  lands  4.S4  acre-feet  of  water  per 
acre  per  year  instead  of  the  pro  rata  share  specified  in  the 
contract  as  the  maximum  amount  agreed  to  be  furnished 
(equivalent  here  to  3  acre-feet),  and  defendant  therefore 
alleges  that  the  said  10,000  other  water  users  who  are  en¬ 
titled  to  receive  from  the  reservoirs  and  other  irrigation 
works  of  the  United  States  a  water  supply,  which  would  in 
part  be  taken  away  from  them  if  plaintiffs’  demands  are 
complied  with,  are  indispensable  parties  to  this  action,  in 
that  their  pro  rata  share  would  necessarily  be  reduced  if 
plaintiffs’  share  is  increased. 

IV. 

Replying  to  paragraph  IV  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  shortly  after  the  purchase 
for  the  United  States  of  the  said  canal,  water  appropriations 
and  irrigation  system,  or  at  the  time  the  construction  of  the 
said  project  was  contemplated,  or  at  any  time  it  was  stated 
or  represented  by  the  then  Secretary  of  the  Interior  or  any 
authorized  representative  of  the  then  Secretary  of  the  In¬ 
terior  that  before  the  construction  of  the  reservoirs  and 
other  works  could  be  undertaken  the  owners  of  the  lands 
described  in  the  amended  bill  of  complaint  should  co¬ 
operate  with  the  then  Secretary  of  the  Interior  to  the  ex¬ 
tent  of  incorporating  the  Sunnyside  Water  Users’ 
82  Association  and  placing  their  said  lands  in  said  proj¬ 
ect  and  agreeing  to  take  water  for  the  purpose  of  ir¬ 
rigating  their  said  lands  from  said  project  or  execute  a 
stock  subscription  contract  and  water  right  for  the  pur¬ 
chase  of  water  for  said  land,  and  denies  that  the  owners  of 
the  land  described  in  the  amended  complaint  incorporated 
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or  took  any  part  in  incorporating  the  Sunnyside  Water 
Users’  Association. 

Further  answering,  defendant  alleges : 

That  the  siphon  across  the  Yakima  River  which  conveys 
water  to  plaintiffs’  lands  and  to  other  lands,  in  that  vicinity 
was  not  authorized  until  several  years  after  the  main  proj¬ 
ect  had  been  authorized  and  the  association  fully  organized. 
That  the  owners  of  lands  described  in  the  amended  bill  took 
no  part  in  the  organization  of  the  association  and  that  the 
first  and  only  water  right  contract  and  the  first  and  only 
water  right  application  ever  subscribed  by  the  owners  of 
said  lands  is  the  one  attached  to  the  amended  bill  of  com¬ 
plaint  as  Exhibit  0,  which  was  made  under  date  of  Feb¬ 
ruary  28,  1912,  in  which  it  was  expressly  agreed  that  the 
amount  of  water  to  be  furnished  for  said  agreed  price  of 
$52  per  acre  shall  be  a  “ proportionate  part”  of  the  avail¬ 
able  water  supply  (equivalent  to  not  to  exceed  3  acre-feet 
per  acre  per  annum)  and  that  prior  to  the  time  that  plain¬ 
tiffs’  said  water  right  contract  was  made  the  Secretary  of 
the  Interior  had  publicly,  officially  and  repeatedly  an¬ 
nounced  and  determined  in  his  official  annual  reports  to 
Congress  that  the  “duty  of  water”  for  the  Sunnyside  divi¬ 
sion  of  the  Yakima  project  would  be  “3  acre  feet  per  acre” 
and  that  plaintiffs’  contract  was  made  in  the  light  of  and 
with  full  knowledge  on  the  part  of  the  water  right  appli¬ 
cants  of  the  said  official  determination  of  the  duty  of  water 
to  be  furnished  on  said  project  for  the  said  agreed  consid¬ 
eration  of  $52  per  acre. 

And  further  answering  said  paragraph  IV,  defendant  ad¬ 
mits  that  a  contract  was  entered  into  between  said  Associa¬ 
tion  and  the  United  States,  a  copy  of  which  is  attached  to 
the  amended  bill  as  Exhibit  A,  but  alleges  that  a  few  years 
thereafter  the  stockholders  of  the  said  Association,  who 
were  also  the  landowners  in  the  area  nowr  included  in  the 
Sunnyside  Valley  Irrigation  District,  organized  the  said 
irrigation  district  and  substituted  the  said  district  as  the 
means  to  be  used  for  cooperation  between  the  said  land- 
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owners  and  the  United  States  in  the  maintenance  and  oper¬ 
ation  of  the  said  project  and  for  the  purpose  of  guaran¬ 
teeing  the  payment  of  the  charges  in  connection  therewith 
and  that  shortly  thereafter  the  said  contract  between  the 
said  Association  and  the  United  States  was  canceled  and 
terminated  by  mutual  agreement  of  the  said  Association, 
the  said  district  and  the  United  States,  and  the  contract 
between  the  district  and  the  United  States  was  substituted 
in  place  thereof  and  the  said  Association  dissolved  in  the 
manner  authorized  by  section  7414  of  Remington’s  Revised 
Statutes  of  the  State  of  Washington.  That  the  said  Asso¬ 
ciation  joined  in  the  execution  of  the  three  party  contract 
between  the  United  States,  the  Sunnyside  Valley  Irrigation 
District  and  the  Sunnyside  Water  Users  Association  in 
which  provision  was  made  for  the  dissolution  of  the  said 
association,  the  cancelation  of  the  contract  between  the  said 
association  and  the  United  States  and  the  release  of  the 
liens  provided  for  thereunder  and  the  substitution  of  a 
contract  between  the  District  and  the  United  States  in  lieu 
of  the  contract  between  the  Association  and  the  United 
States.  That  thereafter  the  said  association  was  dissolved, 
liens  released  and  contract  canceled  as  provided  for  in  the 
said  three  party  contract  and  the  said  district  was  substi¬ 
tuted  as  the  cooperating  organization  and  the  contract  with 
the  district  was  substituted  in  lieu  of  the  said  contract  be¬ 
tween  the  said  Association  and  the  United  States.  That 
a  copy  of  the  said  three  party  contract  between  the 
83  United  States,  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict,  and  the  Sunnyside  Water  Users  Association, 
is  hereto  attached  marked  Exhibit  F  and  made  a  part 
hereof.  That  ever  since  the  execution  of  the  said  three  party 
contract  of  March  16, 191S,  the  said  project  has  been  oper¬ 
ated  under  the  provisions  thereof  and  the  said  Association 
and  the  said  contract  therewith  passed  out  of  existence,  and 
that  pursuant  to  the  provisions  thereof  plaintiffs’  predeces¬ 
sors  in  interest  secured  a  release  from  the  said  association 
contract  and  the  liens  provided  therein. 
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V. 

Replying  to  paragraph  V  of  the  amended  complaint,  de¬ 
fendant  admits  that  James  Rudolph  Garfield  was  Secretary 
of  the  Interior  and  admits  that  he  ascertained  the  cost  of 
purchasing  from  the  Washington  Irrigation  Company  the 
irrigation  system  purchased  from  that  company,  but  denies 
that  he  ascertained  the  additional  construction  cost  of  the 
irrigation  system  and  denies  that  he  ascertained  the  con¬ 
struction  cost  of  the  necessary  storage  reservoirs  in  con¬ 
nection  therewith  or  any  of  them.  Further  answering,  de¬ 
fendant  alleges  that  the  cost  of  the  canal  and  lateral  system 
serving  the  said  Sunnyside  division  of  the  Yakima  project 
was  not  determined  and  could  not  be  determined  until  after 
the  completion  thereof,  which  did  not  occur  until  after  the 
expiration  of  the  term  of  office  of  the  said  Secretary.  De¬ 
fendant  alleges  that  the  reservoir  system  of  the  Yakima 
project  has  not  yet  been  entirely  completed  and  the  cost 
thereof  has  not  yet  been  fully  determined.  Denies  that 
said  Secretary  of  the  Interior  ascertained  and  determined 
that  the  total  cost  of  said  water  right  for  said  land  would 
be  $52  per  acre  and  denies  that  said  sum  would  be  suf¬ 
ficient  to  return  to  the  Reclamation  Fund  the  total  cost  of 
said  project.  Admits  that  said  Secretary  of  the  Interior 
joined  with  the  plaintiffs’  predecessors  in  interest  in  fixing 
by  contract  the  construction  charge  for  a  water  right  (of 
not  to  exceed  3  acre-feet  per  acre)  for  said  land  at  $52  per 
acre,  but  alleges  that  the  only  water  right  for  which  the 
said  construction  charge  of  $52  per  acre  was  fixed  or  deter¬ 
mined  was  the  water  right  specified  in  the  said  water  right 
application  and  contract  as  a  proportionate  share  of  the 
available  w^ater  supply  (equivalent  to  3  acre-feet). 

And  defendant  further  alleges  that  the  cost  of  furnish¬ 
ing  the  4.84  acre-feet  per  acre  per  annum  demanded  by 
plaintiffs  would  be  in  excess  of  $70  per  acre.  Denies  that 
said  Secretary  issued  a  public  notice  and  order  fixing  the 
amount  of  construction  charge  to  be  paid  by  the  owner  of 
said  land  for  the  amount  of  water  necessary  to  beneficially 
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and  successfully  irrigate  the  same  at  $52  per  acre.  Denies 
that  said  Secretary  of  the  Interior  issued  a  public  notice  and 
order  fixing  the  cost  of  said  irrigation  system  at  $52  per  acre 
for  the  land  described  in  the  complaint,  and  alleges  that  in 
connection  with  the  said  notice  or  order  attached  to  the 
amended  complaint  as  Exhibit  B,  and  as  a  part  of  the  same 
transaction,  the  said  Secretary  issued  another  notice  and 
order  requiring  and  directing  the  use  of  the  form  of  water 
right  application  attached  to  the  amended  complaint  in  the 
case  of  Ottmuller  v.  Ickes,  Equity  No.  57740  in  this  Court,  as 
Exhibit  C  and  ordered  and  directed  the  insertion  therein 
of  the  words  and  figures  “3  acre  feet”  as  the  amount  of 
water  to  be  furnished  for  the  said  specified  charge  of  $52 
per  acre  and  that  the  said  charge  of  $52  per  acre  represents 
the  estimated  cost  of  furnishing  the  said  water  supply  of 
3  acre-feet  per  acre  per  annum. 

Further  answering,  defendant  alleges  that  ‘in  connec¬ 
tion  with  and  as  a  part  of  the  said  public  notice  for  the  said 
Sunny  side  Division  of  the  Yakima  project  the  then 
84  Secretary  of  the  Interior  issued  and  published  the 
said  order  providing  that  3  acre-feet  per  acre  per 
annum  should  be  the  amount  of  water  to  be  furnished  for 
the  said  charge  of  $52  per  acre  and  in  less  than  a  year 
thereafter  inserted  in  his  anual  report  to  Congress  (pro¬ 
vided  for  in  section  2  of  the  said  Reclamation  Act  of  June 
17, 1902,  32  Stat.  388)  the  following  paragraph. 

“The  notice  was  forwarded  to  the  Commissioner  of  the 
Genera]  Land  Office  with  instructions  that  publicity  be  given 
to  the  same,  and  that  the  local  officers  be  instructed  to 
announce  that  water-right  applications  for  the  irrigable 
lands  shown  on  the  plats  be  properly  executed  and  filed  in 
the  local  land  office  before  water  can  be  furnished;  that 
the  water  user  shall  receive  the  water  at  the  main  canal  or 
some  lateral  thereof,  and  at  his  own  expense  convey  the 
same  to  the  land  described  in  the  water-right  application; 
that  the  United  States  will  maintain  and  operate  the  storage 
and  diversion  works  and  main  canals,  and  the  cost  thereof 
shall  be  included  in  the  operation  and  maintenance  charges 
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for  the  project;  that  the  laterals  and  sublaterals  constitut¬ 
ing  the  balance  of  the  distribution  system  to  be  maintained 
and  kept  in  serviceable  condition  by  the  water  users  to  be 
served  therefrom  at  their  expense  under  regulations  to  be 
approved  by  the  Secretary  of  the  Interior ;  that  the  amount 
of  water  to  be  furnished  to  be  stated  in  the  second  para¬ 
graph  of  every  application  is  3  acre-feet  per  acre  per  an¬ 
num;  that  the  building  charge  and  number  of  annual  install¬ 
ments  are  to  be  stated  in  the  third  paragraph  of  each  appli¬ 
cation.  ’ ’ 

That  the  above  quoted  provision  appears  on  page  200  of 
the  eighth  Annual  Report  under  the  Reclamation  Act.  That 
the  Secretary  of  the  Interior  then  caused  the  said  eighth 
Annual  Report  including  the  above  quoted  paragraph  to  be 
printed  and  promulgated  as  a  public  document  and  widely 
circulated  and  provided  for  keeping  copies  thereof  in  Re¬ 
clamation  office  on  the  said  Yakima  project  for  the  in¬ 
spection  of  the  public.  That  all  of  the  water-right  appli¬ 
cations  and  contracts  in  connection  with  the  said  Sunny- 
side  Division  of  the  Yakima  project  were  made  in  the  light 
of  and  subject  to  the  above  quoted  notice  and  with  full 
knowledge  on  the  part  of  the  water  right  applicants  that 
the  amount  of  water  to  be  furnished  for  said  announced 
charge  of  $52  per  acre  would  be  limited  to  3  acre-feet  per 
acre  per  annum. 

VI. 

Defendant  admits  the  allegations  of  paragraph  VI  of  the 
amended  bill  of  complaint,  and  further  answering  alleges 
that  the  said  contract  attached  to  the  amended  bill  as  Ex¬ 
hibit  C  was  the  first  and  only  water  right  contract  and  the 
first  and  only  water  right  application  ever  made  in  connec¬ 
tion  with  the  lands  described  in  the  amended  bill  of  com¬ 
plaint.  That  beginning  several  years  prior  to  the  date  of 
the  said  water  right  contract  between  plaintiffs’  predeces¬ 
sors  and  the  United  States,  and  continuing  every  year  there¬ 
after,  the  Secretary  of  the  Interior  established  and  publicly 
and  officially  announced  in  each  of  his  annual  reports  to 
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Congress  his  finding  that  the  duty  of  water  for  the  Sunny- 
side  Division  of  the  Yakima  project  was  3  acre-feet  per 
acre.  That  the  said  contracts  were  made  in  the  light  of 
such  duty  of  water  of  3  acre-feet  per  acre  already  estab¬ 
lished  and  officially  announced  at  and  prior  to  the  date  of 
the  said  contracts,  and  that  the  Secretary  of  the  Interior  in 
his  subsequent  annual  reports  has  each  year  repeated 
85  his  finding  of  3  acre-feet  per  acre  as  the  duty  of  water 
for  the  Sunnyside  Division  and  has  never  deviated 
therefrom. 

vn. 

Replying  to  paragraph  VII  of  the  amended  bill,  the  de¬ 
fendant  denies  that  the  successive  Secretaries  of  the  In¬ 
terior  from  and  after  the  time  of  the  issuing  of  said  pubic 
notice  and  order,  or  any  authorized  representative  or  sub¬ 
ordinate  of  the  said  Secretaries  of  the  Interior,  or  any  of 
them,  uniformly  or  at  all  times  or  at  any  time  construed  the 
Reclamation  Act  and  the  contracts  referred  to  in  the 
amended  bill  to  the  effect  that  the  owners  of  the  lands  de¬ 
scribed  in  the  amended  bill  had  purchased  a  sufficient 
amount  of  water  to  beneficially  and  successfully  irrigate 
their  said  land,  or  any  amount  of  water  other  than  which 
here  was  equivalent  to  3  acre-feet  per  acre  per  annum,  the 
proportionate  share  in  proportion  to  irrigable  acreage  spec¬ 
ified  in  the  contract,  and  denies  that  the  amount  of  water 
required  for  each  tract  to  beneficially  irrigate  the  same  was 
to  be  determined  by  the  representatives  and  subordinates 
of  the  Secretary  of  the  Interior,  who  had  the  physical  charge 
of  the  water  distribution  from  a  factual  investigation  or 
otherwise  by  going  upon  the  said  land  or  otherwise.  Fur¬ 
ther  answering,  defendant  alleges  that  the  said  water  con¬ 
tract  is  clear,  definite  and  certain  as  to  the  limit  of  the 
amount  of  water  to  be  furnished  thereunder  and  that  the 
language  thereof  does  not  require  construction  of  any  kind 
and  is  not  open  to  construction  by  anyone.  The  defendant 
further  alleges  that  beginning  several  years  prior  to  the 
date  of  plaintiffs’  contract  and  continuing  down  to  the  pres- 
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ent  time  each  succeeding  Secretary  of  the  Interior  has  him¬ 
self  each  year  determined  and  announced  the  duty  of  water 
for  the  Sunnyside  Division  of  the  Yakima  project  to  be  3 
acre-feet  per  acre  per  annum  as  the  duty  of  water  for  the 
said  Sunnyside  Division  of  the  Yakima  project  and  has 
published  the  same  in  his  annual  reports  to  Congress  and 
has  never  departed  from  said  determination  and  has  never 
authorized  any  other  or  different  determination  of  the  duty 
of  water  for  the  lands  described  in  the  amended  bill  of  com¬ 
plaint.  Defendant  further  alleges  that  the  water  contract 
in  connection  with  plaintiffs  ’  land  was  made  in  the  light  of 
and  with  the  knowledge  on  the  part  of  plaintiffs’  predeces¬ 
sors  in  title  of  the  fact  that  the  duty  of  water  therefor  had 
already  been  established  at  3  acre-feet  per  acre  at  the  time 
the  said  contract  was  made.  Defendant  denies  that  pur¬ 
suant  to  said  alleged  practical  construction  by  representa¬ 
tives  and  subordinates  of  the  Secretary  of  the  Interior  or 
otherwise  it  was  determined  by  successive  Secretaries  of 
the  Interior  or  any  of  them  or  their  representatives  or  sub¬ 
ordinates  that  4.84  acre-feet  of  water  per  acre  per  annum 
was  necessary  to  beneficially  and  successfully  irrigate  said 
land  or  any  amount  other  than  3  acre-feet  per  acre  per 
annum.  Defendant  denies  that  successive  Secretaries  of 
the  Interior,  or  any  of  them,  their  representatives  or  subor¬ 
dinates,  have  for  a  period  of  more  than  twenty  years  or  at 
all  delivered  to  said  land  the  amount  of  water  necessary 
to  beneficially  and  successfully  irrigate  the  same  and  al¬ 
leges  that  the  Government  officers  and  employees  have 
never  delivered  any  water  to  the  said  land  and  that  the 
water  used  thereon  has  been  delivered  into  a  certain  lateral 
which  is  used  in  common  by  plaintiffs  and  another  water 
user  and  that  the  distribution  of  the  water  from  the  said 
lateral  to  the  tracts  of  land  thereunder  has  been  under  the 
control  of  the  water  users  therefrom  or  their  representa¬ 
tives  rather  than  that  of  the  Government  agents  or  employ¬ 
ees.  Defendant  alleges  that  on  account  of  the  said  circum¬ 
stances  as  to  the  manner  in  which  plaintiffs  ’  lands  have  re¬ 
ceived  their  water  supply,  plaintiffs  ’  lands  are  in  a  different 
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situation  from  that  of  the  great  majority  of  other 
86  farms  of  the  said  district  in  that  in  most  cases  direct 
deliveries  and  separate  water  measurements  have 
been  made  for  each  farm  and  official  records  kept  for  many 
years  past  as  to  how  much  water  was  received  by  each,  but 
that  such  records  are  largely  lacking  in  the  case  of  the  plain¬ 
tiffs’  lands  for  the  reasons  aforesaid. 

The  defendant  denies  that  all  of  the  water  used  on  plain¬ 
tiffs’  lands  has  been  beneficially  used  thereon  for  irrigation 
purposes. 

VIII. 

Answering  paragraph  VIII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  section  7391  of  Remington’s 
Revised  Statutes  quoted  in  said  paragraph  VIII  of  the 
amended  bill  was  the  law  of  the  State  of  Washington  at  the 
time  the  water  rights  described  in  the  amended  bill  were 
acquired,  and  alleges  that  the  said  quoted  section  is  a  part 
of  what  is  known  as  the  Washington  Water  Code  which  was 
adopted  by  the  Legislature  of  that  State  in  1917  and  that 
the  opening  paragraph  of  the  said  Water  Code  (of  which 
the  quoted  section  is  a  part)  provides: 

“The  power  of  the  state  to  regulate  and  control  the 
waters  within  the  state  shall  be  exercised  as  hereinafter  in 
this  act  provided.  Subject  to  existing  rights  all  waters 
within  the  state  belong  to  the  public,  and  any  right  thereto, 
or  to  the  use  thereof,  shall  be  hereafter  acquired  only  by 
appropriation  for  a  beneficial  use  and  in  the  manner  pro¬ 
vided  and  not  otherwise;  and,  as  between  appropriations, 
the  first  in  time  shall  be  the  first  in  right.  Nothing  con¬ 
tained  in  this  act  shall  be  construed  to  lessen,  enlarge,  or 
modify  the  existing  right  acquired  by  appropriation,  or 
otherwise.  They  shall,  however,  be  subject  to  condemna¬ 
tion  as  provided  in  section  7354  hereof,  and  the  amount  and 
priority  thereof  may  be  determined  by  the  procedure  set 
out  in  sections  7364  and  7377  inclusive  hereof.” 
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Section  7351,  Remington’s  Revised  Statutes. 

Defendant  further  alleges  that  in  the  year  1905  and  long 
prior  to  the  date  of  the  enactment  of  the  said  Water  Code, 
the  United  States  appropriated  and  acquired  the  right  to 
all  the  then  unappropriated  waters  of  the  Yakima  River 
and  its  tributaries.  That  the  water  appropriations  pur¬ 
chased  by  the  United  States  from  the  Washington  Irriga¬ 
tion  Company  and  deeded  to  the  United  States  by  that  com¬ 
pany  were  made  under  date  of  priority  of  1890.  That  all 
of  the  water  rights  in  connection  with  the  said  Yakima  proj¬ 
ect  were  acquired  long  prior  to  the  date  of  the  enactment 
of  the  said  Washington  Water  Code  and  that  by  the  pro¬ 
visions  of  the  opening  section  of  the  said  Water  Code  all  of 
the  said  rights  are  expressly  exempted  from  the  applica¬ 
tion  of  the  said  section  of  the  said  Water  Code  quoted  in 
paragraph  VIII  of  the  amended  bill  of  complaint. 

Defendant  further  alleges  that  on  or  about  or  prior  to  the 
year  1855  the  Government  of  the  United  States  reserved  the 
lands  of  the  Yakima  Indian  Reservation  from  any  and  all 
forms  of  entry  or  sale  and  for  the  sole  use  of  the  Yakima 
Indians  and  for  their  benefit  and  civilization  and  their  de¬ 
velopment  as  an  agricultural  people,  and  that  the  treaty  so 
reserving  the  same  was  duly  ratified  by  Congress  under 
date  of  March  8,  1859,  and  proclaimed  under  date  of  April 
18,  1859.  That  the  Yakima  River  and  its  tributaries  run 
through  or  border  on  a  large  part  of  the  lands  of  said 
Yakima  Indian  Reservation  and  a  large  part  thereof, 
87  to  wit,  more  than  one  hundred  eighty-five  thousand 
(185,000)  acres,  are  susceptible  of  irrigation  from 
and  by  the  use  of  the  waters  of  the  said  Yakima  River 
and  its  tributaries.  That  the  said  treaty  so  ratified  in  1859 
provided  for  establishing  schools  and  the  employment  of 
expert  farmers  to  teach  the  Indians  the  art  of  agriculture 
and  otherwise  showed  the  intention  that  said  reservation 
lands  should  be  farmed  and  that  the  Indians  should  be  en¬ 
couraged  to  develop  as  an  agricultural  people. 

That  the  said  lands  in  their  natural  condition  are  arid 
and  incapable  of  producing  agricultural  crops,  but  are  fer- 


118 


tile  and  productive  when  irrigated.  That  the  said  lands 
of  the  said  Yakima  Indian  Reservation  susceptible  of  irri¬ 
gation  from  the  said  Yakima  River  and  its  tributaries  re¬ 
quire  for  the  successful  and  proper  irrigation  thereof  and 
for  domestic  and  other  uses  on  said  lands  two  thousand 
(2,000)  cubic  feet  per  second  of  time  of  the  waters  of  said 
Yakima  River. 

That  thereafter,  in  the  year  1903,  the  United  States  began 
the  construction  of  the  certain  irrigation  canal  known  as 
the  New  Reservation  or  Wapato  Canal  for  the  irrigation 
and  reclamation  of  lands  on  said  Indian  Reservation,  and 
constructed  the  same  to  a  capacity  of  one  thousand  (1,000) 
second-feet  and  thereafter  enlarged  the  same  to  a  capacity 
of  twTo  thousand  (2,000)  second-feet,  and  each  year  until  the 
present  time  the  waters  of  the  Yakima  River  have  been  di¬ 
verted  by  the  United  States  through  said  canal  and  applied 
to  beneficial  use  in  the  irrigation  of  the  lands  of  the  said 
Indian  Reservation  to  the  amount  of  2,000  second-feet,  and 
large  agricultural  crops  have  been  grown  thereon. 

That  under  the  rule  established  by  the  Supreme  Court  in 
the  Winters  case  (207  U.  S.  564,  577,  52  L.  Ed.  340),  the 
lands  of  the  said  Yakima  Indian  Reservation  have  a  su¬ 
perior  and  prior  right  to  the  natural  flow  waters  of  the 
Yakima  River  and  its  tributaries  to  the  full  extent  of  the 
said  2,000  second-feet  required  for  the  irrigation  thereof 
dating  back  in  priority  to  the  date  of  the  establishment  of 
the  said  Indian  Reservation  in  1855  and  that  the  said  water 
right  of  the  said  Indian  Reservation  is  prior  in  time  and 
superior  in  right  to  all  other  water  rights  from  the  said 
stream  and  long  prior  to  the  rights  claimed  by  the  plain¬ 
tiffs  herein.  That  the  plaintiffs  have  no  right  to  the  natural 
flow  of  the  Yakima  River  as  against  the  prior  rights  of  the 
lands  of  the  said  Indian  Reservation  and  no  right  thereto 
as  against  the  prior  rights  of  the  old  canals  of  the  Yakima 
Valley  hereinafter  referred  to.  That  the  relief  sought  by 
plaintiffs  herein  and  the  rights  claimed  by  the  plaintiffs 
herein  are  in  conflict  with  and  would  tend  to  impair  and 
destroy  the  prior  and  superior  rights  of  the  said  Indians 
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and  the  owners  of  the  said  Indian  Reservation  land  and 
that  the  owners  of  the  said  Indian  Reservation  lands  are 
necessary  parties  herein  and  that  their  prior  and  superior 
rights  cannot  lawfully  be  impaired  or  destroyed  without 
bringing  such  parties  before  the  court  and  giving  them  an 
opportunity  to  be  heard. 

That  long  prior  to  the  date  in  1905  when  the  United  States 
appropriated  all  the  then  unappropriated  water  of  the 
Yakima  River  and  its  tributaries  for  use  on  the  proposed 
Yakima  Reclamation  project  and  began  the  construction  of 
the  said  project,  the  old  private  canals  of  the  Yakima  Val¬ 
ley  and  the  owners  thereof  had  appropriated  and  several 
times  over-appropriated  all  the  low  water  natural  flow  of 
the  Yakima  River  and  its  tributaries.  That  at  the  time  the 
said  Yakima  project  was  begun  the  only  unappropriated 
water  remaining  available  from  the  Yakima  River  consisted 
of  the  winter  flow  of  the  said  Yakima  River  and  its  tribu¬ 
taries  and  the  flood  water  of  the  spring  months 
88  which  had  to  be  stored  in  costly  artificial  res¬ 

ervoirs  before  it  could  be  made  available  for  the  irri¬ 
gation  requirements  of  the  major  part  of  the  irrigation 
season  and  that  on  account  of  the  variations  of  high 
and  low  water  years  it  is  frequently  necessary  to 
carry  over  stored  water  in  the  said  Government 
reservoirs  for  two  or  three  years  in  order  to  provide 
an  adequate  water  supply  for  the  low  water  years.  That 
only  by  means  of  the  said  reservoirs  of  the  United  States 
could  the  1.84  acre-feet  per  acre  per  annum  of  excess 
water  demanded  by  plaintiffs  herein  over  their  contract 
amount  of  a  proportionate  share  not  exceeding  3  acre-feet 
be  provided.  That  before  such  water  supply  can  reach 
plaintiffs’  land  it  has  to  be  first  diverted  and  stored  in  the 
reservoirs  of  the  United  States  and  held  therein  for  periods 
varying  from  several  months  to  several  years  and  then  re¬ 
leased  into  the  channel  of  the  Yakima  River,  from  which  it 
must  be  again  diverted  into  the  artificial  canal  system  con¬ 
structed,  owned  and  operated  by  the  United  States  Gov¬ 
ernment. 
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Defendant  further  denies  that  under  or  by  virtue  of  said 
statute,  law  or  said  decisions  or  any  statute,  law  or  decisions 
the  absolute  title  in  fee  simple  or  any  other  kind  of  title  to 
4.84-  acre-feet  of  water  per  acre  per  annum  or  any  other 
amount  of  water  in  excess  of  the  proportionate  share  in 
proportion  to  irrigable  acreage  specified  in  the  contract 
equivalent  here  to  3  acre-feet  per  acre  per  annum  became 
or  is  now  vested  in  the  plaintiffs. 

That  the  law  of  Washington  requires  that  before  the 
State  officers  or  any  one  else  have  authority  to  control  or 
regulate  such  diversions  and  distributions  of  water  from 
the  natural  stream,  the  water  rights  from  the  said  stream 
must  first  be  adjudicated  and  determined  both  as  to  the 
amounts  thereof  and  the  relative  priorities  thereof  by  a 
court  of  competent  jurisdiction.  That  there  has  never  yet 
been  any  such  judicial  determination  of  the  rights  to  divert 
water  from  the  Yakima  River  and  its  tributaries  and  that 
neither  the  defendant  herein  nor  any  other  Federal  or  State 
officer  has  any  control  or  right  of  control  over  the  head- 
gates  and  diversions  of  the  numerous  old  canals  which  di¬ 
vert  water  from  the  Yakima  River.  That  the  Sunnyside 
Canal  which  supplies  water  for  the  irrigation  of  plaintiffs’ 
land  is  the  last  or  lowest  canal  of  any  importance  on  the 
Yakima  River  and  has  its  heading  below  the  headings  of 
the  canals  supplying  the  other  divisions  of  the  Yakima 
project,  referred  to  in  paragraph  II  of  this  answer,  and  also 
below  the  headings  of  the  numerous  private  canals  which 
supply  water  to  the  various  irrigation  projects  under  the 
said  private  canals.  That  there  are  over  25  of  such  private 
canals  owned  and  operated  by  private  or  mutual  irrigation 
companies  or  groups  of  individuals  diverting  water  from 
the  Yakima  River  and  its  tributaries  above  the  head  of  the 
said  Sunnyside  Canal.  That  the  defendant  has  no  control 
over  the  said  private  canals  and  no  means  of  preventing 
the  owners  of  such  canals  from  diverting  the  waters  flowing 
down  the  Yakima  River  and  its  tributaries  before  the  same 
reach  the  head  of  the  said  Sunnyside  Canal.  That  the  large 
canal  known  as  the  Kittitas  Canal,  together  with  the  head- 
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gates  and  diversion  dam  in  connection  therewith  which  sup¬ 
plies  water  for  the  irrigation  of  the  Kittitas  Division  of  the 
Yakima  project,  is  now  being  operated,  maintained  and 
controlled  bv  the  Kittitas  Reclamation  District,  which  dis- 
trict  has  contract  rights  (under  contracts  between  the  said 
district  and  the  United  States)  to  divert  and  use  372,000 
acre-feet  of  the  waters  appropriated  by  the  United  States 
and  mainly  supplied  from  its  reservoirs  known  as  the 
Keechelus  and  Kachess  reservoirs.  That  the  said  Kittitas 
Canal  has  its  heading  on  the  Yakima  River  above  the  head¬ 
ing  of  the  Sunnyside  Canal  and  just  below  the  point  where 
the  stored  water  from  the  Government’s  said  Keechelus  and 
Kachess  reservoirs  reach  the  Yakima  River.  That  the  said 
Kittitas  Canal  and  the  diversion  works  in  connection 
89  therewith  have  sufficient  capacity  and  ample  contract 
rights  to  drain  the  Yakima  River  of  practically  all 
the  stored  water  available  in  low  water  years  from  the 
Keechelus  and  Kachess  reservoirs.  That  the  defendant 
has  no  control  over  the  diversions  of  the  said  Kittitas  Canal 
and  no  control  over  the  diversions  of  the  numerous  old 
private  canals  of  the  Yakima  Valley  and  no  means  of  com¬ 
pelling  the  parties  in  control  of  said  canals  to  bypass  the 
water  supply  necessary  to  furnish  to  plaintiffs  and  the  other 
similarly  situated  water  users  of  the  Sunnyside  Division 
the  extra  water  supply  which  they  are  demanding  over  their 
contract  amount  of  a  proportionate  share  equivalent  to  “3 
acre-feet  per  annum  per  acre.”  That  the  defendant  is 
therefore  without  the  legal  or  physical  power  to  comply 
with  the  prayer  for  relief  should  such  prayer  be  granted. 
Defendant  further  alleges  that  the  owners  and  operators 
of  all  of  the  said  canals  which  have  their  heading  on  the 
Yakima  River  and  its  tributaries  above  the  head  of  the 
said  Sunnyside  Canal  are  indispensable  parties  to  the 
granting  of  the  relief  sought  in  this  action. 

IX. 

Replying  to  paragraph  IX  of  the  amended  bill,  the  defen¬ 
dant  admits  that  the  United  States  completed  the  construc¬ 
tion  of  the  irrigation  system  of  said  unit  and  constructed 
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reservoirs  of  sufficient  capacity  to  beneficially  and  success¬ 
fully  irrigate  all  lands  within  said  unit  but  alleges  that  the 
Sunnvside  unit  or  division  is  only  one  of  the  five  principal 
divisions  of  the  Yakima  project  which  are  dependent  upon 
the  said  reservoirs  constructed  by  the  United  States  for 
their  water  supply  and  alleges  that  the  districts  represent¬ 
ing  all  of  the  said  other  divisions  of  the  project  and  also 
the  various  canal  companies,  districts  and  individuals  hav¬ 
ing  Warren  Act  contracts  for  a  water  supply  from  the  said 
Government  reservoirs  have  contracts  of  equal  dignity  and 
validity  with  that  of  the  plaintiffs  herein,  under  which  all 
the  said  other  companies,  districts  and  individuals  are  en¬ 
titled  to  receive  water  from  the  said  reservoirs,  and  alleges 
that  the  said  reservoirs  are  not  of  sufficient  capacity,  par¬ 
ticularly  in  low  water  years,  to  furnish  to  the  other  divisions 
of  the  said  project  and  to  the  other  companies,  districts  and 
individuals  entitled  to  receive  water  from  said  reservoirs 
the  amounts  of  water  to  which  they  are  entitled  if  the  plain¬ 
tiffs  and  other  water  users  on  the  said  Sunnvside  division 
similarly  situated  are  allowed  to  enlarge  their  water  rights 
from  the  proportionate  share  equivalent  to  3  acre-feet  speci¬ 
fied  in  their  contracts  to  the  4.84  acre-feet  demanded  in 
this  action,  and  that  the  effect  of  furnishing  to  the  plaintiff 
herein  the  1.84  acre-feet  of  water  per  acre  per  annum  herein 
demanded  by  the  said  plaintiffs  free  of  charge  would  be 
that  the  other  10,000  water  users  of  the  Yakima  project  and 
the  other  companies,  districts,  individuals  and  divisions 
having  contract  rights  from  the  reservoirs  of  the  said  proj¬ 
ect  either  would  be  deprived  of  a  part  of  the  water  to  which 
thev  are  entitled  under  their  several  contracts  wfith  the 
United  States  or  would  be  burdened  with  the  cost  of  pro¬ 
viding  the  additional  1.84  acre-feet  of  water  per  acre  per 
annum  so  furnished  free  of  charge  to  the  plaintiffs. 

Defendant  denies  that  the  cost  of  constructing  the  said 
irrigation  system  and  reservoirs  of  sufficient  capacity  to 
beneficially  and  successfully  irrigate  said  land  has  been 
ascertained  or  determined  and  denies  that  the  determina¬ 
tion  or  any  determination  has  ever  been  made  that  4.84 
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acre-feet  of  water  per  acre  per  annum  is  necessary  to  bene¬ 
ficially  or  successfully  irrigate  said  land,  or  any  other 
amount  in  excess  of  3  acre-feet;  and  denies  that  4.84  acre- 
feet  of  water  per  acre  per  annum  was  or  is  necessary  to 
beneficially  or  successfully  irrigate  the  land  herein  de¬ 
scribed,  or  any  amount  in  excess  of  3  acre-feet;  and 
90  denies  that  said  amount  of  water  or  any  amount  of 
water  had  been  delivered  for  several  years  by  the 
United  States  to  any  lands  of  the  plaintiffs. 

Defendant  admits  that  Secretary  Franklin  K.  Lane  issued 
an  order  and  notice,  copy  of  which  is  attached  to  the 
amended  bill  as  Exhibit  D,  but  denies  the  other  allegations 
of  said  paragraph  IX  of  the  amended  bill  of  complaint. 

X. 

Replying  to  paragraph  X  of  the  amended  bill  of  com¬ 
plaint  defendant  denies  that  plaintiff  and  their  predecessors 
in  title  have  fully  and  in  every  particular  complied  with 
the  terms  of  the  Reclamation  Act  and  all  contracts  in  con¬ 
nection  therewith;  admits  that  they  have  paid  all  sums 
which  have  accrued  and  come  due  on  account  of  the  con¬ 
struction  charge  to  be  paid  for  the  said  water  right  of  a 
proportionate  share  equivalent  to  not  to  exceed  3  acre-feet 
per  acre  per  annum  as  specified  in  the  said  contract  but 
alleges  that  the  plaintiffs  and  plaintiffs’  predecessors  in 
interest  have  never  paid  anything  at  all  on  or  toward  the 
said  additional  water  right  of  1.84  acre-feet  per  acre  per 
annum  in  excess  of  the  present  contract  amount,  which  said 
additional  1.84  acre-feet  is  being  demanded  in  this  action; 
and  denies  that  the  plaintiffs  have  paid  all  operation  and 
maintenance  charges  assessed  against  the  same.  Denies 
that  the  plaintiffs  are  now  the  owner  and  holder  of  any 
title  to  any  water  right,  in  excess  of  the  proportionate  share 
equivalent  to  3  acre-feet  specified  in  the  contract.  Admits 
that  4.84  acre-feet  of  water  per  acre  per  annum  would  be 
sufficient  to  beneficially  and  successfully  irrigate  said  land ; 
and  alleges  that  the  same  would  be  largely  in  excess  of  the 
amount  necessary  to  beneficially  and  successfully  irrigate 
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said  land.  Denies  that  the  said  water  right  or  any  water 
right  in  excess  of  the  said  proportionate  share  equivalent 
to  3  acre-feet  named  in  the  contract  is  appurtenant  to  the 
land  described  in  the  complaint  and  denies  that  any  title 
to  any  water  right  in  excess  of  the  proportionate  share 
equivalent  to  3  acre-feet  per  acre  per  annum  specified  in 
the  contract  is  now  vested  in  the  plaintiffs. 

Further  answering  defendant  alleges  that  the  water  im¬ 
pounded  in  the  reservoirs  of  the  United  States  and  con¬ 
served  therein  and  the  water  diverted  and  confined  in  its 
canals  has  been  lawfully  severed  from  the  natural  flow  of 
the  stream  and  has  been  made  useful  and  valuable  through 
the  efforts  and  expenditures  of  the  United  Staes  and  that 
under  the  laws  of  the  State  of  Washington,  the  said  im¬ 
pounded  water  has  become  the  absolute  personal  property 
of  the  United  States,  and  that  it  is  such  impounded  water, 
the  property  of  the  United  States,  that  the  plaintiffs  seek 
to  have  delivered  to  them  in  this  suit. 

XI. 

Replying  to  paragraph  XI  of  the  amended  bill  of  com¬ 
plaint  defendant  admits  that  on  or  about  the  year  1930  El- 
wood  Mead,  then  Commissioner  of  Reclamation  of  the 
United  States,  wished  to  construct  the  Cle  Elum  Reservoir ; 
admits  that  said  reservoir  was  in  part  to  store  water  for 
the  purpose  of  irrigating  land  in  the  Kittitas  Reclamation 
District  and  also  in  part  for  the  purpose  of  furnishing 
water  to  irrigate  lands  in  the  Roza  division  of  the  said  pro¬ 
ject  ;  denies  that  the  same  was  exclusively  for  the  said  Kit¬ 
titas,  Roza  and  Kennewick  divisions  or  exclusively 
91  for  any  other  divisions  of  the  project;  alleges  that 
the  said  Cle  Elum  reservoir  and  all  the  other  reser¬ 
voirs  of  the  said  project  have  been  constructed  as  a  part  of 
a  general  storage  system  for  the  use  of  all  the  units  and  di¬ 
visions  of  the  said  project  and  also  for  all  the  water  users 
and  contracting  companies  of  the  said  project  having  rights 
to  water  from  the  reservoirs  of  the  United  States,  including 
all  of  the  10,000  other  water  users  who  have  rights  of  equal 
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standing  with  those  of  the  plaintiffs  to  a  proportionate  part 
of  the  water  from  said  general  reservoir  system  of  the 
United  States.  Defendant  denies  all  other  allegations  of 
the  said  paragraph  XI  and  further  denies  that  the  said 
Mead  without  consulting  the  plaintiffs  or  in  any  other  way 
or  at  all  charged  the  sum  of  $1,000,000  to  said  unit  and 
district. 

Further  answering  said  paragraph  XI  defendant  alleges 
that  no  charge  has  ever  been  made  against  the  plaintiffs 
herein  or  any  of  the  other  water  users  of  the  said  Sunny- 
side  division  of  the  project  except  the  amount  specified  to 
be  paid  by  said  parties  in  their  respective  contracts  as  the 
charge  for  a  water  right  of  a  proportionate  share  equiva¬ 
lent  to  not  to  exceed  3  acre-feet  specified  in  said  contracts. 

Further  answering,  defendant  alleges  that  what  was  done 
by  the  Secretary  of  the  Interior  in  the  effort  to  provide  ad¬ 
ditional  funds  to  pay  for  additional  reservoir  construction 
was  as  follows :  That  while  furnishing  to  the  plaintiffs  and 
all  other  water  users  of  the  said  Sunnyside  division  at  all 
times  the  full  amount  of  water  agreed  to  be  furnished  to 
such  parties  under  their  respective  water  right  contracts, 
the  Secretary  of  the  Interior  offered  said  plaintiffs  and 
other  water  users  an  opportunity  to  contract  for  the  rental 
of  an  additional  water  supply  if  they  so  desired,  to  be  fur¬ 
nished  if  and  when  available  and  so  long  as  the  same  could 
be  furnished  without  encroaching  upon  the  contract  rights 
of  the  other  water  users  of  the  said  project,  some  of  whom 
were  not  yet  ready  to  use  all  of  the  water  to  which  they 
were  entitled  under  their  respective  contracts,  and  defen¬ 
dant  alleges  that  only  by  making  a  reasonable  charge  for 
extra  water  furnished  to  the  plaintiffs  and  using  the  funds 
so  collected  for  the  purpose  of  constructing  additional  reser¬ 
voir  capacity  and  additional  canal  capacity  can  such  addi¬ 
tional  water  supply  be  furnished  to  the  plaintiffs  without 
taking  the  same  away  from  the  other  water  users  of  the 
project  who  are  entitled  thereto  under  their  respective  con¬ 
tracts. 
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XII. 

Replying  to  paragraph  XII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  any  amount  was  ever  at¬ 
tempted  to  be  charged  against  the  plaintiffs  and  other  water 
right  applicants  and  water  users  in  said  district  equivalent 
to  35  percent  of  the  original  cost  of  the  water  right,  or  any 
other  percent  or  proportion  thereof,  and  alleges  that  the 
only  action  taken  in  connection  therewith  consisted  in  the 
said  offer  to  permit  such  of  the  said  water  users  as  might 
desire  to  do  so  to  contract  for  the  rental  of  an  additional 
water  supply  over  and  above  the  amounts  provided  for  in 
their  existing  contracts.  The  defendant  denies  the  remain¬ 
ing  allegations  of  said  paragraph  XII. 

XIII. 

Replying  to  paragraph  XIII  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  Secretary  of  the  Interior  Ray 
Lyman  Wilbur  addressed  to  the  President  that  certain  let¬ 
ter  marked  Exhibit  E  and  attached  to  the  amended 
92  bill  of  complaint,  but  defendant  denies  that  the  said 
Secretary  of  the  Interior  certified  anything  to  the 
President  of  the  United  States  and  denies  the  other  allega¬ 
tions  of  said  paragraph  XIII  and  alleges  that  the  said  letter 
referred  to  as  Exhibit  E  is  merely  the  recommendation  of 
the  Secretary  of  the  Interior  and  the  expression  of  his 
opinion  required  by  law  that  the  said  proposed  reservoir 
“will  probably  return  the  cost  thereof  to  the  United  States”. 
Further  answering,  defendant  states  that  said  letter  speaks 
for  itself. 

XIV. 

Replying  to  paragraph  XIV  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  the  Secretary  of  the  Interior 
issued  the  orders  and  regulations,  copies  of  which  are  at¬ 
tached  to  the  said  amended  bill  of  complaint  as  Exhibits 
F  and  Gr,  but  denies  that  the  said  Elwood  Mead  and  B.  E. 
Stoutemver  or  anyone  else  agreed  with  Ray  Lyman  Wilbur, 
the  then  Secretary  of  the  Interior,  or  with  anyone  else,  to 
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force  and  coerce  the  plaintiffs  or  any  other  water  right  ap¬ 
plicants  and  water  users  in  said  unit  or  division  or  the  said 
district  and  further  denies  the  other  allegations  of  the  said 
paragraph  XIV  of  the  amended  complaint  and  alleges  that 
the  only  person,  so  far  as  defendant  knows,  who  tried  to 
force  and  coerce  the  plaintiffs  was  the  plaintiffs’  attorney, 
one  Stephen  E.  Chaffee,  and  that  in  so  far  as  the  same  re¬ 
lates  to  the  lands  of  the  plaintiffs  herein,  described  in  the 
amended  bill  of  complaint,  the  acts  complained  of  in  the  said 
amended  bill  of  complaint  were  ordered,  directed,  requested, 
urged,  insisted  upon  and  arranged  for  by  the  plaintiffs  ’  said 
attorney  Stephen  E.  Chaffee  and  the  said  other  representa¬ 
tives  of  the  plaintiffs  for  the  purpose  of  making  up  one  of 
the  three  test  cases  provided  for  in  that  certain  stipulation 
between  the  said  Stephen  E.  Chaffee  and  the  attorneys  for 
the  Government,  copy  of  which  is  hereto  attached  marked 
“Exhibit  A”  and  made  a  part  hereof,  and  that  certain  letter 
of  instructions  copy  of  which  is  hereto  attached  marked 
“Exhibit  B”  and  made  a  part  hereof,  as  hereinafter  more 
fully  set  out.  Defendant  alleges  that  the  plaintiffs  either 
authorized  in  advance  or  thereafter  ratified  the  said  acts  of 
his  said  attorney  and  other  representatives  in  arranging 
for  and  bringing  about  the  acts  complained  of  in  this  action 
in  so  far  as  the  same  relate  to  the  plaintiffs’  land. 

Defendant  admits  that  the  notices  and  orders  attached  to 
the  amended  bill  of  complaint  as  Exhibits  F  and  G  were 
duly  issued  by  the  Assistant  Secretary  of  the  Interior  but 
denies  that  the  said  Mead,  Stoutemyer  and  Wilbur  caused 
the  said  Assistant  Secretary  of  the  Interior  to  issue  the 
same  and  denies  that  the  same  were  issued  for  any  purpose 
other  than  that  therein  set  out,  namely,  to  give  to  those  wa¬ 
ter  users  of  the  Sunnyside  Valley  Irrigation  District  who 
might  desire  to  do  so  an  opportunity  to  rent  additional  wa¬ 
ter  in  excess  of  their  contract  amounts  if  they  should  so  de¬ 
sire  at  such  times  as  there  might  be  surplus  water  available 
for  such  purpose  over  the  requirements  of  other  contract 
holders,  pending  the  time  that  the  other  water  users  who 
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had  the  permanent  rights  to  such  water  were  ready  to  use 
the  same. 

XV. 

Replying  to  paragraph  XV  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  in  pursuance  of  the  said  public 
notices  or  orders,  or  in  any  way  or  at  all,  the  said  Mead, 
Stoutemyer  and  Wilbur  notified  the  plaintiffs  as  set  out  in 
said  paragraph  XV  or  at  all,  and  denies  that  in  the  event 
that  said  public  notices  and  orders  are  enforced  plain- 
93  tiffs  would  be  deprived  of  40  percent  of  the  water 
title  to  which  is  vested  in  them,  or  any  water  at  all 
title  to  which  is  vested  in  them.  Further  answering,  defen¬ 
dant  denies  that  plaintiffs  have  title  to  any  water  sought  by 
them  to  be  delivered  by  the  defendant.  Defendant  admits 
that  a  form  of  water  right  application  in  the  form  quoted  in 
paragraph  XV  was  issued  and  alleges  that  the  purpose  of 
the  same  was  to  furnish  to  those  water  users  who  might  de¬ 
sire  to  take  advantage  thereof  an  opportunity  to  rent  addi¬ 
tional  water  if  they  so  desired  at  such  times  as  surplus  wa¬ 
ter  might  be  available,  pending  the  time  that  the  parties 
having  the  permanent  rights  thereto  were  ready  to  use  the 
full  amounts  to  which  they  were  entitled  under  their  several 
contracts. 

XVI. 

Replying  to  paragraph  XVI,  the  defendant  denies  that 
said  Stoutemyer,  Mead  and  Wilbur,  or  any  or  either  of 
them,  agreed  with  the  representatives  of  other  divisions  of 
the  Yakima  project  which  were  under  construction  or  to  be 
constructed  that  the  said  parties  or  either  of  them  would 
attempt  by  means  of  said  water  rental  application,  or  by 
any  other  means,  to  force  or  coerce  the  wTater  right  appli¬ 
cants  and  users,  including  the  plaintiffs,  to  authorize  the 
officers  of  the  Sunnvside  Valley  Irrigation  District  to  exe¬ 
cute  a  contract  as  alleged  in  the  said  paragraph  XVI  or  at 
all.  Defendant  denies  the  remaining  allegations  of  said 
paragraph. 
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XVTL 

Replying  to  paragraph  XVII  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  3  acre-feet  of  water  per 
acre  is  not  now’,  denies  that  the  same  never  has  been,  and 
denies  that  the  same  will  not  in  the  future  be,  sufficient  to 
beneficially  irrigate  the  land  belonging  to  the  plaintiffs 
herein.  Denies  that  a  maximum  of  3  acre-feet  of  water  per 
acre  furnished  to  the  land  of  the  plaintiffs  would  enable 
them  to  beneficially  irrigate  only  about  one  half  of  said 
land,  leaving  the  other  half  thereof  barren  and  unproductive 
and  thereby  forcing  one  half  of  the  land  belonging  to  the 
plaintiffs  to  bear  construction  and  maintenance  charges,  tax 
and  assessments  on  the  whole  tract  of  land.  Defendant  de¬ 
nies  that  if  plaintiffs  attempted  to  spread  a  maximum  of  3 
acre-feet  per  acre  over  the  w-hole  tract  of  land  belonging  to 
them,  they  would  not  have  sufficient  water  to  grow  any  prof¬ 
itable  crop;  denies  that  their  land  wrould  be  destroyed  for 
farming  purposes,  causing  them  to  suffer  irreparable  loss 
and  damages;  denies  that  plaintiffs  w’ould  suffer  any  dam¬ 
age  which  could  not  be  compensated  for  in  an  action  at  law, 
or  any  damage  at  all ;  denies  that  the  plaintiffs  have  no  ade¬ 
quate  or  complete  remedy  at  lawr ;  and  denies  that  effective 
relief  can  only  be  administered  in  a  court  of  equity. 

XVIII. 

Replying  to  paragraph  XVIII  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  at  all  times,  or  at  any 
times,  on  all  other  Federal  Reclamation  projects  or  on  the 
Sunnyside  unit  of  the  Yakima  project  prior  to  October  17, 
1930,  the  successive  Secretaries  of  the  Interior,  their  sub¬ 
ordinates  and  their  representatives  charged  with  the  admin¬ 
istration  of  said  project,  or  any  of  them,  have  consistently 
or  uniformly  or  at  all  construed  the  Reclamation  Act  and 
contracts  similar  to  Exhibit  A  and  water-right  applications 
similar  to  Exhibit  C  to  mean  that  the  water-right  applicant 
and  water  user  had  a  vested  interest  for  a  water 
94  right  to  a  sufficient  amount  to  beneficially  and  sue- 
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cessfully  irrigate  said  tract  of  land  in  said  project  or 
in  any  other  amount  than  the  proportionate  share  equiva¬ 
lent  to  not  exceeding  3  acre-feet  specified  in  the  said  con¬ 
tract  (Exhibit  C)  attached  to  the  amended  bill.  Denies  that 
the  determination  as  to  the  amount  required  to  beneficially 
and  successfully  irrigate  each  tract  was  to  be  made  by  the 
representatives  and  subordinates  of  the  successive  Secre¬ 
taries  of  the  Interior  who  were  charged  with  the  distribu¬ 
tion  of  water.  Alleges  that  the  said  determination  of  the 
duty  of  water  for  the  said  Sunnyside  division  of  3  acre-feet 
per  acre  was  made  by  the  Secretary  of  the  Interior  himself 
each  year  continuously  by  each  succeeding  Secretary  of  the 
Interior  and  was  officially  reported  to  Congress  as  herein¬ 
before  more  fully  set  out. 

Defendant  denies  that  in  the  administration  of  the  Recla¬ 
mation  Act  the  Secretary  of  the  Interior  has  arbitrarily 
fixed  the  amount  of  water ;  but  alleges  that  the  action  of  each 
successive  Secretary  of  the  Interior  hereinabove  set  out 
definitely,  finally,  and  conclusively  established  the  said  limit 
of  3  acre-feet  of  water  per  acre  per  annum  as  the  maximum 
amount  to  be  furnished  for  the  said  agreed  price  of  $52  per 
acre  and  that  such  action  was  not  arbitrary  but  was  taken  in 
the  exercise  of  a  sound  judgment  and  discretion  and  was  a 
necessary  and  proper  provision  for  carrying  out  the  require¬ 
ments  of  the  said  act  and  complying  with  the  purpose  there¬ 
of  as  construed  by  the  Supreme  Court  as  hereinabove  more 
fullv  set  out. 

Further  answering,  defendant  alleges  that  the  said  orders 
and  regulations  of  the  Secretary  of  the  Interior  permitting 
the  rental  of  extra  water  at  a  reasonable  price  by  parties  de¬ 
siring  to  rent  amounts  in  additions  to  their  existing  contract 
rights,  and  the  requirement  of  payment  of  a  reasonable 
charge  for  water  furnished  in  excess  of  the  said  existing 
contract  amount  of  a  proportionate  share  equivalent  to  not 
exceeding  3  acre-feet  per  acre,  is  the  only  feasible  means  un¬ 
der  which  such  additional  water  can  be  furnished  without 
wrongfully  and  unjustly  taking  the  same  away  from  the 
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other  water  users,  districts  and  divisions  of  the  project 
which  have  contracted  therefor,  are  paying  for  the  same  and 
are  entitled  to  the  use  thereof,  and  that  only  by  charging  for 
such  extra  water  and  using  the  funds  thus  provided  for  the 
purpose  of  enlarging  existing  reservoirs  or  constructing  ad¬ 
ditional  reservoirs  is  it  possible  to  furnish  additional  wa¬ 
ter  without  violating  the  requirements  of  the  said  Reclama¬ 
tion  Act  and  depleting  the  said  Reclamation  Trust  Fund  or 
wrongfully  taking  the  said  water  from  the  other  parties  who 
have  contracted  therefor,  are  paying  their  agreed  contract 
price  therefor  and  are  entitled  to  the  use  of  the  same. 

Defendant  denies  the  remaining  allegations  of  said  para¬ 
graph  XVIII. 

XIX. 

Replying  to  paragraph  XIX  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  since  the  promulgation  of 
the  said  order  and  notice  of  October  17, 1930,  and  the  public 
notice  or  order  of  February  19,  1932,  or  at  any  time  or  at 
all  it  has  been  definitely  ascertained  by  the  defendant  that 
the  Cle  Elum  Reservoir  actually  cost  $1,003,000  less  than 
the  estimated  cost  and  further  answering  defendant  alleges 
the  fact  to  be  that  the  said  Cle  Elum  Reservoir  has  not  vet 
been  completed  to  the  full  capacity  thereof  and  that  the  final 
cost  of  the  same  has  not  yet  been  determined  and  cannot  be 
finally  or  definitely  determined  until  the  completion  there¬ 
of. 

95  Defendant  denies  that  the  Kittitas  Reclamation 
District  has  entered  into  contract  to  purchase  from 
the  United  States  additional  water  at  a  contract  price  of 
$2,418,000  but  alleges  the  fact  to  be  that  over  two-thirds  of 
the  said  amount  was  provided  for  under  the  original  con¬ 
tract  of  the  said  Kittitas  Reclamation  District,  which  con¬ 
tract  was  made  under  date  of  February  16,  1921. 

Defendant  admits  that  the  Yakima-Benton  Irrigation  Dis¬ 
trict,  Roza  Unit,  has  authorized  a  contract  for  an  additional 
amount  of  water  at  an  additional  cost  to  the  said  district 
but  alleges  that  the  said  increased  water  supply  authorized 
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for  the  said  Yakima-Benton  Irrigation  District,  Roza  unit, 
does  not  increase  the  total  contract  obligations  upon  the 
United  States  and  the  reservoirs  thereof,  but  that  under 
date  of  July  8, 1921,  the  Roza  division  of  the  Yakima  proj¬ 
ect  represented  by  the  Yakima-Benton  Irrigation  District, 
and  under  date  of  October  2,  1921,  the  Moxee  division  rep¬ 
resented  by  the  Yakima  Irrigation  District,  had  entered 
into  water  supply  contracts  with  the  United  States  to  be 
furnished  out  of  the  reservoir  system  to  be  constructed  by 
the  United  States  for  the  said  Yakima  project;  that  there¬ 
after  on  account  of  some  change  of  plan  provision  was  made 
for  the  excluding  part  of  the  lands  originally  included  in  the 
said  Yakima  district  from  the  said  district  and  bringing  the 
same  into  the  Yakima-Benton  Irrigation  District  (Roza  di¬ 
vision)  to  be  irrigated  by  pumping  from  the  canal  now  un¬ 
der  construction  for  the  said  Roza  division  and  that  the 
said  increased  acreage  to  be  irrigated  from  the  said  canal  of 
the  Roza  division  required  a  corresponding  increase  in  the 
amount  of  water  to  be  furnished  therefor  but  did  not  in¬ 
crease  the  total  obligations  as  to  the  amount  of  water  to 
be  furnished  from  the  Government  reservoirs  or  the  total 
to  be  collected  therefrom. 

Defendant  denies  that  there  is  no  necessity  for  enforcing 
the  said  orders  and  denies  that  in  the  event  the  same  are 
enforced  the  Sunnyside  Valley  Irrigation  District  or  the 
plaintiffs  or  the  water  users  therein  will  pay  the  sum  of 
$1,000,000  or  any  other  sum  in  excess  of  the  cost  of  the  water 
supply  and  irrigation  works  to  be  furnished  to  the  said  di¬ 
vision  and  denies  that  the  United  States  will  actually  re¬ 
ceive  more  than  $1,000,000  over  the  entire  cost  of  the  con¬ 
struction  of  the  said  reservoir,  and  the  defendant  alleges 
that  the  United  States  will  not  receive  from  any  of  the  said 
divisions  any  payment  at  all  especially  applicable  to  the 
Cle  Elum  reservoir  as  distinguished  from  the  -other  reser¬ 
voirs  and  irrigation  works  of  the  said  Yakima  project.  De¬ 
fendant  further  alleges  that  all  payments  for  water  on  the 
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said  project  apply  on  water  to  be  furnished  from  the  pro¬ 
posed  reservoir  system  of  said  project  as  a  whole,  including 
all  of  the  said  reservoirs,  and  must  be  considered  on  the 
basis  of  the  average  cost  of  water  from  all  of  said  reser¬ 
voirs  ;  and  that  the  United  States  will  not  receive  $1,000,000 
or  any  other  amount  in  excess  of  the  actual  cost  of  the  said 
Yakima  project. 

XX. 

Replying  to  paragraph  XX  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  the  public  notices,  copies  of 
which  are  attached  to  the  amended  bill,  issued  by  the  said 
Ray  Lyman  Wilbur  as  Secretary  of  the  Interior  were  not 
made  and  issued  in  good  faith  and  denies  that  the  same  were 
not  made  and  issued  by  the  exercise  of  an  honest  judgment 
and  alleges  that  the  same  were  issued  in  good  faith  in  the 
exercise  of  an  honest  judgment  and  of  a  sound  discretion 
and  were  required  to  further  the  intent  and  purpose  of  the 
said  Federal  Reclamation  Act  as  applied  and  construed  by 
the  Supreme  Court  of  the  United  States.  Defendant  fur¬ 
ther  denies  that  the  said  orders  and  notices,  or  any  of  them, 
were  arbitrarily  or  capriciously  made  and  denies  that 
96  the  defendant  is  arbitrarily  and  capriciously  enforc¬ 
ing  the  same  for  the  purpose  of  coercing  or  forcing 
the  said  plaintiffs  or  other  water  users  to  enter  into  a  con¬ 
tract  with  the  United  States  for  $1,000,000  or  any  other 
amount  and  alleges  the  facts  to  be  that  so  far  as  plaintiffs’ 
lands  are  concerned  it  is  the  plaintiffs’  said  attorney 
Stephen  E.  Chaffee  who  has  ordered,  requested,  insisted 
upon  and  brought  about  the  acts  complained  of  in  the  said 
amended  bill  of  complaint  for  the  purposes  of  this  case  as 
hereinafter  more  fully  set  out  and  as  provided  for  in  the 
said  Exhibits  A  and  B  attached  hereto. 

Defendant  denies  the  remaining  allegations  of  said  para¬ 
graph  XX. 
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XXI 

Replying  to  paragraph  XXI  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  for  the  reasons  alleged  in  the 
said  amended  bill,  or  for  any  reason  or  at  all,  said  public 
notice  and  order  of  October  17,  1930,  or  the  said  public 
notice  and  order  of  February  19,  1932,  or  any  other  orders 
or  notices  referred  to  in  the  said  amended  bill  of  complaint, 
are  null  or  void  or  of  no  effect  or  in  excess  of  the  power 
and  authority  vested  in  the  Secretary  of  the  Interior,  and 
denies  that  the  enforcement  of  said  public  notices  and 
orders  is  in  excess  of  the  authority  vested  in  the  defendant, 
and  denies  that  if  defendant  enforces  said  public  notices 
and  orders  plaintiffs  will  be  deprived  of  the  use  of  about  40 
per  cent  of  the  water  right  or  any  part  or  per  cent  of  any 
water  right  title  to  which  is  vested  in  the  plaintiffs  and 
denies  that  the  enforcement  of  said  public  notices  and 
orders  is  in  violation  of  the  constitution  and  laws  of  the 
United  States  or  in  violation  of  the  statutes  and  constitu¬ 
tion  of  the  State  of  Washington ;  and  defendant  alleges  that 
to  the  contrary  it  would  be  in  violation  of  the  law  applicable 
to  the  said  Yakima  project  should  the  United  States  or  the 
defendant  be  required  to  furnish  the  plaintiffs  the  said  4.84 
acre-feet  of  water  per  acre  per  annum  in  lieu  of  the  propor¬ 
tionate  share  equivalent  to  not  to  exceed  3  acre-feet  agreed 
upon  and  contracted  by  the  parties  as  the  amount  to  be 
furnished  for  said  agreed  charge  of  $52  an  acre. 

xxn 

Replying  to  paragraph  XXII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  he  started  the  enforcement  of 
said  public  notice  and  order  of  October  17,  1930,  and  Feb¬ 
ruary  19,  1932,  and  the  orders  requiring  a  water  rental 
application  to  be  signed  as  a  condition  precedent  to  the  use 
and  enjoyment  by  the  plaintiffs  of  water  in  excess  of  3  acre- 
feet  during  the  irrigation  season  of  1934,  and  alleges  that 
so  far  as  plaintiffs’  lands  are  concerned  it  was  the  plain¬ 
tiffs’  attorney,  the  said  Stephen  E.  Chaffee,  and  the  other 
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agents  and  representatives  of  the  plaintiffs  who  began, 
arranged  for,  requested  and  brought  about  the  enforcement 
of  the  said  orders  and  notices  during  the  irrigation  season 
of  1934  and  that  the  same  was  requested,  arranged  for  and 
brought  about  by  the  plaintiffs  acting  through  their  said 
attorney,  agents  and  representatives  aforesaid  for  the  pur¬ 
pose  of  arranging  and  submitting  one  of  the  three  proposed 
test  cases  provided  for  in  the  stipulation  and  letter  of 
instructions  hereto  attached  as  Exhibits  A  and  B,  as  here¬ 
inafter  more  particularly  set  out.  That  the  alleged  wrong¬ 
ful  acts  complained  of  in  the  amended  bill  of  complaint 
herein  and  charged  herein  as  the  ground  for  injunctive 
relief  and  also  in  plaintiffs’  affidavits  in  support  of 
97  the  application  for  temporary  injunction,  to  wdt,  the 
alleged  partial  closing  of  certain  headgates  on  the 
17th  day  of  August,  1934,  on  the  laterals  supplying  water 
to  the  lands  of  the  plaintiffs  so  that  the  water  flowing 
through  the  said  gates  to  the  said  plaintiffs’  lands  would  be 
reduced  to  a  rate  equivalent  to  3  acre-feet  per  acre  per  year, 
were  not  done  or  performed  in  any  of  the  said  cases  by  the 
defendant  Harold  L.  Ickes  but  that  the  said  acts  of  partially 
closing  the  said  headgates  were  in  each  case  done  and  per¬ 
formed  by  the  local  employees  of  the  Reclamation  Bureau 
in  compliance  with  the  urgent  and  repeated  suggestions  and 
requests  of  the  attorney  and  other  representatives  of  the 
plaintiffs  herein,  pursuant  to  and  for  the  purpose  of  the 
provisions  of  that  certain  stipulation  hereto  attached  as 
Exhibit  A;  that  the  said  act  in  partially  closing  the  said 
headgates  was  taken  at  the  suggestion  of  the  said  attorney 
for  the  plaintiffs  and  at  the  request  of  the  said  attorney  and 
other  representatives  of  the  plaintiffs  pursuant  to  the  said 
stipulation  for  the  purpose  of  presenting  test  cases  in  order 
to  secure  a  judicial  interpretation  or  construction  of  the 
several  contracts  referred  to  in  the  bill  of  complaint  herein ; 
that  pursuant  to  the  provisions  of  said  stipulation  and 
prior  to  the  date  of  the  closing  of  said  headgates  the  Sunny- 
side  Valley  Irrigation  District,  acting  through  and  under 


136 


the  advice  of  the  said  Stephen  E.  Chaffee,  deposited  in 
escrow  in  the  Federal  Reserve  Land  Bank  in  Spokane, 
Washington,  the  sum  of  $30,000  to  await  the  decision  in  said 
test  cases  and  to  be  paid  over  to  the  United  States  in  com¬ 
pensation  for  the  extra  water  delivered  by  the  United 
States  during  the  irrigation  season  of  1934  in  the 
event  that  the  decision  of  the  court  sustains  the  right  of 
the  United  States  to  collect  for  such  extra  water  delivered 
in  excess  of  contract  amounts. 

Defendant  alleges  that  by  employing  and  still  retaining 
the  said  Stephen  E.  Chaffee  as  their  attorney  in  this  case 
the  plaintiffs  herein  ratified  the  action  of  the  said  Stephen 
E.  Chaffee  and  his  agents  and  associates  in  selecting  the 
lands  of  the  plaintiffs  for  the  purpose  of  such  test  case  and 
arranging  to  have  the  excess  water  shut  off  from  such  lands 
for  the  purpose  of  such  test  cases. 

That  on  account  of  the  fact  that  the  lands  of  the  plaintiffs 
herein  and  also  the  lands  of  the  plaintiffs  in  the  cases  of 
Philip  Louis  Parks  et  al.  v.  Harold  L.  Ickes,  and  Jacob  F. 
Ottmuller  v.  Harold  L.  Ickes,  Equity  No.  57739  and  Equity 
No.  57740  in  this  Court,  respectively,  do  not  receive  their 
water  supply  directly  from  Government  canals  and  laterals 
and  the  fact  that  in  each  of  said  cases  the  water  is  delivered 
by  the  Government  employees  into  a  lateral  which  is  used 
in  common  by  a  number  of  water  users  and  on  account  of 
the  difficulty  in  reducing  water  deliveries  to  the  plaintiffs 
without  also  reducing  the  water  supply  for  other  users  who 
are  not  intended  to  be  affected  by  such  action  the  local 
officers  and  employees  of  the  Reclamation  Bureau  on  the 
said  Yakima  project  were  very  reluctant  to  proceed  with 
the  said  program  provided  for  in  the  said  stipulation  and 
delayed  for  several  months  in  shutting  down  the  headgates 
and  in  doing  and  carrying  out  those  said  acts  complained 
of  in  the  complaint  herein  as  the  wrongful  acts  of  the  de¬ 
fendant  and  that  during  the  period  of  such  delay  the  plain¬ 
tiffs  herein,  acting  through  their  said  attorney  Stephen  E. 
Chaffee  and  other  representatives  of  the  said  plaintiffs, 
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including  the  officers  and  directors  of  the  Sunnyside  Valley 
Irrigation  District,  complained  and  protested  orally  and  by 
letter  on  account  of  the  delay  on  the  part  of  the  said  local 
officers  of  the  Government  in  carrying  out  the  said  acts 
which  the  plaintiffs  now  complain  of  in  the  amended  bill  of 
complaint  as  the  wrongful  acts  of  the  defendant  herein  and 
urging  the  said  local  officers  of  the  Government  to  act  more 
promptly  in  shutting  down  the  said  headgates  to  limit  the 
water  deliveries  for  the  plaintiffs  to  the  basis  of  the 
98  said  3  acre-feet  per  acre  per  annum,  and  that  the 
local  officers  and  employees  of  the  Government  did 
not  in  fact  close  down  the  said  headgates  during  the  said 
irrigation  season  as  above  set  out  until  they  had  been  re¬ 
peatedly  urged  and  requested  by  the  said  attorney  and 
other  representatives  of  the  plaintiffs  herein  so  to  do  and 
that  among  other  things  the  said  plaintiffs,  acting  through 
their  said  attorney  said  Stephen  E.  Chaffee,  wrote  to  the 
attoreny  for  the  Government  as  set  out  in  letter  under  date 
of  August  14,  1934,  copy  of  which  is  hereto  attached, 
marked  Exhibit  C  and  made  a  part  hereof,  and  that  the 
said  attorney  for  the  Government  replied  as  set  out  in  copy 
of  letter  under  date  of  August  16,  1934,  marked  Exhibit  D 
and  made  a  part  hereof,  and  that  the  plaintiffs  herein,  act¬ 
ing  through  their  said  attorney  Stephen  E.  Chaffee,  then 
further  replied  as  set  out  in  that  certain  letter  under  date 
of  August  18, 1934,  copy  of  which  is  hereto  attached,  marked 
Exhibit  E  and  made  a  part  hereof ;  that  all  of  the  said  let¬ 
ters  refer  to  and  relate  to  the  said  stipulation  theretofore 
made  for  the  purpose  of  securing  and  bringing  about  the 
performance  of  those  certain  acts  herein  set  out  which  are 
now  complained  of  by  the  said  attorney  for  the  plaintiffs  as 
the  wrongful  acts  of  the  defendant  herein  but  which  were 
in  fact  brought  about  by  the  said  attorney  for  the  plaintiffs 
for  the  purpose  of  said  proposed  test  cases  as  aforesaid. 

The  defendant  denies  the  remaining  allegations  set  out  in 
paragraph  XXII. 
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Further  aswering  the  amended  bill  of  complaint  as  a 
whole,  defendant  states : 

1.  That  economy  of  construction  and  development  re¬ 
quired  the  construction  of  storage  capacity  in  advance  of 
settlement  and  use  of  water,  so  that  in  the  early  history 
of  the  Sunnyside  division  of  the  project  for  a  number  of 
years  there  was  an  abundance  of  water  stored  in  the  several 
reservoirs  of  the  project  which  was  more  than  was  actually 
required  to  irrigate  the  divisions  of  the  project  then  com¬ 
pleted,  so  that  water  in  excess  of  contract  requirements  was 
temporarily  available. 

2.  That  the  new  lands  of  the  said  Yakima  project  in  com¬ 
mon  with  most  of  the  lands  of  the  arid  region  were  in  their 
natural  condition,  deficient  in  humus  and  until  humus  was 
added  to  the  soil  by  cropping  in  alfalfa  or  clover  and  turn¬ 
ing  under  the  alfalfa  or  clover  sod  or  other  humus  produc¬ 
ing  material,  such  lands  were  not  retentive  of  moisture  and 
required  for  the  successful  irrigation  thereof  much  larger 
amounts  of  water  than  are  required  after  such  lands  have 

been  in  cultivation  for  a  number  of  vears  and  are  more 
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abundantly  supplied  with  humus.  That  also  during  the 
early  years  of  the  project  most  of  the  new  land  had  not 
been  properly  leveled  and  prepared  for  irrigation  and  on 
account  of  the  hummocky  and  irregular  condition  of  the 
land,  more  water  was  applied  in  the  attempt  to  force  a 
head  of  water  over  such  irregular  surface  than  was  required 
in  later  years  when  the  lands  were  more  nearly  in  a  proper 
condition  for  irrigation.  That  the  time  when  such  extra 
water  was  needed  on  the  new  lands  of  the  Sunnyside  Divi¬ 
sion  coincided  with  the  time  when  surplus  water  was  avail¬ 
able  on  account  of  the  advance  construction  of  reservoirs, 
and  the  fact  that  the  canals  for  other  divisions  of  the  Yak¬ 
ima  project,  which  had  permanent  rights  to  a  large  share 
of  such  reservoir  water  were  not  yet  completed  and  the  fact 
that  large  areas  of  irrigable  land  under  completed  canals 
were  not  yet  fully  cultivated  or  ready  to  use  in  full  their 
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proportionate  share  of  the  water  supply  to  which  they  are 
entitled. 

99  That  during  such  years  of  temporary  need  of  extra 
water  on  the  Sunnyside  Division  lands  on  account  of 
the  newness  thereof  and  the  conditions  above  set  out  local 
Government  employees  at  times  of  temporary  surplus  al¬ 
lowed  extra  water  for  use  on  Sunnyside  Division  lands  out 
of  the  supply  which  is  being  paid  for  by  other  divisions  of 
the  project  and  to  which  such  other  divisions  have  the 
permanent  right. 

3.  That  the  need  for  extra  water  on  the  Sunnyside  Di¬ 
vision  on  account  of  the  extra  requirements  of  new  lands 
no  longer  exists  and  on  account  of  the  completion  of  the 
canal  system  for  the  Kittitas  Division  of  the  project  and 
the  rapid  progress  in  the  reclamation  of  the  lands  thereof, 
the  approaching  completion  of  the  canal  system  for  the 
Roza  division  and  the  more  complete  irrigation  and  reclam¬ 
ation  of  large  areas  of  previously  undeveloped  lands  scat¬ 
tered  throughout  the  Yakima  Valley  and  the  legal  and  equit¬ 
able  rights  which  other  divisions  of  the  Yakima  project 
have  to  their  pro  rata  share  of  available  water  supply  for 
which  they  are  paying  and  to  which  they  are  entitled  under 
their  contracts  with  the  United  States,  extra  water  cannot 
be  supplied  to  Sunnyside  Division  water  users  in  future 
years,  in  excess  of  their  contract  rights,  out  of  or  in  deroga¬ 
tion  of  the  rights  belonging  to  other  divisions  of  the  pro¬ 
ject.  That  during  all  of  such  times  such  excess  water  has 
been  delivered,  the  same  was  in  excess  of  the  lawful  re¬ 
quirements  as  provided  by  the  terms  of  the  said  contracts 
and  applications,  and  that  such  deliveries  were  temporary 
and  subject  to  discontinuance  at  any  time  by  the  United 
States,  and  particularly  at  such  times  as  the  requirements 
of  the  then  uncompleted  divisions  of  the  project  and  the 
irrigation  of  the  then  unirrigated  lands  of  the  old  divisions 
should  absorb  the  intermittent  over-abundance  of  water 
supply  so  available  as  “excess  'water”.  That  the  lands  of 
the  plaintiffs  herein,  and  all  other  lands  of  the  project,  with 
the  exception  of  the  old  supplemental  lands  (so  called),  were 
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required  to  pay  an  additional  operation  and  maintenance 
charge  for  the  delivery  of  such  excess  water  and  any  classi¬ 
fication  made  of  any  of  such  lands  as  to  water  requirements 
was  made  by  the  officers  of  the  Sunnyside  Valley  Irrigation 
District  as  a  basis  of  charge  and  collection  of  such  opera¬ 
tion  and  maintenance  costs  only. 

4.  That  the  Kittitas  division  of  the  project,  now  practi¬ 
cally  completed,  was  sufficiently  advanced  in  construction  in 
the  fall  of  1929  to  require  the  delivery  of  47,484  acre-feet  of 
water  provided  from  the  irrigation  works  constructed  by  the 
United  States,  mainly  storage  waters  from  the  said  reser¬ 
voirs  near  the  head  waters  of  the  said  stream  and  its  trib¬ 
utaries,  during  the  irrigation  season  of  1930  for  the  irriga¬ 
tion  of  lands  therein  which  the  United  States  was  by  con¬ 
tract  under  the  provisions  of  said  Warren  Act  required  to 
furnish  and  deliver.  That  a  supply  of  93,637  acre-feet  was 
required  for  said  Kittitas  division  in  1931,  12S,524  acre- 
feet  in  1932,  132,473  acre-feet  in  1933,  and  212,057  acre-feet 
in  1934,  and  that  an  increasing  amount  will  be  required  each 
year  until  the  said  Kittitas  division  is  completely  developed 
and  the  water  supply  contracted  by  the  said  Kittitas  Re¬ 
clamation  District  is  completely  in  use. 

5.  That  the  flow  of  the  Yakima  River  during  the  flood- 
water  season  in  the  spring  and  early  summer  is  many  times 
greater  than  during  the  low  water  season  in  August  and 
September.  That  the  project  reservoirs  are  located  near 
the  head  waters  of  the  Yakima  River  and  its  tributaries. 
That  in  low  water  years  the  storable  inflow  into  the  prin¬ 
cipal  project  reservoirs  is  insufficient  to  fill  such  reservoirs 
to  more  than  about  one-half  of  the  capacity  thereof.  That 
in  low-water  years  it  is  necessary  to  begin  drawing  stored 

water  out  of  the  reservoirs  in  May,  but  in  high-water 
100  years  the  natural  flow  of  the  stream  is  sufficient  to 

supply  the  project  needs  until  about  the  first  of  July, 
so  that  the  need  for  stored  water  is  greatest  in  years  when 
the  inflow  into  the  reservoir  is  smallest. 

That  the  runoff  into  the  Yakima  River  and  its  tributaries 
is  highly  variable  in  quantity  from  year  to  year  and  as 
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water  for  irrigation  is  valuable  in  inverse  ratio  to  the  quan¬ 
tity  available,  it  is  necessary  to  store  in  the  project  reser¬ 
voirs  water  out  of  the  excess  runoff  of  high-water  years  and 
carry  the  same  over  to  the  succeeding  year  in  order  to  pro¬ 
vide  sufficient  water  in  the  low-water  years  when  water  is 
most  needed. 

6.  That  large  sections  of  the  Sunny  side  Valley  Irrigation 
District  have  been  damaged  by  seepage  and  accumulation  of 
alkali  resulting  in  part  from  excess  application  of  water 
and  that  other  sections  of  the  district  are  threatened  by  a 
rising  ground-vrater  table.  That  even  on  land  where  the 
natural  underground  drainage  is  sufficient  to  carry  off  the 
surplus  water  applied  on  the  surface,  the  running  of  large 
quantities  of  water  through  the  soil  has  a  tendency  to  leach 
out  the  fertility  of  the  land.  That  3  acre-feet  of  irrigation 
water  per  acre  per  annum,  measured  at  the  land,  is  consid¬ 
ered  the  best  and  standard  amount  to  be  allowed  on  most 
projects  in  the  section  in  which  the  Yakima  project  is  lo¬ 
cated  and  that  water  deliveries  in  excess  of  such  amount  of 
3  acre-feet  per  acre  usually  do  more  harm  than  good  on  ac¬ 
count  of  the  leaching  of  the  soil  and  the  seeping  and  alka¬ 
lizing  of  the  lands.  That  one  of  the  best  ways  to  encourage 
an  economical  application  of  water  and  to  minimize  the 
danger  of  seepage  and  the  danger  incidental  to  any  un¬ 
necessary  drawing  out  of  the  stored  water  supply  is  by 
means  of  making  a  charge  for  extra  water  in  proportion 
to  the  amount  of  extra  water  used. 

7.  That  the  cost  of  the  canal  system  constructed  by  the 
United  States  for  the  said  Sunnyside  division  comes  within 
about  $500,000  of  the  total  aggregate  amounts  of  all  the 
repayment  contracts  in  connection  with  the  said  Sunnyside 
division  and  thus  leaves  a  margin  of  only  about  $500,000 
to  apply  on  the  cost  of  the  storage  water  to  be  provided  for 
use  on  the  said  Sunnyside  division.  That  on  the  basis  of 
the  present  use  of  water  on  the  said  Sunnyside  division,  the 
cost  of  providing  the  amount  of  stored  water  used  thereon 
in  low  water  years  is  in  excess  of  $1,500,000.  That  if  the 
United  States  is  compelled  by  mandatory  injunction  against 
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the  Secretary  of  the  Interior,  or  by  any  other  means,  to 
furnish  extra  water  for  the  said  Sunnyside  division  in  ex¬ 
cess  of  the  agreed  contract  amounts  and  on  the  basis  of  the 
present  use  thereon,  or  maximum  past  applications,  with¬ 
out  any  charge  for  the  extra  water  thus  supplied  in  excess 
of  the  agreed  contract  amounts,  such  requirement  would 
result  in  a  loss  of  over  $1,000,000  to  the  Reclamation  Fund, 
unless  such  loss  should  be  absorbed  on  other  divisions  of 
the  Yakima  project  by  compelling  such  other  divisions  to 
pay  $1,000,000  more  than  their  fair  pro  rata  share  of  the 
cost  of  the  said  reservoir  system. 

8.  That  the  contract  of  February  16,  1921,  between  the 
United  States  and  the  Kittitas  Reclamation  District  (which 
includes  the  lands  of  the  Kittitas  division  of  the  Yakima 
project)  contains  the  following  provision  as  to  the  amount 
required  to  be  paid  by  that  district  to  apply  on  the  reser¬ 
voir  costs  of  the  Yakima  project: 

“The  District  shall  pay  to  the  United  States,  for  the  sup¬ 
ply  of  water  herein  specified,  such  proportionate  part  of 
the  total  cost  of  all  the  works  constructed  to  store  such 
waters  as  the  number  of  acre-feet  delivered  bv  the  United 
States  hereunder  shall  bear  to  the  total  diversion 
101  rights  in  acre-feet  of  all  users  of  storage  water  bene¬ 
fiting  by  such  storage  works,  saving  and  excepting 
from  both  such  total  cost  and  total  diversion  rights  the  re¬ 
payment  charges  that  have  been  determined  upon  and  the 
diversion  rights  that  have  been  set  aside  for  the  use  and 
benefit  of  the  Sunnyside  and  Tieton  Units  of  the  Yakima 
Project  of  the  United  States  Reclamation  Service,  for  the 
Cascade  Canal  Company  and  the  Union  Gap  Irrigation  Dis¬ 
trict;  the  Secretary  of  the  Interior  to  determine  such  pro¬ 
portionate  part  and  such  total  cost,  which  determination 
shall  be  accepted  as  conclusive.” 

9.  That  the  contracts  with  the  Yakima-Benton  district 
(Roza  division  of  the  Yakima  project)  and  the  Kennewick 
district  (Kennewick  division)  and  most  of  the  Warren  Act 
contracts,  including  those  with  the  West  Side  Irrigating 
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Company,  the  Selah-Moxee  Irrigation  District,  the  Yakima 
Valley  Canal  Company,  the  Naches-Selah  Irrigation  Dis¬ 
trict,  and  the  Terrace  Heights  Irrigation  District,  contain 
similar  provisions.  That  the  effect  of  the  above-quoted  con¬ 
tract  provision  is  to  require  the  Kittitas  district  and  the 
other  divisions  of  the  Yakima  project  to  pay  that  part  of 
the  reservoir  costs  of  the  Yakima  project  which  are  not  paid 
by  the  Sunnyside  and  Tieton  divisions  and  the  Cascade 
Canal  Company  and  Union  Gap  Irrigation  District,  so  that 
the  effect  of  generosity  in  furnishing  $1,000,000  worth  of 
extra  storage  water  free  of  charge  to  the  Sunnyside  Valley 
Irrigation  would  be  to  throw  upon  other  divisions  of  the 
Yakima  project  the  unjust  burden  of  paying  for  the  free 
water  furnished  to  the  Sunnyside  division  in  addition  to 
their  own  equitable  pro  rata  share  of  the  project  costs. 

10.  That  the  Secretary  of  the  Interior  has  never  required 
the  plaintiffs  or  any  other  project  water  user  to  make  any 
other  or  different  contracts  from  those  now  in  effect.  That 
at  the  time  of  the  orders  complained  of  by  the  plaintiffs 
and  at  the  time  of  all  the  alleged  wrongful  acts  complained 
of  in  the  amended  bill  of  complaint,  the  Secretary  of  the 
Interior  and  his  subordinates  were  delivering  to  the  plain¬ 
tiffs  at  all  times  the  full  amount  of  water  specified  and 
agreed  upon  in  the  contract  between  the  plaintiffs  and  the 
United  States  and  the  effect  of  the  alleged  wrongful  order 
was  merely  to  offer  to  those  water  users  who  might  desire 
to  take  advantage  thereof  an  opportunity  to  purchase  or 
contract  for  extra  water  over  and  above  their  present  con¬ 
tract  amounts  if  they  so  desire.  That  only  by  means  of  a 
reasonable  charge  for  extra  water  furnished  in  the  Sunny¬ 
side  district  can  such  extra  water  be  furnished  without  do¬ 
ing  a  grave  injustice  to  other  divisions  of  the  project.  That 
if  the  United  States  is  compelled  by  permanent  injunction 
to  deliver  to  the  water  users  of  the  Sunnyside  division  free 
of  charge  the  water  supply  which  it  has  provided  for  and 
contracted  to  furnish  to  the  Kittitas  and  Yakima-Benton 
districts,  the  United  States  will  be  unable  to  meet  its  con¬ 
tract  obligations  to  those  districts. 
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11.  That  the  amount  of  water  demanded  by  the  plaintiffs 
herein  is  also  in  excess  of  their  pro  rata  share  of  the  avail¬ 
able  canal  capacity  in  proportion  to  irrigable  acreage,  as 
well  as  in  excess  of  their  pro  rata  share  of  the  available 
water  supply  in  proportion  to  irrigable  acreage. 

12.  That  the  said  irrigation  system  of  the  Sunnyside  di¬ 
vision  of  the  Yakima  project,  which  is  owned,  operated, 
maintained  and  controlled  by  the  United  States  Govern¬ 
ment  as  aforesaid,  includes  a  total  of  over  500  miles  of 
canals  and  laterals,  all  of  which  must  be  cleaned,  operated 

and  maintained  at  great  expense  in  order  to  keep 
102  them  in  condition  to  deliver  water.  That  the  manda¬ 
tory  injunction  demanded  by  the  plaintiffs  herein 
could  not  be  carried  out  without  such  labor  and  expendi¬ 
ture.  That  the  reservoirs  used  in  furnishing  water  for  the 
plaintiffs’  lands  and  the  other  lands  of  the  said  Sunnyside 
division  include  the  Keechelus  reservoir,  the  Kachess  res¬ 
ervoir,  the  Cle  Elum  reservoir,  the  Tieton  reservoir,  the 
Clear  Lake  reservoir,  and  the  Bumping  Lake  reservoir. 
That  in  order  to  be  capable  of  furnishing  the  stored  water 
demanded  by  plaintiffs  herein,  the  said  reservoirs,  all  of 
which  are  the  property  of  the  United  States,  have  to  be 
operated,  maintained  and  kept  in  repair  at  great  labor  and 
expense.  That  the  necessary  operation  and  maintenance  of 
the  irrigation  works  of  the  said  Yakima  project  which  is 
necessary  to  keep  the  same  in  safe  condition  for  delivery 
of  water  therefrom  to  the  numerous  water  users  who  are 
entitled  to  receive  water  therefrom  requires  the  employ¬ 
ment  of  over  100  men  in  operating,  cleaning,  repairing  and 
maintaining  the  said  works  and  large  numbers  of  teams 
and  large  quantities  of  equipment  and  costs  over  $100,000 
per  year.  That  the  relief  demanded  by  the  plaintiffs  here¬ 
in  would  require  a  vast,  costly,  complicated,  continuous  and 
permanent  service  continuing  for  many  years  and  requiring 
the  services  of  large  numbers  of  men  and  large  amounts  of 
Government-owned  equipment  and  an  enormous  expendi¬ 
ture  of  Government  money  out  of  the  Treasury  of  the 
United  States,  as  well  as  the  use  of  a  Government-owned 
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irrigation  system  in  which  the  United  States  Government 
has  invested  over  twenty  million  dollars  of  its  Reclamation 
Trust  Fund  which  the  law  requires  should  he  preserved  and 
returned  as  a  revolving  fund  and  not  depleted  for  the  bene¬ 
fit  of  any  one  project.  That  such  collections  of  operation 
and  maintenance  charges  as  are  made  from  time  to  time  in 
connection  with  the  said  reclamation  project  go  into  the 
Treasury  of  the  United  States.  That  no  funds  are  avail¬ 
able  for  the  operation  and  maintenance  of  the  said  irri¬ 
gation  works  except  as  the  same  may  be  appropriated  by 
Congress  from  time  to  time  out  of  the  Treasury  of  the 
United  States.  That  the  relief  sought  by  plaintiffs  herein 
would  require  services  far  beyond  the  physical  or  financial 
ability  of  the  defendant  to  perform  and  could  be  performed 
only  through  the  intervention  of  Congress  in  appropriating 
the  necessary  funds  therefor. 

Second  Defense 

As  a  second  and  further  defense  to  plaintiff’s  amended 
bill  of  complaint  herein,  the  defendant  reiterates  and  re¬ 
peats  as  a  part  of  his  second  defense  herein  the  allega¬ 
tions  hereinabove  set  out  and  further  alleges : 

That  under  the  provisions  of  the  said  Federal  Reclama¬ 
tion  law’s  the  Secretary  of  the  Interior  is  not  under  any 
obligation  to  furnish  water  or  to  begin  the  delivery  of  water 
to  any  particular  tract  of  privately  owned  or  public  lands, 
and  that  under  the  provisions  of  the  said  Act  of  Congress 
it  is  entirely  discretionary  with  the  Secretary  of  the  In¬ 
terior  in  administering  the  said  acts  and  the  works  con¬ 
structed  thereunder  to  determine  and  select  the  lands  which 
in  his  opinion  are  best  adapted  for  such  irrigation  from  the 
said  Government  works  and  that  it  is  the  duty  of  the  Secre¬ 
tary  of  the  Interior  under  the  provisions  of  said  act  to  re¬ 
fuse  to  begin  the  delivery  of  water  to  any  such  lands  until 
suitable  contracts  have  been  made  which  will  assure  the 
carrying  out  of  the  intent  of  the  said  act  that  the  said  Re¬ 
clamation  Fund  should  not  be  depleted  but  should  be  pre¬ 
served  as  a  revolving  fund  for  the  construction  of  other 
irrigation  works  and  to  that  end  the  said  law  imposes  on 
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the  Secretary  of  the  Interior  the  duty  to  require  contracts 
providing  for  sufficient  payments  for  any  water  agreed  to  be 
delivered  so  that  the  cost  will  be  repaid  in  full  and  the  fund 
will  not  be  depleted. 

103  That  the  plaintiffs  herein  and  their  predecessors 
in  interest  in  the  ownership  of  the  lands  described  in 
the  amended  bill  of  complaint  had  no  right  to  demand  or 
receive  water  from  the  irrigation  works  of  the  United 
States  until  that  certain  contract  attached  to  the  amended 
bill  of  complaint  as  Exhibit  C  had  been  made  by  the  land- 
owner  and  accepted  and  approved  by  the  Secretary  of  the 
Interior  as  the  contract  defining  the  obligations  of  the  land- 
owner  on  the  one  side  and  of  the  Government  on  the  other 
as  to  the  amount  of  water  to  be  delivered  and  the  amount 
to  be  paid  therefor. 

That  by  signing  the  said  contract  and  agreeing  to  pay 
$52  per  acre  as  the  construction  charge  for  a  water  right 
of  not  to  exceed  3  acre-feet  per  acre  and  by  agreeing  to 
limit  his  demands  for  water  to  an  amount  not  exceeding  3 
acre-feet  per  acre,  the  said  landowner  induced  the  Secre¬ 
tary  of  the  Interior  to  begin  the  delivery  of  water  into  the 
lateral  which  supplies  plaintiffs’  lands.  That  in  reliance 
upon  the  said  contract,  the  Secretary  of  the  Interior  and 
the  succeeding  Secretaries  of  the  Interior  proceeded  with 
the  construction  of  the  reservoirs,  canals  and  other  irriga¬ 
tion  works  of  the  various  divisions  of  the  Yakima  project 
in  the  belief  that  under  the  said  contracts  the  said  water 
right  applicants  had  limited  the  amount  of  their  demands 
to  an  amount  of  water  not  to  exceed  3  acre-feet  per  acre 
and  had  agreed  to  pay  a  sufficient  amount,  namely  $52  per 
acre,  to  pay  the  estimated  construction  cost  to  furnish  such 
3  acre-feet  per  acre. 

That  in  reliance  upon  the  said  contract  so  executed  by 
the  plaintiffs’  said  predecessors  in  interest,  the  Secretary 
expended  in  the  construction  of  additional  reservoirs, 
canals  and  other  irrigation  works  in  connection  with  the 
said  Yakima  project  after  the  date  of  the  said  contract 
more  than  $10,000,000  of  the  public  funds  of  the  United 
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States  out  of  the  said  Reclamation  Trust  Fund  which,  under 
the  provisions  of  the  law,  is  not  intended  to  be  depleted  for 
the  benefit  of  any  one  project,  and  that  several  thousand 
other  water  users  and  land  owners  in  the  Yakima  Valley 
subscribed  for  and  contracted  with  the  United  States  for 
water  rights  and  that  the  districts  representing  the  other 
divisions  of  the  Yakima  project  contracted  and  subscribed 
for  water  rights  from  the  said  reservoirs  constructed  and 
to  be  constructed  as  the  common  source  of  water  supply 
for  all  of  the  10,000  water  users  of  the  Yakima  Valley  who 
receive  water  from  said  Government  reservoirs;  that  all  of 
the  said  contracts  were  made  in  reliance  upon  the  agree¬ 
ment  of  the  plaintiffs’  predecessors  and  other  water  users 
holding  similar  contracts  that  the  amount  of  their  demand 
for  water  from  the  said  Government  works  should  be  lim¬ 
ited  to  an  amount  not  exceeding  3  acre-feet  per  acre. 

That  the  said  other  water  users  of  the  Yakima  Valley 
have  expended  in  the  improvement  of  their  lands  and  in  the 
development  of  orchards,  homes,  towns,  roads,  schools  and 
other  features  in  connection  therewith  even  more  than  the 
$10,000,000  expended  by  the  United  States  in  the  further 
construction  of  irrigation  works  after  the  date  of  the  plain¬ 
tiffs’  said  water  contract. 

That  as  a  result  of  the  said  development  so  carried  on 
by  the  United  States  in  reliance  upon  the  said  contract  and 
other  similar  contracts  the  population  of  the  Yakima  Valley 
has  been  built  up  from  about  35,000  people  to  a  present  total 
of  over  100,000  people  and  that  practically  the  entire  popu¬ 
lation  of  the  said  valley  is  dependent  directly  or  indirectly, 
wholly  or  in  part,  upon  the  said  water  supply  from  the  said 
Government  reservoirs  and  that  it  would  be  most  inequitable 
and  unjust,  both  to  the  United  States  and  to  the  other  10,000 
water  users  of  the  Yakima  Valley  if  the  plaintiffs  herein 
should  now  be  allowed  to  repudiate  their  said  con- 
104  tract  and  agreement  to  limit  their  water  demands  to 
a  proportionate  share  equivalent  to  not  exceeding  3 
acre-feet  per  acre  per  annum;  and  that  plaintiffs  are 
estopped  by  said  acts  and  the  acts  of  their  said  predecessors 
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in  interest  in  making  and  signing  the  said  contract  agree¬ 
ing  to  limit  their  water  demands  to  the  said  proportionate 
share  equivalent  to  not  exceeding  3  acre-feet  per  acre  and 
thus  inducing  the  Secretary  of  the  Interior  to  begin  the 
delivery  of  water  to  the  plaintiffs’  said  lands  from  re¬ 
pudiating  the  limits  provided  and  agreed  upon  in  the  said 
contract  and  are  estopped  from  claiming  that  the  same  is 
not  a  valid  and  binding  contract. 

That  all  of  the  parties  who  have  rights  to  waters  stored 
in  the  various  reservoirs  of  the  said  Yakima  project  are 
necessary  and  indispensable  parties,  without  whose  pres¬ 
ence  the  court  will  not  and  cannot  proceed  to  a  determina¬ 
tion  of  the  issues  raised,  for  the  reason  that  any  such 
determination  would  vitally  affect  the  rights  of  those  par¬ 
ties  while  they  are  not  before  the  court. 

That  the  plaintiffs  have  a  plain,  adequate,  complete  and 
speedy  remedy  at  law,  if  they  have  any  right. 

Wherefore,  the  premises  considered,  defendant  having 
made  full  answer  to  the  allegations  of  the  complaint,  the 
defendant  prays  that  the  bill  of  complaint  herein  be  dis¬ 
missed,  that  he  be  permitted  to  go  hence  without  day,  be 
for  nothing  held,  and  recover  from  the  plaintiffs  the  costs 
of  defense. 

HAROLD  L.  ICKES, 

Secretary  of  the  Interior. 

By:  (Sgd)  CHARLES  WEST 
Acting  Secretary  of  the  Interior. 

(Sgd)  NATHAN  R.  MARGOLD 
Solicitor, 

Department  of  the  Interior. 

(Sgd)  FREDERICK  BERNAYS  WIENER 
Assistant  Solicitor, 

Department  of  the  Interior. 

(Sgd)  JACKSON  E.  PRICE 
Assistant  Solicitor, 

Department  of  the  Interior. 

Attorneys  for  the  Defendant. 
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105  District  of  Columbia,  ss: 

I,  Charles  West,  being  duly  sworn,  state  that  I  am 
the  Acting  Secretary  of  the  Interior,  that  I  have  read  the 
above  and  foregoing  answer  by  me  subscribed  on  behalf  of 
Harold  L.  Ickes,  Secretary  of  the  Interior,  and  that  I  verily 
believe  that  the  facts  set  forth  therein  are  true. 

(Sgd)  CHARLES  WEST 

Subscribed  and  sworn  to  before  me  this  1st  day  of  April, 
1937. 


(Sgd)  FERDINAND  D.  MORAN 
(Notarial  Seal)  Notary  Public  in  and  for  the 

District  of  Columbia. 

My  commission  expires  June  15,  1941. 

Service  of  a  copy  of  the  foregoing  answer  accepted  and 
acknowledged  this  5th  day  of  April,  1937. 

(Sgd)  P.  C.  KING,  JR. 

Attorney  for  the  Plaintiffs. 
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Exhibit  “A” 

In  the  District  Court  of  the  United  States 
For  the  Eastern  District  of  Washington, 

Southern  Division 
Axel  Anderson  et  al ,  Plaintiffs, 
v. 

J.  S.  Moore  et  al,  Defendants. 
and 

William  J.  Graham  et  al,  Plaintiffs, 

v. 

J.  S.  Moore  et  al,  Defendants. 

Stipulation 

It  is  hereby  stipulated  and  agreed  that  the  defendants 
will  deliver  excess  water  to  all  the  water  users  of  the  Sunnv- 
side  Valley  Irrigation  District  during  the  irrigation  season 
of  1934  except  three  (the  three  exceptions  to  be  hereafter 
designated  by  the  Sunnyside  Valley  Irrigation  District)  in 
the  same  manner  as  if  the  said  water  users  had  paid  the 
rental  charge  for  extra  water  at  the  rates  announced  in  the 
public  notices  issued  by  the  Secretary  of  the  Interior,  until 
an  amount  of  excess  water  having  a  rental  value  of  $30,000 
at  the  rates  announced  in  the  public  notice  of  the  Secretary 
of  the  Interior  has  been  delivered:  Provided  that  prior  to 
the  1st  day  of  June,  1934  the  Sunnyside  Valley  Irrigation 
District  has  deposited  with  the  Clerk  of  the  above  entitled 
Court  the  sum  of  Thirty  Thousand  Dollars  ($30,000). 

That  unless  the  three  suits  hereinafter  provided  for  are 
filed  prior  to  July  15,  1934,  said  funds  shall  be  paid  over  to 
the  proper  fiscal  agent  of  the  United  States  Bureau  of 
Reclamation,  in  the  event  that  the  applications  of  above 
named  plaintiffs  to  the  Supreme  Court  for  a  writ  of  cer- 
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tiorari,  in  the  above  entitled  cases,  are  denied  by  the  court. 
But  in  the  event  that  the  said  applications  for  writ  of  cer¬ 
tiorari  are  granted  by  the  Supreme  Court,  the  said  funds 
shall  be  held  by  the  Clerk  of  the  Court  until  the  decision  of 
the  Supreme  Court  is  filed  in  the  above  entitled  cases ;  And 
after  such  decision  is  rendered  by  the  Supreme  Court,  if 
the  said  decision  sustains  the  decision  of  the  Circuit  Court 
of  Appeals,  the  said  funds  shall  be  paid  over  to  the  proper 
fiscal  agent  of  the  United  States,  but  if  the  said  decision 
reverses  the  decision  of  the  Circuit  Court  of  Appeals,  the 
said  funds  shall  be  returned  to  the  District.  Should  the 
District  or  the  three  excepted  water  users  file  suits  in  the 
federal  court  within  forty  (40)  days  after  the  extra 
107  water  is  shut  off  from  said  three  excepted  water 
users  and  attach  to  the  complaints  therein  copies  of 
the  water-right  applications  or  water  contracts  of  said 
water  users  (it  being  understood  that  each  of  said  water 
contracts  will  be  a  materially  different  form  of  contract 
from  the  other  two  so  that  each  of  the  three  principal  forms 
of  water  right  contract  in  use  in  the  said  district  will  be 
represented  in  said  suits)  for  the  purpose  of  securing  a 
judicial  construction  of  the  terms  of  the  said  contract,  and 
prosecute  said  actions  diligently  to  final  judgment;  then  the 
said  funds  shall  be  held  by  the  Clerk  of  the  Court  until  said 
three  actions  have  been  decided,  and  shall  then  either  be 
paid  over  to  the  proper  fiscal  agent  of  the  United  States 
or  returned  to  the  district  in  accord  with  the  final  decision 
of  the  court  in  such  actions ;  provided  however  that  should 
one  of  said  cases  be  decided  in  a  different  way  from  the 
other  two,  it  is  agreed  and  understood  that  the  project 
superintendent  shall  determine  from  the  books  and 
records  of  the  Reclamation  Bureau  what  part  of  the 
water  rentals  coming  due  in  1934  is  applicable  to 
contracts  in  form  similar  to  the  first  form  quoted 
on  page  61  of  the  printed  transcript  in  the  Graham 
case  and  what  part  is  applicable  to  contracts  in  form  simi¬ 
lar  to  the  second  form  quoted  on  page  61,  and  what  part  is 
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applicable  to  contracts  in  form  similar  to  the  third  form 
quoted  on  said  page  61,  and  shall  file  a  statement  thereof 
with  the  Clerk  of  the  Court  to  be  attached  hereto.  And  in 
the  event  that  the  decision  in  one  of  said  three  cases  is  dif¬ 
ferent  from  that  in  the  other  two,  then  the  said  deposit  shall 
be  divided  according  to  the  amounts  applicable  to  the  sev¬ 
eral  forms  of  contracts  involved  as  shown  by  said  statement 
and  distributed  according  to  the  decision  of  the  court,  it 
being  understood  that  in  case  of  appeal  the  funds  shall  be 

held  bv  the  clerk  of  the  court  until  the  cases  are  finallv 
*  » 

decided. 

It  is  agreed  that  during  the  irrigation  season  of  1934  all 
deliveries  of  excess  water  shall  be  governed  by  the  terms 
of  this  stipulation. 

That  upon  the  signing  of  this  stipulation  the  appellants’ 
motion  now  pending  before  the  Circuit  Court  of  Appeals 
for  an  order  vacating  the  order  granting  additional  time 
for  filing  of  application  for  writ  of  certiorari  and  staying 
the  mandate  of  the  court  will  be  postponed  until  June  1, 
1934  and  upon  the  making  of  said  deposit  said  motion  will 
be  withdrawn.  Should  the  Clerk  of  the  Court  decline  to 
accept  the  said  deposit  to  be  handled  as  above  provided,  it 
is  agreed  that  the  said  deposit  may  be  made  in  escrow  in 
such  bank  or  trust  company  as  the  Secretary  of  the  Interior 
shall  indicate  to  be  handled  as  herein  provided. 

It  is  expressly  understood  and  agreed  that  by  entering 
into  the  foregoing  stipulation  neither  of  the  parties  hereto 
waive  any  of  their  rights  in  regard  to  the  above  entitled 
actions;  neither  do  they  make  any  admission  against  in¬ 
terest  by  reason  of  the  deposit  of  the  said  sum  of  $30,000 
with  the  Clerk  of  the  U.  S.  District  Court. 

That  this  stipulation  is  entered  into  for  the  purpose  of 
paying  the  United  States  of  America  for  any  water  which 
may  be  delivered  by  the  Bureau  of  Reclamation  during  the 
irrigation  season  of  1934  under  this  stipulation;  and  also 
to  provide  excess  water  to  the  water  users  of  the  Sunny- 
side  Valley  Irrigation  District  during  the  irrigation  season 
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of  1934,  and  that  this  stipulation  shall  not  in  any  manner 
abridge  or  curtail  the  rights  of  the  plaintiffs  in  this  court 
to  apply  to  the  U.  S.  Supreme  Court  for  a  writ  of  certiorari 
to  review  the  decision  and  judgment  of  the  U.  S.  Circuit 
Court  of  Appeals  in  the  Ninth  Circuit,  neither  shall  it  preju¬ 
dice  the  rights  of  the  parties  in  the  U.  S.  Supreme  Court. 

It  is  agreed  that  this  stipulation  shall  not  be 
108  printed  in  the  transcript  or  briefs  upon  application 
for  writ  of  certiorari. 

It  is  expressly  understood  that  where  water  is  being  de¬ 
livered  to  something  like  2300  farmers  that  it  is  inevitable 
that  there  will  be  some  inaccuracies  in  deliveries  and  that 
neither  the  United  States  nor  such  officers  or  employees 
shall  be  in  any  way  liable  for  such  inaccuracies  in  deliveries. 

It  is  agreed  that  water  deliveries  of  excess  water  to  the 
individual  water  users  in  the  district  during  the  irrigation 
season  of  1934  shall  not  exceed  the  deliveries  of  excess 
water  to  such  tracts  of  land  in  the  year  1930  unless  re¬ 
quested  by  the  district. 

Should  it  be  found  before  the  end  of  the  irrigation  season 
of  1934  that  excess  water  to  a  rental  value  of  the  full  sum 
of  $30,000  so  deposited  with  the  Clerk  of  the  Court,  has 
been  delivered  and  that  the  water  users  of  the  district  de¬ 
sire  additional  excess  water,  the  district  may  make  an 
additional  deposit  in  the  same  manner  and  subject  to  the 
same  conditions  applicable  to  the  said  deposit  of  $30,000, 
and  the  defendants  will  then  continue  the  delivery  of  excess 
water  in  the  manner  herein  provided  until  an  additional 
amount  of  excess  water  has  been  delivered  up  to  a  rental 
value  equal  to  the  amount  of  such  additional  deposit. 

Dated  this  21st  dav  of  Mav,  1934. 

STEPHEN  E.  CHAFFEE 
Attorney  for  Plaintiffs 

J.  M.  SIMPSON 
B.  E.  STOUTEMYER 
Attorneys  for  Defendants 
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Exhibit  B 

Letter  of  Instructions  to 
Spokane  Branch,  Federal  Reserve  Bank, 

Concerning  $30,000  deposit  under  Sunnvside  Stipulation 


To  the  Spokane  Branch  of  the  Federal  Reserve  Bank, 
Spokane,  'Washington. 

Gentlemen : 

We  enclose  herewith  two  certified  copies  of  stipulation 
now  on  file  in  the  United  States  District  Court  for  the  East¬ 
ern  District  of  Washington  in  the  cases  of  Anderson  et  al 
v.  Moore  et  al  and  Graham  et  al  v.  Moore  et  al. 

Pursuant  to  the  provisions  of  the  enclosed  stipulation, 
the  sum  of  Thirty  Thousand  Dollars  ($30,000)  is  hereby 
tendered  for  deposit  in  your  Bank  subject  to  the  terms  of 
the  enclosed  stipulation  and  the  provisions  of  this  letter 
of  instructions. 

The  said  deposit  of  $30,000  is  to  be  held  and  disbursed  in 
the  manner  specified  in  the  enclosed  stipulation  either  by 
payment  thereof  in  whole  or  in  part  to  the  proper  fiscal 
agent  of  the  United  States  designated  by  the  Secretary  of 
the  Interior,  or  by  return  thereof  to  the  Sunnvside  Valley 
Irrigation  District,  depending  upon  the  final  decision  of 
the  cases  referred  to  and  provided  for  in  the  enclosed 
stipulation. 

Before  the  $30,000  deposit  is  disbursed  or  distributed  by 
the  Bank,  the  Bank  will  be  furnished  with  certified  copies 
of  decrees  or  orders  of  a  Federal  Court  or  Courts  which 
will  determine  how  the  said  fund  should  be  disbursed  or 
distributed. 


155 


It  is  requested  that  this  account  be  designated  the 
“Sunnyside  Stipulation  Account.” 

STEPHEN  E.  CHAFFEE 
Attorney  for  Plaintiffs 

B.  E.  STOUTEMYER 
Attorneys  for  Defendants 

Dated:  June  1934. 
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Exhibit  C 

Law  Offices  of 
Stephen  E.  Chaffee 
Sunnyside,  Washington 

August  14,  1934 

Mr.  B.  E.  Stoutemyer 
Portland,  Oregon 

Dear  Mr.  Stoutemyer : 

Several  weeks  ago  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  gave  the  description  of  three  tracts  of  land  to  Mr. 
Moore  pursuant  to  stipulation  as  the  tracts  of  land  which 
were  not  to  be  covered  by  the  agreement  in  connection  with 
water  above  Public  Notice  requirements  for  the  year  1934, 
with  a  request  that  the  district  be  advised  as  soon  as  the 
gates  were  shut  down.  We  have  been  assured  by  Mr.  Moore 
that  we  would  be  advised  but  to  date  no  advice  has  been 
given  to  the  effect  that  the  gates  have  been  shut  down.  Will 
you  please  advise  me  whether  or  not  this  is  the  intention 
of  the  Bureau  of  Reclamation  to  shut  down  the  gates  so 
that  suits  may  be  brought  as  provided  in  the  stipulation 
or  not. 

Yours  truly, 

S.  E.  CHAFFEE 
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Exhibit  D 

United  States  Department  of  the  Interior 
Bureau  of  Reclamation 
603  Post  Office  Building 
Portland,  Oregon 

August  16, 1934. 

Mr.  Stephen  E.  Chaffee, 

Attorney  at  Law, 

Sunnyside,  Washington. 

Dear  Mr.  Chaffee: 

Replying  to  your  letter  of  August  14  concerning  the  Sun¬ 
nyside  cases : 

I  wrote  to  Mr.  Moore  Tuesday  advising  that  in  so  far  as 
possible  the  headgates  controlled  by  the  United  States  be 
adjusted  as  requested  by  the  district,  in  such  way  as  will 
shut  off  the  excess  water  from  the  three  parties  selected  by 
the  district  as  test  cases,  pursuant  to  the  provisions  of  the 
stipulation. 

The  delay  in  putting  this  provision  into  effect  is  due  to 
the  fact  that  instead  of  selecting  typical  clean-cut  cases, 
the  district  selected  in  each  instance  the  most  involved  and 
complicated  cases  that  could  be  found  on  the  project  and 
in  each  instance  the  worst  examples  that  could  be  found 
of  extremely  porous  or  sandy  land,  in  no  w^ay  representa¬ 
tive  of  the  main  body  of  lands  of  the  project.  I  understand 
that  in  each  of  these  cases  the  water  user  designated  by 
the  district  is  one  vrho  receives  water  at  a  headgate  used 
jointly  by  himself  and  other  users,  so  that  it  will  be  a  dif¬ 
ficult  matter  to  reduce  the  amount  of  water  received  by 
such  party  without  interfering  with  deliveries  to  other 
users,  and  also  difficult  or  impossible  to  determine  from  the 
records  how  much  water  was  used  on  such  tracts  in  past 
years. 
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It  was  our  understanding  that  clean-cut  representative 
cases  were  to  be  selected  for  the  purpose  of  securing  a 
judicial  construction  of  the  provisions  of  the  three  forms 
of  contract.  That  apparently  has  not  been  done. 

Nevertheless,  Mr.  Moore  will  do  his  best  to  comply  with 
your  request,  and  will  make  such  adjustment  of  the  head- 
gates  as  is  possible  under  the  circumstances  for  the  pur¬ 
pose  of  shutting  off  the  extra  water  from  the  three  parties 
designated  by  the  district. 

Very  truly  yours, 

B.  E.  STOUTEMYER 
District  Counsel 
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Exhibit  E 

Law  Offices  of 
Stephen  E.  Chaffee 
Sunny  side,  Washington 

August  18, 1934 

Mr.  B.  E.  Stoutemyer 
603  Postoffice  Building 
Portland,  Oregon 

Dear  Mr.  Stoutemyer : 

Your  letter  of  August  16th  received.  In  reply  will  state 
that  Mr.  Fvfe,  acting  for  the  district,  did  his  best  to  select 
typical  cases  that  would  illustrate  the  questions  involved. 
It  was  his  desire  to  pick  tracts  that  would  be  fairly  repre¬ 
sentative  of  a  large  class  of  lands  in  the  district,  the  value 
of  which  would  be  destroyed  if  you  and  other  officials  of  the 
Bureau  of  Reclamation  have  their  way  in  this  matter  un¬ 
hindered  by  the  courts.  One  of  these  cases  is  north  of 
Granger  and  near  the  center  of  the  project.  It  is  owned  by 
a  good  farmer.  Another  one  is  easterly  of  Mabton  in  a 
very  good  section  and  owned  by  another  good  farmer,  while 
the  other  is  northeasterly  of  Mabton  and  is  owned  by  an- 
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other  good  farmer.  It  was  the  desire  of  the  district  to  get 
cases  that  would  be  fairly  representative  of  the  questions 
involved  and  owing  to  the  fact  you  made  a  special  request 
that  none  of  these  be  selected  under  the  ditch  that  served 
Snipes  Mountain  and  under  what  you  referred  to  as  Snipes 
Mountain  tailrace,  I  requested  Mr.  Fyfe  not  to  select  any 
lands  in  that  section.  I  believe  that  was  the  only  request 
that  you  made,  with  the  exception  that  the  cases  selected 
would  include  three  different  kinds  of  contracts.  I  believe 
these  three  cases  cover  that  requirement  in  every  partic¬ 
ular.  If  I  am  incorrect  in  this  please  advise  me. 

The  fact  that  the  water  users  in  these  three  cases  happen 
to  take  water  with  some  other  water  user  does  not  make 
any  difference  in  my  opinion  whatever.  I  believe  each  of 
those  are  clean  cut  cases  representing  the  questions  in¬ 
volved  and  were  selected  for  the  express  purpose  of  having 
a  judicial  construction  of  the  provision  of  the  three  forms 
of  contract.  I  believe  you  will  agree  with  me,  if  the  dis¬ 
trict  had  selected  tracts  where  the  maximum  requirement  of 
water  was  not  over  three  acre  feet  we  could  not  get  a  con¬ 
struction  that  would  cover  land  requiring  in  excess  of  six 
acre  feet.  The  only  proper  thing  to  do  in  cases  of  this 
kind  is  to  use  the  kind  of  land  that  will  be  hit  the  hardest. 

Yours  truly, 

SEC:IB  S.  E.  CHAFFEE 
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Exhibit  F 

This  Agreement,  Made  this  16th  day  of  March,  1918,  by 
and  between  the  United  States  of  America,  acting  for  this 
purpose  by  E.  C.  Bradley,  Assistant  to  the  Secretary  of  the 
Interior,  hereinafter  styled  the  “Secretary”,  under  the  pro¬ 
visions  of  the  Act  of  Congress  approved  June  17,  1902  (32 
Stat.,  388)  known  as  the  Reclamation  Act,  and  other  acts 
amendatory  thereof  and  supplementary  thereto,  all  of  which 
are  hereinafter  referred  to  as  the  “Reclamation  Law;”  the 
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Sunny  side  Valley  Irrigation  District,  a  public  corporation 
duly  formed  under  the  laws  of  the  State  of  Washington, 
having  its  principal  place  of  business  at  Sunnyside,  Yakima 
County,  Washington,  hereinafter  styled  the  “District;” 
and  the  Sunnyside  Water  Users  Association,  a  private  cor¬ 
poration  duly  formed  under  the  laws  of  the  State  of  Wash¬ 
ington,  hereinafter  styled  the  “Association”; 

Witnesseth:  That 

Whereas,  The  Association  executed  contract  with  the 
United  States  dated  May  7,  1906,  whereby  the  Association 
guaranteed  to  the  United  States  the  payments  for  that  part 
of  the  cost  of  the  irrigation  works  of  the  Sunnyside  United 
States  Reclamation  project  which  should  be  apportioned  by 
the  Secretary  to  the  shareholders  of  the  Association,  and  it 
is  now  the  desire  of  the  said  shareholders  that  the  said  asso¬ 
ciation  be  dissolved  and  co-operation  with  the  United  States 
be  carried  on  through  the  District;  and 

Whereas,  the  District  desires  the  discharge  of  liens 
against  the  lands  of  the  district  for  water  charges  to  the 
end  that  the  said  charges  may  be  collected  by  the  District 
under  the  general  taxing  power  of  the  state  laws. 

Now,  Therefore,  In  consideration  of  the  covenants  herein 
contained,  it  is  agreed  as  follows : 

Article  1.  It  is  understood  that  the  irrigable  lands  of  the 
District  comprise,  as  regards  the  existence  of  water  rights, 
the  following  classes : 

(a)  Lands  to  which  there  are  appurtenant  water  rights 
conferred  by  predecessors  of  the  United  States  in  posses¬ 
sion  of  the  main  canal  of  the  said  federal  reclamation  proj¬ 
ect,  all  of  which  water  rights  are  collectively  hereinafter 
referred  to  as  “irrigation  company  rights”;  provided  that 
the  said  lands  shall  come  into  the  class  described  in  para¬ 
graph  (b)  herein  when  contracts  with  the  United  States 
shall  be  made  for  a  supplemental  water  right  for  the  said 
lands. 

(b)  Lands  to  which  there  were  formerly  appurtenant  ir¬ 
rigation  company  water  rights,  but  to  which  there  are  now 
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appurtenant  water  rights  under  contracts  with  the 
114  United  States  commonly  referred  to  as  supplemental 
water  right  contracts ; 

(c)  Lands  for  which  water  right  applications  to  the 
United  States  have  been  made  under  the  Reclamation  law ; 

(d)  Lands  which  have  been  covered  by  so-called  stock 
subscriptions  to  the  Association,  but  which  subscriptions 
have  not  been  consummated  by  the  execution  of  water  right 
applications  to  the  United  States. 

(e)  Lands  which  have  not  been  covered  by  any  of  the 
foregoing  forms  of  instrument.  The  above  classes  are  here¬ 
inafter  referred  to  as  classes  (a),  (b),  (c),  (d)  and  (e) 
lands. 

Article  2.  Nothing  in  this  contract  contained  or  in  the 
formation  of  the  District  shall  be  deemed  in  any  wise  to 
have  abrogated,  enlarged  or  modified  the  said  irrigation 
company  water  rights  or  the  supplemental  contracts  with, 
or  water  right  applications  to  the  United  States.  The  As¬ 
sociation  agrees  that  when  its  affairs  and  the  liquidation  of 
its  liabilities  will  permit,  the  lien  contained  in  the  stock  sub¬ 
scriptions  to  the  Association  will  be  discharged  of  record. 
The  United  States  agrees  to  assent  to  the  release  of  the  liens 
by  the  Association,  as  aforesaid,  and  to  the  discharge  of 
the  said  corporation  from  the  obligation  of  the  aforesaid 
contract,  dated  May  7,  1906,  and  to  the  dissolution  of  the 
Association  and  to  release  all  liens  created  or  evidenced  by 
water  right  applications  for  the  payment  of  charges  exist¬ 
ing  in  favor  of  the  United  States  upon  any  or  all  lands 
within  said  district  which  are  or  shall  become  subject  to 
assessment  and  levy  and  to  the  lien  of  assessment  and  levy 
of  the  district,  except  that  nothing  herein  shall  be  construed 
as  releasing  or  attempting  to  release  the  liens  reserved  to 
the  United  States  in  connection  with  patents  or  water  right 
certificates  issued  under  the  Act  of  August  9, 1912  (37  Stat., 
265).  The  said  releases,  however,  shall  not  be  assented  to 
nor  shall  the  said  liens  be  discharged  until  the  proceedings 
for  the  organization  of  the  district  and  authorizing  the  exe¬ 
cution  of  this  contract  shall  have  been  confirmed  by  the 
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court  having  jurisdiction  thereunto  under  the  irrigation 
district  laws  of  Washington. 

Article  3.  The  United  States  will  impound  and  store 
water  for  the  irrigation  of  classes  (d)  and  (e)  lands  and 
deliver  a  combined  supply  of  stored  water  and  natural  flow 
of  the  Yakima  river  to  such  lands  subject  to  the  provisions 
of  Sections  2  and  3  of  the  Act  of  February  21, 1911  (36  Stat. 
925),  the  supply  to  be  delivered  in  the  same  manner  and 
upon  the  same  basis  as  to  class  (c)  lands,  and  to  have  prior¬ 
ity  equal  to  that  of  purchasers  from  the  United  States  un¬ 
der  the  said  sections  of  the  Warren  Act  in  the  Yakima  proj¬ 
ect  and  that  of  water  right  applicants  of  the  Units  and  land 
owners  of  the  Yakima  project  other  than  those  entitled  to 
irrigation  company  rights  in  the  natural  flow ;  the  pro  rata 
share  of  said  classes  (d)  and  (e)  lands  in  the  event  of  short¬ 
age  shall  be  determined  by  the  ratio  of  water  supply  avail¬ 
able  for  such  purchasers,  applicants  and  land  owners  to 
the  total  water  supply  fixed  and  stipulated  therefor. 

Article  4.  (a)  The  district  hereby  assumes  liability  for 
and  will  pay  to  the  United  States  in  the  manner  and  at  the 
times  hereinafter  specified  the  sums  due  in  each  year 
115  to  the  United  States  from  district  lands  in  class  (c) 
on  account  of  all  construction  installments,  and  also 
on  account  of  such  delinquent  construction,  operation  and 
maintenance  charges  as  accrued  prior  to  August  13,  1914, 
and  remain  unpaid,  the  said  delinquent  charges  to  be  pay¬ 
able  as  part  of  the  installments  of  construction  costs  pay¬ 
able  under  public  notices  applicable  to  the  respective  tracts 
of  land;  also  the  annual  charges  due  on  account  of  water 
rights  from  lands  in  class  (b) ;  also  the  operation  and  main¬ 
tenance  charges  payable  for  lands  in  the  aforesaid  classes 
(a),  (b)  and  (c) ;  also  all  construction  and  operation  and 
maintenance  charges  on  lands  of  classes  (a),  (b)  and  (c), 
with  the  penalties,  which  are  now  delinquent  and  not  cov¬ 
ered  above  in  this  paragraph,  and  which  shall  be  paid  in 
one-half  as  many  years  as  the  delinquencies  respectively 
have  been  accruing  against  the  various  tracts,  unless  the 
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years  of  such  delinquency  be  an  odd  number,  and  in  such 
case  the  next  higher  integral  number  of  years  than  one-half 
the  years  of  delinquency  shall  be  the  period  of  payment. 

(b)  The  United  States  hereby  appoints  the  district  Fis¬ 
cal  Agent  of  the  United  States  for  the  collection  of  the 
payments  to  the  United  States  from  lands  of  classes  (a), 
(b)  and  (c),  both  for  construction  and  for  operation  and 
maintenance,  and  for  penalties  and  interest,  as  in  this  ar¬ 
ticle  above  enumerated;  and  also  for  the  collection  of  all 
monies  due  from  lands  of  the  Sunnyside  project  as  water 
rentals;  which  appointment  the  district  hereby  accepts  to 
be  effective  from  the  date  of  approval  of  this  contract. 

(c)  All  monies  described  in  paragraph  (a)  of  this  article 
which  shall  have  become  due  to  the  United  States  during 
the  twelve  months  preceding  July  1,  1919,  and  July  1  of 
each  year  thereafter  and  remain  unpaid  to  the  United 
States  as  such  fiscal  agent  on  said  day,  shall  be  paid  in  an 
accrued  sum  by  the  district  to  the  United  States  on  July 
1,  together  with  interest  upon  the  respective  payments  due 
the  United  States  running  from  the  various  dates  when  the 
same  shall  have  become  due,  said  interest  being  at  the  rate 
specified  in  the  Reclamation  Extension  Act  approved  Au¬ 
gust  13,  1914  (38  Stat.,  6S6),  where  such  act  prescribes  a 
rate  of  interest,  and  as  regards  all  payments  where  the 
rate  of  interest  is  fixed  by  contract  between  the  land  owners 
and  the  United  States  or  its  predecessors  in  the  control  of 
the  Sunnyside  irrigation  system,  such  contractual  rate  shall 
govern.  In  cases  where  there  is  neither  provision  of  fed¬ 
eral  law  nor  contract  rate  with  regard  thereto,  the  interest 
thus  paid  by  the  district  shall  be  computed  at  6%  per  an¬ 
num  ;  no  interest,  however,  shall  be  paid  by  the  land  owners 
to  the  district  upon  any  deferred  installment  prior  to  the 
day  when  such  installment  shall  fall  due.  If  the  district 
shall  fail  to  pay  such  accrued  sum  to  the  United  States  on 
July  1  the  same  shall  bear  interest  at  1%  per  month  until 
payment  be  made  to  the  United  States. 

(d)  The  district  assumes  liability  for  and  will  pay  to 
the  United  States  for  the  water  rights  conferred  pursuant 
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to  Article  3  at  the  rate  of  sixty-four  dollars  ($64.00)  per 
acre  for  lands  within  classes  (d)  and  (e)  hereof,  which  the 
Secretary  shall  determine  to  be  irrigable  from  the  works 
constructed  and  for  which  water  shall  be  available.  And  the 
Secretary  shall  certify  the  acreage  so  irrigable  to  the  dis¬ 
trict,  at  such  times  as  he  shall  determine  that  water  is  avail¬ 
able  for  the  irrigation  thereof,  with  a  plat  showing  the  acre¬ 
age  irrigable  within  each  governmental  subdivision.  Upon 
such  lands  so  certified  to  the  district  prior  to  June  1st  of 
any  year,  the  district  will  in  that  year  levy  and 
116  assess  amounts  necessary  to  meet  the  obligation  un¬ 
der  this  paragraph  incurred.  The  district  shall  pay 
the  aggregate  sum  so  determined  as  aforesaid  in  40  semi¬ 
annual  installments;  the  first  eight  (8)  of  such  installments 
shall  be  1%  of  the  said  aggregate  sum;  the  next  four  (4) 
installments  shall  each  be  2%;  and  the  next  twenty-eight 
(28)  installments  each  3%  of  said  aggregate  sum.  The  dis¬ 
trict  shall  also  pay  to  the  United  States  an  annual  opera¬ 
tion  and  maintenance  charge  on  account  of  all  of  said  land 
which  shall  be  so  certified  by  the  Secretary,  computed  per 
acre  in  the  same  manner  and  upon  the  same  basis  as  opera¬ 
tion  and  maintenance  charges  are  computed  and  assessed 
against  class  (c)  lands,  and  when  so  paid  any  and  all  such 
sums  shall  be  credited  to  the  operation  and  maintenance 
fund  of  said  project;  provided,  however,  that  the  said 
charges  shall  be  assessed  as  estimated  in  advance  of  the 
close  of  each  irrigation  season  and  shall  be  adjusted  in  the 
assessment  for  operation  and  maintenance  for  the  ensuing 
year  to  accord  with  the  water  actually  used  on  each  respec¬ 
tive  tract.  The  said  semi-annual  installments  shall  be  paid 
on  January  15th  and  on  May  15th  of  each  year  beginning 
with  that  next  ensuing  the  date  of  levy  and  assessment  until 
fully  paid,  and  all  annual  operation  and  maintenance 
charges  shall  be  paid  in  two  installments  as  follows:  fifty 
per  cent  (50%)  on  January  15th  and  fifty  per  cent  (50%) 
on  May  15th  of  each  year  beginning  with  that  when  con¬ 
struction  installments  shall  be  made  for  the  same  lands. 
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(e)  The  maximum  amount  payable  to  the  United  States 
under  this  contract  exclusive  of  operation  and  maintenance 
charges,  penalties,  interest  and  annual  rentals  shall  be  Two 
Million  Dollars  ($2,000,000.00). 

Article  5.  There  is  reserved  to  the  Secretary  the  right  to 
make  reasonable  rules  and  regulations  and  to  modify  the 
same  in  his  discretion,  in  harmony  however,  with  this  con¬ 
tract,  to  the  end  that  the  true  intent  of  the  law  and  of  this 
contract  shall  be  carried  into  effect,  and  the  district  agrees 
to  use  its  powers  for  the  purpose  of  carrying  out  such  rules 
and  regulations  and  this  contract.  The  Secretary  may,  how¬ 
ever,  increase  the  charge  to  owners  of  irrigation  company 
water  rights  who  may  hereafter  desire  to  contract  for  sup¬ 
plemental  water  right  or  may  modify  the  terms  of  contract 
therefor  as  to  such  subsequent  purchasers.  The  proper  of¬ 
ficials  of  the  District  shall  have  full  and  free  access  to  the 
project  books  and  official  records  of  the  United  States  Rec¬ 
lamation  Service  relative  to  the  costs  of  construction,  op¬ 
eration  and  maintenance  of  the  works  constructed  or  op¬ 
erated  by  the  United  States,  with  the  right  at  any  time 
during  office  hours  to  make  copies  of  and  from  the  same. 
The  representatives  of  the  United  States  shall  have  the 
same  rights  in  respect  to  the  books  and  records  of  the 
District. 

Article  6.  The  Secretary  will  furnish  to  the  District  for 
its  information,  in  advance  and  as  early  as  practicable,  the 
items  proposed  to  be  contained  in  the  budget  for  congres¬ 
sional  appropriation  for  expenditures  in  connection  with 
district  lands. 

Article  7.  The  United  States  will  continue  the  operation 
and  maintenance  of  the  project  in  accordance  with  existing 
contracts  until  otherwise  provided  by  contract  after  vote 
by  the  electorate  of  the  district,  or  until  the  payments  re¬ 
quired  by  the  Reclamation  law  are  made  for  the  major  por¬ 
tion  of  the  lands  irrigated  from  the  project  works,  then  in 
the  latter  case  the  management  and  operation  of  said  works 
shall  pass  to  the  district  to  be  maintained  at  the  cost  of  the 
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district  under  such  rules  and  regulations  as  may  be  ac¬ 
ceptable  to  the  Secretary,  pursuant  to  Section  6  of  the  Rec¬ 
lamation  Act,  unless  the  management  and  control  shall  have 
previously  passed  to  the  district  under  contract  after  vote 
of  the  electorate,  as  in  this  article  hereinbefore  provided, 
and  unless  provision  shall  otherwise  have  been  made  by 
Congress ;  provided,  however,  that  upon  the  request 
117  of  the  Board  of  Directors  of  the  district,  the  Secre¬ 
tary  may  withdraw  or  modify  existing  rules  and  reg¬ 
ulations  or  make  new  rules  and  regulations  regarding  the 
maintenance  and  betterment  of  the  distribution  system  of 
the  district,  or  any  part  thereof.  It  is  hereby  agreed  that 
the  United  States  reserves  the  right  to  refuse  to  deliver 
water  to  the  district  in  the  event  of  default  for  a  period  of 
more  than  one  year  in  the  payments  due  the  United  States 
pursuant  to  this  contract,  and  to  refuse  to  deliver  water  to 
any  lands  in  default  in  payments  to  the  district  of  the  sums 
herein  enumerated. 

Article  8.  The  Secretary  hereby  signifies  his  approval  of 
the  plans  of  the  District  in  compliance  with  the  Act  of  Con¬ 
gress  approved  August  11,  1916,  entitled  “An  Act  to  pro¬ 
mote  reclamation  of  arid  lands”,  and  hereby  designates  all 
public  lands  situated  within  the  District  subject  to  the  pro¬ 
visions  thereof. 

Article  9.  If  the  Secretary  shall  find  any  land  within  the 
District  to  be  temporarily  incapable  of  successful  cultiva¬ 
tion  on  account  of  seepage,  or  alkaline  or  other  conditions, 
he  may  exempt  the  District  from  the  payment  of  construc¬ 
tion  or  of  operation  and  maintenance  charges,  or  both,  for 
such  lands  for  a  specified  period  or  until  further  notice, 
whereupon  the  District  shall  exempt  from  assessment  and 
levy  the  lands  so  specified  during  the  period  named.  All 
existing  contracts  with  land  owners  and  departmental  or¬ 
ders  for  the  exemption  of  lands  from  charges  on  account  of 
such  conditions  shall  be  respected  by  the  District  during  the 
respective  terms  for  which  the  same  shall  run.  Nothing  in 
this  article  contained  shall  deprive  the  Secretary  of  dis- 
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cretionary  power  as  regards  the  exemption  of  the  District 
for  the  payment  of  charges  for  any  tract,  nor  shall  the  land- 
owners  be  deemed  by  any  implication  to  be  relieved  from 
responsibility  of  improving  drainage  conditions. 

Article  10.  If  the  Secretary  shall  deem  any  lands  of  the 
District  permanently  insusceptible  of  reclamation  on  ac¬ 
count  of  seepage  or  other  conditions,  he  may,  in  his  discre¬ 
tion,  contract  with  the  District  for  the  severance  of  the 
water  rights  from  such  lands  and  for  their  becoming  ap¬ 
purtenant  to  other  lands  within  the  District  or  to  lands 
which  by  appropriate  proceedings  are  brought  within  the 
Districts.  Nothing  in  this  article  contained,  however,  shall 

be  deemed  to  release  the  District  from  its  liabilitv  for  re- 

* 

imbursement  of  the  reclamation  fund  for  the  cost  of  the 
project  works  but  if  transfers  of  water  rights  be  made  to 
lands  without  the  District,  as  in  this  article  provided,  and 
the  United  States  shall  thereby  be  satisfactorilv  secured 

*  i 

for  proportionate  reimbursement,  the  obligation  of  the  Dis¬ 
trict  shall  be  reduced  to  the  same  extent. 

Article  11.  No  Member  of  or  Delegate  to  Congress,  or 
Resident  Commissioner,  after  his  election  or  appointment 
or  either  before  or  after  he  has  qualified  and  during  his 
continuance  in  office,  shall  be  admitted  to  any  share  or  part 
of  this  contract  or  agreement,  or  to  any  benefit  to  arise 
thereupon.  Nothing,  however,  herein  contained  shall  be 
construed  to  extend  to  any  incorporated  company,  where 
such  contract  or  agreement  is  made  for  the  general  benefit 
of  such  corporation  or  company,  as  provided  in  Section  116 
of  the  Act  of  Congress  approved  March  4,  1909  (33  Stat., 
1109). 
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118  In  witness  Whereof  the  parties  hereto  have  caused 
these  presents  to  be  duly  executed  by  their  respective 

officers  the  day  and  year  first  above  written. 

signed  in  behalf  of  the  U.  S.  8-9-18 

UNITED  STATES  OF  AMERICA 

By  E.  C.  BRADLEY, 
Assistant  to  the.  Secretary 
of  the  Interior. 

SUNNYSIDE  VALLEY 
IRRIGATION  DISTRICT 
By  C.  B.  COX, 

President 
Mabton,  Wn. 

Attest: 

G.  E.  RODMAN, 

Secretary t 

Sunnyside,  Washington. 

SUNNYSIDE  WATER  USERS’ 
ASSOCIATION 

By  J.  W.  KELLER, 
President 
Grandview,  Wn. 

G.  E.  RODMAN, 

Secretary , 

Sunnyside,  Washington. 

(Corporate  seal,  Sunnyside 
Valley  Irrigation  District) 

(Corporate  seal,  Sunnyside 
Water  Users’  Association) 

119  State  of  Washington, 

County  of  Yakima  ss. 

Be  it  Remembered,  That  on  this  16th  day  of  March,  1918, 
before  me,  the  undersigned,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  C.  B.  Cox  and  C.  E. 
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Rodman,  to  me  known  to  be  the  President  and  Secretary, 
respectively,  of  Sunnvside  Valley  Irrigation  District,  the 
corporation  that  executed  the  within  and  foregoing  instru¬ 
ment,  and  acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  said  corporation,  for  the  uses 
and  purposes  therein  mentioned,  and  on  oath  stated  that 
they  were  authorized  to  execute  said  instrument,  and  that 
the  seal  affixed  is  the  corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
official  seal  the  day  and  year  in  this  certificate  first  above 
written. 

F.  E.  LANGER, 

Notary  Public  for  Washington, 
residing  at  Sunnyside. 

My  commission  expires  June  29,  1921.  (Seal) 

State  of  Washington, 

County  of  Yakima  ss. 

Be  it  remembered,  That  on  this  16th  day  of  March,  1918, 
before  me,  the  undersigned,  a  Notary  Public  in  and  for  said 
county  and  state,  personally  appeared  J.  W.  Keller  and  G. 
E.  Rodman,  to  me  known  to  be  the  President  and  Secretary, 
respectively,  of  Sunnyside  Water  Users  Association,  the 
corporation  that  executed  the  within  and  foregoing  instru¬ 
ment,  and  acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  said  corporation,  for  the  uses 
and  purposes  therein  mentioned,  and  on  oath  stated  that 
they  were  authorized  to  execute  said  instrument,  and  that 
the  seal  affixed  is  the  corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

F.  E.  LANGER, 

Notary  Public  for  Washington, 
residing  at  Sunnyside. 


My  commission  expires  June  29,  1921. 


(Seal) 
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120  Whereas,  at  a  Special  Election  duly  called  and 
held  on  December  11, 1917,  the  electors  of  the  Sunny- 
side  Valley  Irrigation  District  authorized  by  a  majority 
vote  the  Board  of  Directors  to  enter  into  a  contract  with 
the  United  States  of  America  for  the  purpose  of  assuming 
liability  for  payments  due  to  the  United  States  from  district 
lands  for  construction  purposes,  in  a  maximum  amount  of 
Two  Million  Dollars : 

Now,  Therefore,  be  it  Resolved,  that  the  President  and 
Secretarv  of  the  Board  of  Directors  of  the  Sunnvside  Valiev 

«/  v  » 

Irrigation  District  be,  and  they  are  hereby  authorized  to 
execute  in  the  name  of  the  district  a  contract  with  the 
United  States  of  America  and  the  Sunny  side  Water  Users 
Association  for  the  purpose  of  assuming  liability  for 
amounts  due  to  the  United  States  from  lands  within  the 
district  to  the  extent  of  not  to  exceed  Two  Million  Dollars, 
exclusive  of  interest  and  penalties,  and  providing  for  the 
release  of  the  liens  held  by  the  United  States  and  the  Asso¬ 
ciation  upon  such  lands  for  said  payments. 

I  Hereby  Certify,  that  the  foregoing  is  a  true  and  correct 
copy  of  a  resolution  passed  by  the  Board  of  Directors  of 
Sunnvside  Valley  Irrigation  District  at  a  regular  meeting 
of  said  board  held  March  5th,  191S,  as  the  same  appears  on 
the  minutes  of  said  board. 

G.  E.  RODMAN, 
Secretary  Sunny  side  Valley 
Irrigation  District. 

(Corporate  seal,  Sunnvside 

Valley  Irrigation  District.) 

Be  it  Resolved,  That  the  President  and  Secretary  of  the 
Sunnyside  Water  Users  Association  be,  and  they  are  hereby 
authorized  to  execute  a  contract  with  the  United  States  of 
America  and  the  Sunnyside  Valley  Irrigation  District 
wherein  it  is  provided  that  the  Sunnyside  Valley  Irrigation 
District  shall  assume  liability  for  payments  due  from  lands 
within  the  Sunnyside  project  to  the  United  States  in  a  maxi¬ 
mum  amount  of  Two  Million  Dollars,  exclusive  of  penalties 
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and  interest,  and  wherein  it  is  provided  that  the  guarantee 
of  this  Association  for  the  repayment  of  said  sums  shall  be 
extinguished  and  that  the  Association  shall  release  from 
lands  within  the  said  project  its  lien  upon  said  lands  for 
such  purpose. 

I  Hereby  Certify,  that  the  foregoing  is  a  true  and  correct 
copy  of  a  resolution  passed  by  the  Board  of  Trustees  of 
the  Sunnvside  Water  Users  Association  at  a  regular  meet¬ 
ing  of  said  Board  held  in  accordance  with  the  provisions  of 
the  by-laws  of  said  Association,  on  the  7th  day  of  January, 
191S,  as  the  same  appears  upon  the  minutes  of  said  meeting. 

G.  E.  RODMAN, 
Secretary  of  Sunnyside  Water 
Users  Association . 

(Corporate  seal,  Sunnyside 

Water  Users  Association.) 

121  In  the  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Holding  an  Equity  Court 
Filed  Apr  5  1937  Charles  E.  Stewart,  Clerk 
Equity  No.  57739. 

Philip  Louis  Parks  et  al.,  Plaintiffs , 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant . 

Answer  to  Amended  Bill  of  Complaint 

Comes  now  the  defendant  Harold  L.  Ickes,  Secretary  of 
the  Interior  and  for  answer  to  the  amended  bill  of  com¬ 
plaint  in  the  above  entitled  cause  states: 

I. 

That  in  answer  to  paragraph  I  of  the  amended  bill  he 
admits  that  the  defendant  is  now  and  has  been  since  March 
5,  1933,  the  duly  appointed,  qualified  and  acting  Secretary 
of  the  Interior  of  the  United  States  and  as  such  has  charge 
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of  the  administration  of  the  laws  of  the  United  States  re¬ 
lating  to  irrigation  and  reclamation  projects  constructed 
by  the  United  States  and  particularly  to  the  administra¬ 
tion  of  the  Act  of  Congress  known  as  the  Reclamation  Act, 
being  the  act  of  June  17,  1902  (32  Stat.  388),  as  amended 
and  supplemented  by  later  acts  of  Congress,  but  denies  that 
his  administration  of  the  said  Reclamation  Act  of  June  17, 
1902  (32  Stat.  388),  as  amended  and  supplemented  by  later 
acts  of  Congress  is  solely  under  or  subject  to  the  irriga¬ 
tion  and  appropriation  laws  of  the  State  of  Washington; 
and  further  answering  defendant  alleges  that  the  said  Fed¬ 
eral  laws  as  construed  by  the  Supreme  Court  are  the  “su¬ 
preme  law  of  the  land”,  “anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding”,  in¬ 
cluding  the  provisions  of  said  Federal  laws  which  require 
the  Secretary  of  the  Interior  to  protect  the  Reclamation 
“trust  fund”  provided  under  the  said  act  from  the  deple¬ 
tion  which  would  result  if  he  were  required  to  furnish  to 
the  plaintiffs  herein  free  of  charge  the  extra  3  acre-feet 
demanded  by  plaintiffs  over  the  amount  specified  in  the 
contract  between  plaintiffs  and  the  United  States.  That 
the  water  contract  between  plaintiff’s  predecessors  and  the 
United  States  applicable  to  plaintiffs’  lands  provides  with 
reference  to  the  amount  of  water  to  be  furnished: 

“the  water  for  said  lands  to  be  furnished  in  such  amount 
and  distributed  through  tbe  irrigation  season  as  in  the  case 
of  other  like  lands  in  such  project  which  are  subject  to  the 
provisions  of  the  Reclamation  Act.” 

122  That  under  the  said  agreement  the  amount  of  water 
to  be  delivered  to  plaintiffs’  land  was  to  be  the  same 
amount  that  might  be  determined  upon  as  the  amount  to 
be  furnished  to  the  lands  which  were  subject  to  the  Re¬ 
clamation  Act  and  which  are  commonly  referred  to  as  the 
“public  notice  lands.”  That  shortly  thereafter  the  then 
Secretary  of  the  Interior  issued  his  public  notice  applicable 
to  the  said  Reclamation  Act  lands  and  in  connection  there¬ 
with  the  forms  of  water  right  applications  which  deter- 


mined  the  amount  of  the  charge  and  also  the  amount  of 
water  to  be  furnished  on  said  lands  subject  to  the  Reclama¬ 
tion  Act,  which  water  right  applications  were  in  the  form 
attached  to  the  complaint  in  the  case  of  Ottmuller  v.  Ickes, 
being  equity  Xo.  57740  in  this  Court,  as  Exhibit  C,  wTiich 
provided : 

“The  quantity  of  water  to  be  furnished  hereunder  shall 
be  3  acre  feet  of  water  per  annum  per  acre  of  irrigable  land 
as  aforesaid  measured  at  the  land,  or  so  much  thereof  as 
shall  constitute  the  proportionate  share  per  acre  from  the 
water  supply  actually  available  for  the  lands  under  said 
project;  *  * 

That  over  eleven  hundred  water  right  applications  in  the 
form  just  quoted  were  duly  made  and  approved  and  that 
the  same  established  the  amount  of  water  to  be  furnished 
to  the  lands  subject  to  the  Reclamation  Act  and  thereby 
also  established  the  amount  of  water  agreed  to  be  fur¬ 
nished  to  plaintiffs’  lands  as  “3  acre  feet  of  water  per 
annum  per  acre”  under  the  agreement  that  plaintiffs’  lands 
should  receive  the  same  amount  of  water  provided  for  the 
lands  subject  to  the  Reclamation  Act. 

That  the  said  contract  between  plaintiffs’  predecessors 
and  the  United  States  also  provided: 

“8.  The  amount  of  water  to  be  furnished  hereunder  shall 
be  three  acre-feet  of  water  per  annum  per  acre  measured 
at  the  land,  or  as  much  more  water  as  will  be  required  to 
successfully  irrigate  the  land,  the  amount  so  required  to  be 
determined  by  the  authorized  agent  of  the  United  States, 
and  the  water  shall  be  used  only  to  irrigate  said  lands  and 
for  domestic  purposes  incident  thereto;  provided,  that  the 
amount  of  water  furnished  shall  be  limited  to  the  amount 
beneficially  used  upon  such  lands.” 

That  the  said  above  quoted  paragraph  of  the  contract  was 
in  the  alternative  and  provided  that  the  United  States 
would  either  deliver  3  acre-feet  or  as  much  more  as  will 
be  required  to  successfully  irrigate  the  land  but  the  alter- 
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native  in  harmony  with  the  amount  furnished  to  the  public 
notice  lands  or  Reclamation  Act  lands  was  the  one  required 
by  that  part  of  the  contract  requiring  the  amount  to  be  the 
same  amount  furnished  for  the  public  notice  or  Reclama¬ 
tion  Act  lands  (namely  3  acre-feet  per  acre  per  annum),  and 
duly  established  at  3  acre-feet  per  acre  per  annum  as  afore¬ 
said.  That  the  contract  did  not  provide  for  3  acre-feet  and 
so  much  more  as  would  be  required  to  irrigate  the  land. 
That  the  contract  was  also  limited  to  the  amount  required 
to  successfully  irrigate  the  said  land,  “the  amount  so  re¬ 
quired  to  be  determined  by  the  authorized  agent  of  the 
United  States.”  That  under  the  provisions  of  the  Reclama¬ 
tion  Act  of  June  17,  1902  (32  Stat.  388),  the  only  author¬ 
ized  agent  of  the  United  States  is  the  Secretary  of  the  In¬ 
terior. 

That  the  provisions  of  the  said  Federal  laws  require  that 
the  Secretary  make  a  sufficient  charge  for  the  said  extra 
3  acre-feet  of  water  demanded  by  plaintiffs  in  excess  of 
the  amount  specified  in  the  contract  to  reimburse  the 
123  Reclamation  fund  for  the  cost  of  furnishing  such 
excess  amount  of  water,  so  that  the  intent  of  said 
Federal  Reclamation  Laws  “that  the  proceeds  of  public 
land  as  a  trust  fund  should  be  kept  intact  and  again  in¬ 
vested  and  reinvested  for  constructing  new  irrigation 
works”  may  be  carried  out  and  also  the  intent  thereof  that 
the  Reclamation  P^und  “was  not  intended  to  be  diminished 
for  the  benefit  of  any  one  project,  but  without  increase  by 
interest,  and  undiminished  by  local  expenses,  was  again 
and  again  to  be  used  for  construction  of  other  works”  (Swi- 
gart  v.  Baker,  229  U.  S.  187),  and  that  the  said  provisions 
of  the  Federal  law  are  likewise  the  “supreme  law  of  the 
land.”  That  if  there  are  any  State  laws  which  conflict  with 
the  said  requirements  of  the  said  Federal  laws  that  a  suf¬ 
ficient  charge  must  be  made  for  such  extra  water  to  reim¬ 
burse  the  Reclamation  Fund  for  the  cost  of  furnishing  such 
extra  amount,  then  such  conflicting  State  laws  are  null  and 
void  and  of  no  force  or  effect  as  applied  to  the  said  Fed¬ 
eral  reclamation  project.  And  defendant  further  alleges 
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that  none  of  the  State  laws  are  intended  to  apply  to  or  con¬ 
flict  with  the  said  requirements  of  the  said  supreme  law  of 
the  land  or  to  have  any  application  to  the  operation  of  the 
Federal  reclamation  project  as  to  the  matters  involved  in 
this  action  or  as  to  the  charges  to  be  required  for  delivery 
of  water  from  such  Federal  projects  or  the  management 
or  control  of  such  Federal  projects.  That  the  sole  and  only 
origin  and  basis  of  the  plaintiffs’  right  to  receive  water 
from  the  Government  reservoirs  and  canals  of  the  Federal 
project  involved  in  this  action  is  that  certain  contract  be¬ 
tween  the  United  States  and  plaintiffs’  predecessors, 
George  Allen  and  Jennettie  Allen,  which  is  attached  to  the 
original  and  amended  bills  of  complaint  as  Exhibit  B.  That 
beginning  with  the  year  of  the  said  contract  and  continu¬ 
ing  for  over  20  vears  thereafter  the  Secretary  of  the  In- 
terior  each  year  officially  and  publicly  announced  and  de¬ 
termined  the  duty  of  water  for  said  Sunnyside  Division  of 
the  Yakima  project  to  be  a  3  acre-feet  per  acre  per  annum 
and  never  departed  therefrom  until  he  made  his  said  de¬ 
termination  of  water  duty  in  1931  under  which  3.5  acre-feet 
was  allowed  for  plaintiffs’  land. 

That  the  plaintiffs  are  now  demanding  in  this  suit  that, 
through  a  mandatory  injunction  directed  against  the  Sec¬ 
retary  of  the  Interior,  the  United  States  be  compelled  to 
deliver  to  the  plaintiffs  for  all  time  to  come  6  acre-feet  of 
water  per  acre  per  annum  for  the  same  price  agreed  upon 
by  the  parties  as  the  price  for  3-acre-feet  and  is  thereby 
seeking  to  compel  the  United  States  to  furnish  the  plain¬ 
tiffs  free  of  charge  an  extra  3  acre-feet  of  water  per  acre 
per  annum  for  all  time  to  come  out  of  the  reservoirs,  canals, 
and  other  irrigation  works  belonging  to  the  United  States. 
That  such  water  supply  can  be  furnished  only  by  first  stor¬ 
ing  the  winter  flow  and  flood  waters  of  the  Yakima  River 
and  its  tributaries  in  the  reservoirs  of  the  United  States 
near  the  headwaters  of  said  stream  and  thereafter  carrying 
and  delivering  the  same  through  the  canals  and  laterals 
which  are  the  property  of  the  United  States  Government. 
That  the  furnishing  of  the  said  6  acre-feet  per  acre  per 
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annum  would  require  the  use  of  twice  as  much  of  the  ca¬ 
pacity  of  the  said  canals  and  reservoirs  of  the  United 
States  as  would  be  required  to  furnish  the  3  acre-feet  spe¬ 
cified  in  the  contract  as  the  amount  to  be  furnished  for 
said  agreed  consideration  of  ten  dollars  per  acre.  That 
such  demand  that  the  United  States  furnish  6  acre-feet  of 
water  per  acre  per  annum  for  the  price  agreed  upon  as  the 
price  for  3  acre-feet,  would,  if  complied  with,  deplete  the 
Reclamation  trust  fund  to  the  extent  of  about  half  the  cost 
of  furnishing  the  said  6  acre-feet,  and  would  tend  to  defeat 
the  purpose  of  the  said  Reclamation  law  that  the  said  fund 
be  preserved  as  a  revolving  trust  fund  and  would  be  in 
direct  violation  of  the  limitations  which  the  parties  have 
themselves  agreed  to  place  ujjon  the  right  in  the  contract 
which  is  the  sole  basis  and  origin  of  the  plaintiffs’  right  to 
receive  water  from  the  said  project.  That  the  only 
124  use  and  value  of  irrigation  canals  and  irrigation  res¬ 
ervoirs  is  in  the  water  supply  which  may  be  fur¬ 
nished  therefrom,  and  that  to  compel  the  United  States  to 
furnish  the  plaintiffs  an  extra  share  of  water  from  the  irri¬ 
gation  works  which  are  the  property  of  the  United  States 
without  charge  for  such  extra  w'ater  would  be  for  all  prac¬ 
tical  intents  and  purposes  be  equivalent  to  compelling  the 
United  States  to  give  the  plaintiffs  an  extra  share  of  the 
Government’s  canal  and  reservoir  property. 

II 

Replying  to  paragraph  II  of  the  amended  bill,  defendant 
admits  that  prior  to  1903  the  then  owmers  of  the  lands  now 
claimed  by  plaintiffs  acquired  by  purchase  from  the  Wash¬ 
ington  Irrigation  Company  a  water  right  for  the  40-acre 
tract  described  but  alleges  that  the  said  water  right  con¬ 
tract  with  the  Washington  Irrigation  Company  expressly 
limited  the  amount  of  the  said  wTater  right  and  the  amount 
of  water  that  the  plaintiffs  said  predecessors  had  the  right 
to  demand  from  the  said  company  to  an  amount  ‘  ‘  not  to  ex¬ 
ceed  one  cubic  foot  of  water  per  second  for  each  160  acres.” 
That  the  said  limitation  on  plaintiffs’  right  from  the  Wash- 
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ington  Irrigation  Company  was  expressly  acknowledged 
and  agreed  to  by  plaintiffs’  predecessors,  George  Allen  and 
■wife,  in  their  said  contract  with  the  United  States  (Exhibit 
B  attached  to  the  amended  bill  of  complaint)  'wherein  it 
is  recited: 

“Whereas  the  party  of  the  second  part  has  heretofore 
entered  into  contract  with  the  Washington  Irrigation  Com¬ 
pany  for  water  for  irrigation  for  the  following-described 
lands,  to  wit:  The  southeast  quarter  of  the  northeast  quar¬ 
ter  (SE}4  NE1/;)  of  section  sixteen  (16)  township  ten  (10) 
north,  range  twenty-one  (21)  east,  W.  M.,  containing  forty 
acres;  and 

“Whereas  a  condition  of  said  contract  is  that  the  amount 
of  water  to  be  furnished  for  said  lands  shall  not  exceed  one 

cubic  foot  of  water  per  second  for  each  160  acres;  and 

*  *  » )  > 

That  the  maximum  limit  of  the  right  specified  in  the  said 
contract,  i.e.,  “one  cubic  foot  of  water  per  second  for  each 
160  acres”  is  the  equivalent  of  1/80  of  an  acre-foot  per 
acre  per  day,  and  if  the  said  maximum  amount  of  water 
were  received  continuously  and  uninterruptedly  for  the 
entire  irrigation  season  of  six  months  the  amount  thereof 
would  be  2%  acre-feet  per  acre  per  year,  but  that  the  said 
Washington  Irrigation  Company  had  no  reservoirs  and 
the  contract  holders  under  the  said  company  could  secure 
water  therefrom  only  so  long  as  the  river  continued  suffi¬ 
ciently  in  flood  to  more  than  supply  the  Indian  reservation 
canals  and  the  canals  of  the  old  private  canal  companies 
of  the  Yakima  Valley  which  had  rights  in  the  natural  flow 
of  the  Yakima  River  prior  in  time  and  superior  in  right  to 
those  of  the  Washington  Irrigation  Company,  and  also  in 
most  cases  had  their  canal  headings  above  that  of  the  Wash¬ 
ington  Irrigation  Company.  That  the  Sunnyside  canal  of 
the  Washington  Irrigation  Company  was  the  latest  of  the 
large  private  canals  of  the  Yakima  Valley  and  also  had  its 
heading  lower  down  on  the  Yakima  River  than  any  of  the 
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other  large  canals  of  the  Yakima  Valley  and  therefore  was 
inferior  both  in  legal  right  and  in  natural  location  to  the 
other  canals  of  the  valley  and  was  able  to  secure  water  only 
at  the  times  and  to  the  extent  that  there  might  be  a  surplus 
of  water  over  the  requirements  of  the  other  canals.  That 
the  result  was  that  the  contract  holders  under  the  Wash¬ 
ington  Irrigation  Company  could  not  depend  on  being  able 
to  secure  any  water  at  all  after  about  the  first  of  August  of 
each  year  and  that  this  condition  was  becoming  more  and 
more  acute  from  year  to  year  as  the  Indian  reserva- 
125  tion  canals  were  enlarged  and  extended  from  year  to 
year  and  the  Indian  reservation  lands  used  more  and 
more  of  the  prior  water  right  reserved  for  the  Indian  lands. 
That  the  plaintiffs’  predecessors  and  the  other  parties  who 
made  similar  contracts  of  the  class  commonly  referred  to 
as  the  old  supplemental  contracts  paid  only  ten  dollars  per 
acre,  which  was  less  than  one-fiftli  of  the  amount  to  be  paid 
by  the  public  lands  and  other  Reclamation  Act  lands  com¬ 
monly  referred  to  as  the  “public  notice”  lands  which  paid 
$52  per  acre  for  a  water  right  of  not  to  exceed  3  acre-feet 
per  acre  per  annum. 

That  the  intent  of  the  said  old  supplemental  contracts 
similar  to  that  of  plaintiffs,  on  which  only  ten  dollars  per 
acre  was  paid,  was  to  bring  the  inferior  water  rights  of  the 
said  old  supplemental  lands  up  to  whatever  amount  might 
be  decided  upon  as  the  amount  to  be  furnished  to  the  public 
lands  and  other  land  of  the  class  referred  to  as  the  Recla¬ 
mation  Act  lands  or  public  notice  lands. 

That  the  said  Yakima  Reclamation  project  was  con¬ 
structed  primarily  to  reclaim  the  public  lands  and  other 
lands  subject  to  the  Reclamation  Act  commonly  referred 
to  as  the  public  notice  lands  and  that  it  was  not  intended 
to  discriminate  against  the  public  notice  lands  (for  which 
the  project  was  primarily  constructed)  by  furnishing  the 
old  supplemental  lands  a  better  water  right  than  that  deter¬ 
mined  upon  for  the  said  public  lands  for  which  it  was  pri¬ 
marily  constructed. 
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Further  answering  said  paragraph  II,  the  defendant  de¬ 
nies  that  6  acre-feet  per  acre  was  supplied  by  the  said 
company  or  any  other  amount  except  as  set  out  in  this 
answer  and  denies  that  6  acre-feet  or  any  other  amount  of 
water  in  excess  of  Z1/*  acre-feet  was  ever  beneficially  used 
on  the  said  land. 

HI. 

Replying  to  paragraph  III  of  the  amended  bill,  defend¬ 
ant  admits  that  in  1906  the  then  Secretary  of  the  Interior 
approved  an  irrigation  and  reclamation  project  but  denies 
that  the  same  is  known  as  the  Sunny-side  Unit  of  the 
Yakima  project  and  further  answering  alleges : 

That  the  project  approved  by  the  Secretary  of  the  In¬ 
terior  is  known  as  the  Yakima  project  and  that  the  said 
Yakima  project  includes  five  main  units  or  divisions  which 
are  known  as  the  Tieton  Division,  the  Sunnyside  Division, 
the  Wapato  or  Indian  Division,  the  Kittitas  Division,  and 
the  Roza  Division  of  the  Yakima  project.  That  in  addition 
to  said  five  main  divisions  of  the  Yakima  project  there  are 
eight  old  canal  companies  of  the  Yakima  Valley  which  have 
become  a  part  of  the  Yakima  project  by  subscribing  for  a 
supplemental  water  supply  from  the  project  reservoirs  of 
the  said  project.  That  all  told  there  are  over  ten  thousand 
water  users  in  the  Yakima  Valley,  each  of  whom  has  a  con¬ 
tract  right  under  contracts  with  the  United  States  of  equal 
dignity  and  standing  with  that  of  the  plaintiffs  herein  and 
that  each  of  said  other  ten  thousand  water  users  has  a  right 
under  his  own  contract  or  the  contract  of  his  district  to 
share  in  the  available  water  supply  from  the  said  reser¬ 
voirs  and  canals  of  the  United  States  on  a  pro  rata  basis 
in  the  proportion  that  the  number  of  acre-feet  specified  in 
his  contract  is  to  the  total  number  of  acre-feet  specified  in 
the  contracts  of  all  the  contract  holders  entitled  to  receive  a 
water  supply  from  said  reservoirs  of  the  United  States  and 
subject  only  to  a  similar  right  on  the  part  of  the  plaintiffs  to 
a  similar  pro  rata  share  of  the  said  water  supply  up 
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126  to  but  not  to  exceed  tlie  said  3  acre-feet  per  acre  per 
year  specified  in  tlie  plaintiffs’  said  contract  as  the 
maximum  amount  of  water  to  be  furnished  to  him  under 
the  provisions  of  his  contract  which  limited  them  to  the 
same  amount  “as  in  the  case  of  other  like  lands  in  such 
project  which  are  subject  to  the  provisions  of  the  Reclama¬ 
tion  Act.” 

That  the  water  appropriation  for  all  the  various  divi¬ 
sions  of  the  said  Yakima  project  (except  the  Wapato  or 
Indian  Reservation,  for  which  the  water  was  reserved  and 
appropriated,  under  priority  of  1855)  was  made  in  1905 
under  one  and  the  same  filing  under  which  all  the  then 
unappropriated  water  of  the  Yakima  River  was  reserved, 
and  appropriated  for  the  entire  Yakima  project  and  all 
the  divisions  thereof.  That  under  the  provisions  of  the 
statutes  of  the  State  of  Washington  applicable  to  such 
water  filings  for  such  Federal  Reclamation  projects,  all 
the  water  rights  for  all  of  the  said  divisions  of  the  Yakima 
project  relate  back  to  and  take  priority  as  of  the  date  of 
the  said  original  water  filing  in  1905  and  that  all  of  the  vari¬ 
ous  divisions  of  the  said  Yakima  project  except  the  Indian 
Reservation  have  water  rights  of  equal  priority  and  dignity 
of  standing  under  one  and  the  same  water  filing,  all  relating 
back  to  the  same  date  of  appropriation  in  1905.  The  plain¬ 
tiffs’  right  is  expressly  limited  by  their  water  right  contract 
to  the  same  amount  to  be  provided  for  the  public  notice  or 
Reclamation  Act  lands  and  therefore  is  limited  to  a  pro 
rata  share  of  the  available  water  in  proportion  to  acreage 
and  that,  therefore,  plaintiffs’  right  in  common  with  the 
rights  of  the  other  water  users  of  the  Sunnvside  Division 
and  the  other  divisions  of  the  Yakima  project  is  subject 
to  a  proportionate  diminution  in  the  event  of  water  short¬ 
age.  That,  if  plaintiffs  are  furnished  a  double  share  of  the 
water  supply  available  for  said  Yakima  project  or  any 
amount  in  excess  of  the  pro  rata  share  to  which  they  are 
entitled,  the  supply  available  for  the  other  users  would  be 
by  that  much  reduced  and  depleted  in  violation  of  their 
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rights  to  a  proportionate  share  thereof,  and  that  such 
parties  whose  rights  would  be  thus  affected  and  reduced 
by  the  decree  sought  herein  are  necessary  parties  to  this 
suit. 

That  the  plaintiffs  are  two  of  over  3,000  water  users  in 
the  Sunnyside  Valley  Irrigation  District.  That  the  Sunny- 
side  Valley  Irrigation  District  is  one  of  eight  irrigation 
districts  which  taken  together  make  up  the  Sunnyside  Divi¬ 
sion  of  the  Yakima  project  and  that  the  said  Sunnyside 
Division  is  one  of  the  five  main  divisions  of  the  Yakima 
project  and  that  all  the  districts  thereof  and  all  the  water 
users  thereof  are  dependent  upon  a  common  source  of  water 
supply  from  the  reservoirs  of  the  United  States  on  the 
Yakima  River  and  its  tributaries  for  the  necessary  water 
to  irrigate  their  lands  and  produce  crops  thereon.  That 
any  increase  in  the  amount  of  water  required  to  be  deliv¬ 
ered  to  the  plaintiffs  herein  over  their  contract  amount  of 
3  acre-feet  per  acre  would  by  that  much  deplete  the  com¬ 
mon  source  of  water  supply  available  to  supply  the  other 
divisions  and  the  other  districts  and  the  other  water  users 
of  the  Yakima  project.  That  all  of  said  parties  whose 
water  supply  and  water  rights  would  be  thus  reduced  and 
impaired  if  plaintiffs’  demands  herein  are  complied  with 
are  necessary  parties  herein.  That  only  by  requiring  the 
plaintiffs  to  pay  for  the  additional  3  acre-feet  of  water  per 
acre  per  year  demanded  by  them  over  their  present  con¬ 
tract  amount  and  using  such  payments  to  increase  the  size 
of  the  reservoirs  and  canals  of  the  Yakima  project  could 
the  additional  water  demanded  by  plaintiffs  be  furnished 
without  taking  the  same  out  of  the  supply  to  which  the  other 
divisions,  districts  and  water  users  of  the  Yakima 
127  project  are  entitled.  That  the  other  irrigation  dis¬ 
tricts  of  the  said  Sunnyside  Division  are  the 

Grandview  Irrigation  District, 

Granger  Irrigation  District, 

Outlook  Irrigation  District, 
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Prosser  Irrigation  District, 

Snipes  Mountain  Irrigation  District, 

Sunnyside  Irrigation  District,  and 
Zillali  Irrigation  District, 

all  of  whom  are  necessary  parties  herein.  That  the  Kittitas 
Division  of  the  Yakima  project  is  represented  by  the 
Kittitas  Reclamation  District.  That  the  Roza  Division  of 
the  Yakima  project  is  represented  by  the  Yakima-Benton 
Irrigation  District.  That  the  Tieton  Division  is  repre¬ 
sented  by  the  Yakima-Tieton  Irrigation  District  and  the 
Tieton  Water  Users’  Association.  That  the  Wapato  Divi¬ 
sion  is  represented  by  the  United  States  Indian  Service. 
That  the  said  old  canal  companies  which  have  contract 
rights  under  the  Warren  Act  to  receive  a  supplemental 
water  supply  out  of  the  reservoirs  of  the  United  States  in¬ 
clude  the  following: 

Broadway  Irrigation  Company, 

Moxee  Ditch  Company,  Sub-A, 

Naches-Selali  Irrigation  District, 

Selah-Moxee  Irrigation  District, 

Terrace  Heights  Irrigation  District, 

Union  Gap  Irrigation  District, 

West  Side  Irrigating  Company, 

Yakima  Valiev  Canal  Company. 

That  all  of  the  above  named  districts  and  companies  are 
necessary  parties  to  this  suit  and  that  no  one  has  any  au¬ 
thority  or  jurisdiction  to  deplete,  impair  or  reduce  the 
water  supply  or  contract  rights  of  any  of  said  companies 
or  districts  in  a  suit  to  which  they  are  not  parties  and  are 
not  before  the  court,  by  furnishing  or  requiring  the  Secre¬ 
tary  of  the  Interior  to  furnish  to  the  plaintiffs  herein  a 
free  additional  water  supply  of  3  acre-feet  per  acre  per 
year  in  excess  of  the  3  acre-feet  specified  in  plaintiffs’  con¬ 
tract  as  the  maximum  amount  to  be  furnished  for  said 
agreed  price  of  $10  per  acre. 
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And  further  answering  the  said  paragraph  III  of  the 
amended  complaint,  the  defendant  admits  that  the  Secre¬ 
tary  of  the  Interior  on  behalf  of  the  United  States  pur¬ 
chased  from  the  Washington  Irrigation  Company  the 
Sunnyside  Canal,  water  appropriations  and  irrigation  sys¬ 
tem  used  in  connection  therewith  and  further  alleges:  That 
all  of  the  said  properties,  rights  and  water  appropriations 
of  the  said  Washington  Irrigation  Company  were  pur¬ 
chased  and  paid  for  by  the  United  States  Government  and 
deeded  directly  to  the  United  States  and  are  now  held  and 
owned  in  fee  simple  by  the  United  States. 

IV. 

Replying  to  paragraph  IV  of  the  amended  bill,  the  de¬ 
fendant  denies  that  the  then  Secretary  of  the  Interior  of¬ 
fered  to  give  the  then  owners  of  said  lands  added  security 
for  a  sufficient  amount  of  water  to  beneficially  and  success¬ 
fully  irrigate  said  lands  or  other  lands  with  a  similar  water 
right  if  they  would  join  in  forming  the  Sunnyside  Water 
Users  Association  and  authorize  the  execution  of  a 
128  contract  by  said  corporation  with  the  United  States 
or  otherwise  and  alleges  that  plaintiffs’  predecessors 
never  did  join  in  forming  the  said  association,  were  never 
members  thereof,  and  never  had  any  rights  in  the  said 
association  or  the  contracts  thereof. 

And  further  answering  said  paragraph  IV,  defendant 
admits  that  a  contract  was  entered  into  between  said  Asso¬ 
ciation  and  the  United  States,  a  copy  of  which  is  attached 
to  the  amended  bill  as  Exhibit  A,  but  alleges  that  a  few 
years  thereafter  the  stockholders  of  the  said  Association, 
who  were  also  the  landowners  in  the  area  now  included  in 
the  Sunnyside  Valley  Irrigation  District,  organized  the 
said  irrigation  district  and  substituted  the  said  district  as 
the  means  to  be  used  for  cooperation  between  the  said  land- 
owners  and  the  United  States  in  the  maintenance  and  opera¬ 
tion  of  the  said  project  and  for  the  purpose  of  guaranteeing 
the  payment  of  the  charges  in  connection  therewith  and 
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that  shortly  thereafter  the  said  contract  between  the  said 
Association  and  the  United  States  was  cancelled  and  ter¬ 
minated  by  mutual  agreement  of  the  said  Association,  the 
said  district  and  the  United  States  by  a  three-party  con¬ 
tract  copy  of  which  is  attached  marked  Exhibit  F  and  made 
a  part  hereof,  and  the  contract  between  the  district  and  the 
United  States  was  substituted  in  place  of  the  contract  with 
said  association  and  the  said  association  dissolved  in  the 
manner  authorized  by  Section  7414  of  Remington’s  Revised 
Statutes  of  the  State  of  Washington. 

V. 


Defendant  denies  that  the  then  Secretary  of  the  Interior 
ascertained  the  total  cost  of  sufficient  storage  reservoirs  to 
store  sufficient  water  to  beneficially  and  successfully  irri¬ 
gate  said  land  and  other  lands  in  the  Sunnyside  unit  of  the 
Yakima  project  and  denies  that  he  found  the  same  to  be 
$10  per  acre  or  that  said  sum  would  be  sufficient  to  return 
to  the  Reclamation  fund  the  cost  of  storage  reservoirs  suffi¬ 
cient  to  furnish  said  amount  of  water  to  said  land. 

Further  answering,  defendant  alleges  that  in  connection 
with  and  as  a  part  of  the  public  notice  for  the  said  Sunny- 
side  Division  of  the  Yakima  project,  the  then  Secretary  of 
the  Interior  issued  and  published  the  said  order  providing 
that  3  acre-feet  per  acre  per  annum  should  be  the  amount 
of  water  to  he  furnished  for  the  said  charge  of  $52  per  acre 
on  the  said  public  notice  lands  and  in  less  than  a  year  there¬ 
after  inserted  in  his  annual  report  to  Congress  (provided 
for  in  Sec.  2  of  the  said  Reclamation  Act  of  June  17,  1902, 
32  Stat.  388)  the  following  paragraph: 

“The  notice  was  forwarded  to  the  Commissioner  of  the 
General  Land  Office  with  instructions  that  publicity  be 
given  to  the  same,  and  that  the  local  officers  be  instructed 
to  announce  that  water-right  applications  for  the  irrigable 
lands  shown  on  the  plats  be  properly  executed  and  filed  in 
the  local  land  office  before  water  can  be  furnished;  that  the 
water  user  shall  receive  the  water  at  the  main  canal  or  some 
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lateral  thereof,  and  at  his  own  expense  convey  the  same  to 
the  land  described  in  the  water-right  application;  that  the 
United  States  will  maintain  and  operate  the  storage  and 
diversion  works  and  main  canals,  and  the  cost  thereof  shall 
be  included  in  the  operation  and  maintenance  charges  for 
the  project;  that  the  laterals  and  sublaterals  constituting 
the  balance  of  the  distribution  system  are  to  be  maintained 
and  kept  in  serviceable  condition  by  the  water  users 
129  to  be  served  therefrom  at  their  expense  under  regu¬ 
lations  to  be  approved  by  the  Secretary  of  the  Inte¬ 
rior;  that  the  amount  of  water  to  be  furnished  to  be  stated 
in  the  second  paragraph  of  every  application  is  3  acre  feet 
per  acre  per  annum;  that  the  building  charge  and  number 
of  annual  instalments  are  to  be  stated  in  the  third  para¬ 
graph  of  each  application.  ” 

That  the  above  quoted  provision  appears  on  page  200  of 
the  8th  Annual  Report  under  the  Reclamation  Act.  That 
the  Secretary  of  the  Interior  then  caused  the  said  8th  An¬ 
nual  Report  including  the  above  quoted  paragraph  to  be 
printed  and  promulgated  as  a  public  document  and  widely 
circulated  and  provided  for  keeping  copies  thereof  in  Rec¬ 
lamation  office  on  the  said  Yakima  project  for  the  inspection 
of  the  public.  That  all  of  the  water  right  applications  and 
contracts  in  connection  with  the  said  Sunnyside  Division 
of  the  Yakima  project  were  made  in  the  light  of  and  subject 
to  the  above  quoted  notice  and  with  full  knowledge  that 
the  amount  of  water  to  be  furnished  for  said  announced 
charge  would  be  limited  to  3  acre-feet  per  acre  per  annum, 
that  the  provisions  of  the  contract  applicable  to  plaintiffs’ 
lands  quoted  in  par.  I  of  this  answer  limited  plaintiffs  to 
the  same  amount  of  water  thus  established  as  the  limit  of 
the  right  applicable  to  the  public  notice  lands  or  lands 
“subject  to  the  provisions  of  the  Reclamation  Act.” 

VI 

Defendant  admits  that  the  then  owners  of  the  land  de¬ 
scribed  in  the  amended  bill  of  complaint  entered  into  the 
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form  of  contract,  copy  of  which  is  attached  to  the  amended 
bill  of  complaint  as  Exhibit  B,  and  defendant  alleges  that 
the  said  contract  attached  to  the  amended  bill  of  complaint 
as  Exhibit  B  was  the  first  and  only  contract  ever  made 
between  the  owners  of  the  said  lands  and  the  United  States, 
and  further  alleges  that  beginning  several  years  prior  to 
the  date  of  the  said  water  right  contract  between  plaintiffs’ 
predecessors  and  the  United  States,  and  continuing  every 
vear  thereafter,  the  Secretarv  of  the  Interior  established 
and  publicly  and  officially  announced  in  each  of  his  annual 
reports  to  Congress  his  finding  that  the  duty  of  water  for 
the  Sunnyside  Division  of  the  Yakima  project  was  3  acre- 
feet  per  acre.  That  the  said  contracts  were  made  in  the 
light  of  such  duty  of  water  of  3  acre-feet  per  acre  already 
established  and  officially  announced  at  and  prior  to  the  date 
of  the  said  contracts,  and  that  the  Secretary  of  the  Interior 
in  his  subsequent  annual  reports  has  each  year  repeated 
his  finding  of  3  acre-feet  per  acre  as  the  duty  of  water  for 
the  Sunnyside  Division  and  has  never  deviated  therefrom. 

VII 

Replying  to  paragraph  VII  of  the  amended  bill,  the  de¬ 
fendant  denies  that  the  successive  Secretaries  of  the  Inter¬ 
ior  from  and  after  the  time  of  the  issuing  of  said  public 
notice  and  order,  or  any  authorized  representative  or  sub¬ 
ordinate  of  the  said  Secretaries  of  the  Interior,  or  any  of 
them,  uniformly  or  at  all  times  or  at  any  time  construed  the 
Reclamation  Act  and  the  contracts  referred  to  in  the 
amended  bill  to  the  effect  that  the  owners  of  the  lands  de¬ 
scribed  in  the  amended  bill  had  purchased  a  sufficient 
amount  of  water  to  beneficially  and  successfully  irrigate 
their  said  land,  or  any  other  amount  of  water  than  the  3 
acre-feet  per  acre  per  annum  specified  in  the  contract,  and 
denies  that  the  amount  of  water  required  for  each 
130  tract  to  beneficially  irrigate  the  same  was  to  be  deter¬ 
mined  by  the  representatives  and  subordinates  of 
the  Secretary  of  the  Interior,  who  had  the  physical  charge 
of  the  water  distribution  from  a  factual  investigation  or 
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otherwise  by  going  upon  the  said  land  or  otherwise,  and 
defendant  further  alleges  that  under  the  provisions  of  the 
said  Reclamation  Act  of  June  17,  1902  (32  Stat.  3SS),  the 
Secretary  of  the  Interior  is  designated  bv  law  as  the  author- 
ized  agent  of  the  United  States  and  only  authorized  agent 
of  the  United  States  having  authority  to  make  the  said 
determination  or  to  do  or  carry  out  any  of  the  acts  jiro- 
vidcd  for  thereunder.  The  defendant  further  alleges  that 
beginning  several  years  prior  to  the  date  of  plaintiffs’  con¬ 
tract  and  continuing  down  to  the  present  time  each  succeed¬ 
ing  Secretary  of  the  Interior  has  himself  each  vear  deter- 
mined  and  announced  the  duty  of  water  for  the  Sunnyside 
Division  of  the  Yakima  project  to  be  3  acre-feet  per  acre 
per  annum  as  the  duty  of  water  for  the  said  Sunnyside  Divi¬ 
sion  of  the  Yakima  project  and  has  published  the  same  in 
his  annual  report  to  Congress  and  has  never  departed  from 
said  determination  and  has  never  authorized  any  other  or 
different  determination  of  the  duty  of  water  for  the  lands 
described  in  the  amended  complaint  until  the  year  1932 

when  the  Secretary  found  the  dutv  of  water  for  the  said 

•  * 

land  to  be  3 VI*  acre-feet  per  acre  per  annum  as  hereinafter 
more  fully  set  out  in  the  Third  Separate  Defense  included 
in  this  answer.  Defendant  denies  that  pursuant  to  said 
practical  construction  by  representatives  and  subordinates 
of  tiie  Secretary  of  the  Interior  or  otherwise  it  was  deter¬ 
mined  by  successive  Secretaries  of  the  Interior  or  any  of 
them  or  their  representatives  or  subordinates  that  6  acre- 
feet  of  water  per  acre  per  annum  was  necessary  to  bene¬ 
ficially  and  successfully  irrigate  said  land  or  any  amount 
in  excess  of  3l/>  acre-feet  per  acre  per  annum.  Defendant 
denies  that  successive  Secretaries  of  the  Interior,  or  any 
of  them,  their  representatives  or  subordinates,  have  for  a 
period  of  more  than  twenty  years  or  at  all  delivered  to  said 
land  the  amount  of  water  necessary  to  beneficially  and  suc¬ 
cessfully  irrigate  the  same  and  alleges  that  the  Government 
officers  and  employees  have  never  delivered  any  water  to 
the  said  land  and  that  the  water  used  thereon  has  been 
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delivered  into  a  certain  lateral  which  is  used  in  common  by 
plaintiffs  and  several  other  water  users  and  that  the  distri¬ 
bution  of  the  water  from  the  said  lateral  to  the  several 
tracts  of  land  thereunder  has  been  under  the  control  of  the 
water  users  therefrom  or  their  representatives  rather  than 
that  of  the  Government  employees.  Defendant  alleges  that 
on  account  of  the  said  complications  as  to  the  manner  in 
which  plaintiffs’  lands  have  received  their  water  supply, 
plaintiffs’  lands  are  in  a  different  situation  from  that  of  the 
great  majority  of  other  farms  of  the  said  district  in  that 
in  most  cases  direct  deliveries  and  separate  water  measure¬ 
ments  have  been  made  for  each  farm  and  official  records 
kept  for  many  years  past  as  to  how  much  water  was  re¬ 
ceived  by  each,  but  that  such,  records  are  largely  lacking  in 
the  case  of  the  plaintiffs’  lands  for  the  reasons  aforesaid. 
The  defendant  denies  that  all  or  any  amount  in  excess  of 
3V*>  acre-feet  of  the  water  used  on  plaintiffs’  lands  has  at 
all  or  any  times  been  beneficially  used  thereon  for  irrigation 
purposes. 

vm 

Answering  paragraph  VIII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  Section  7391  of  Remington’s 
Revised  Statutes  quoted  in  said  paragraph  VIII  of  the 
amended  bill  was  the  law  of  the  State  of  Washington  at 
the  time  the  water  rights  described  in  the  amended  bill  were 
acquired,  and  alleges  that  the  said  quoted  section  is  a  part 
of  what  is  known  as  the  Washington  Water  Code 
131  which  was  adopted  by  the  Legislature  of  that  State 
in  1917  and  that  the  opening  paragraph  of  the  said 
Water  Code  (of  which  the  quoted  section  is  a  part)  pro¬ 
vides  : 

“The  power  of  the  state  to  regulate  and  control  the 
waters  within  the  state  shall  be  exercised  as  hereinafter 
in  this  act  provided.  Subject  to  existing  rights  all  waters 
within  the  state  belong  to  the  public,  and  any  right  thereto, 
or  to  the  use  thereof,  shall  be  hereafter  acquired  only  by 
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appropriation  for  a  beneficial  use  and  in  the  manner  pro¬ 
vided  and  not  otherwise;  and,  as  between  appropriations, 
the  first  in  time  shall  be  the  first  in  right.  Nothing  con¬ 
tained  in  this  act  shall  he  construed  to  lessen,  enlarge,  or 
modify  the  existing  right  acquired  by  appropriation,  or 
otherwise.  They  shall,  however,  be  subject  to  condemna¬ 
tion  as  provided  in  section  7354  hereof,  and  the  amount  and 
priority  thereof  may  be  determined  by  the  procedure  set 
out  in  sections  7364  and  7377  inclusive  hereof.” 

Section  7351,  Remington’s  Revised  Statutes. 

Defendant  further  alleges  that  in  the  year  1905  and  long 
prior  to  the  date  of  the  enactment  of  the  said  Water  Code, 
the  United  States  appropriated  and  acquired  the  right  to 
all  the  then  unappropriated  waters  of  the  Yakima  River 
and  its  tributaries.  That  the  water  appropriations  pur¬ 
chased  by  the  United  States  from  the  Washington  Irriga¬ 
tion  Company  and  deeded  to  the  United  States  by  that 
company  were  made  under  date  of  priority  of  1S90.  That 
all  of  the  water  rights  in  connection  with  the  said  Yakima 
project  were  acquired  long  prior  to  the  date  of  the  enact¬ 
ment  of  the  said  Washington  Water  Code  and  that  by  the 
provisions  of  the  opening  section  of  the  said  Water  Code 
all  of  the  said  rights  are  expressly  exempted  from  the  ap¬ 
plication  of  the  said  section  of  the  said  Water  Code  quoted 
in  paragraph  VIII  of  the  amended  bill  of  complaint. 

Defendant  further  alleges  that  on  or  about  or  prior  to 
the  year  1855  the  Government  of  the  United  States  reserved 
the  lands  of  the  Yakima  Indian  Reservation  from  any  and 
all  forms  of  entry  or  sale  and  for  the  sole  use  of  said  In¬ 
dians  and  for  their  benefit  and  civilization  and  their  de¬ 
velopment  as  an  agricultural  people,  and  that  the  treaty 
so  reserving  the  same  was  duly  ratified  by  Congress  under 
date  of  March  8,  1859,  and  proclaimed  under  date  of  April 
18,  1S59.  That  the  Yakima  River  and  its  tributaries  run 
through  or  border  on  a  large  part  of  the  lands  of  said  Yak¬ 
ima  Indian  Reservation  and  a  large  part  thereof,  to  wit, 
more  than  one  hundred  eighty-five  thousand  (185,000)  acres 
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are  susceptible  of  irrigation  from  and  by  the  use  of  the 
waters  of  the  said  Yakima  Rivr  and  its  tributaries.  That 
the  said  treaty  so  ratified  in  1859  provided  for  establishing 
schools  and  the  employment  of  expert  farmers  to  teach  the 
Indians  the  art  of  agriculture  and  otherwise  showed  the 
intention  that  said  reservation  lands  should  be  farmed  and 
that  the  Indians  should  be  encouraged  to  develop  as  an  agri¬ 
cultural  people. 

That  the  said  lands  in  their  natural  conditions  are  arid 
and  incapable  of  producing  agricultural  crops,  but  are  fer¬ 
tile  and  productive  when  irrigated.  That  the  said  lands  of 
the  said  Yakima  Indian  Reservation  susceptible  of  irriga¬ 
tion  from  the  said  Yakima  River  and  its  tributaries  require 
for  the  successful  and  proper  irrigation  thereof  and  for 
domestic  and  other  uses  on  said  lands  two  thousand  (2,000) 
cubic  feet  per  second  of  time  of  the  waters  of  said  Yakima 
River. 

That  thereafter,  in  the  year  1903,  the  United  States  began 
the  construction  of  the  certain  irrigation  canal  known 
132  as  the  New  Reservation  or  Wapato  Canal  for  the 
irrigation  and  reclamation  of  lands  on  said  Indian 
reservation,  and  constructed  the  same  to  a  capacity  of  one 
thousand  (1,000)  second-feet  and  thereafter  enlarged  the 
same  to  a  capacity  of  two  thousand  (2,000)  second-feet, 
and  each  year  until  the  present  time  the  waters  of  the  Yak¬ 
ima  River  have  been  diverted  by  the  United  States  through 
said  canal  and  applied  to  beneficial  use  in  the  irrigation  of 
the  lands  of  the  said  Indian  reservation  to  the  amount  of 
2,000  second-feet,  and  large  agricultural  crops  have  been 
grown  thereon. 

That  under  the  rule  established  by  the  Supreme  Court  in 
the  Winters  case  (207  U.  S.  564,  577),  the  lands  of  the  said 
Yakima  Indian  Reservation  have  a  superior  and  prior  right 
to  the  natural  flow  waters  of  the  Yakima  River  and  its  trib¬ 
utaries  to  the  full  extent  of  the  said  2,000  second-feet  re¬ 
quired  for  the  irrigation  thereof  dating  back  in  priority 
to  the  date  of  the  establishment  of  the  said  Indian  reserva¬ 
tion  in  1855  and  that  the  said  water  right  of  the  said  Indian 
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reservation  is  prior  in  time  and  superior  in  right  to  all  other 
water  rights  from  the  said  stream  and  long  prior  to  the 
rights  claimed  by  the  plaintiffs  herein.  That  the  plaintiffs 
have  no  right  to  the  natural  flow  of  the  Yakima  River  as 
against  the  prior  rights  of  the  lands  of  the  said  Indian  re¬ 
servation  and  no  right  thereto  as  against  the  prior  rights 
of  the  old  canals  of  the  Yakima  Valley  hereinafter  referred 
to.  That  the  relief  sought  by  the  plaintiffs  herein  and  the 
rights  claimed  by  the  plaintiffs  herein  are  in  conflict  with 
and  would  tend  to  impair  and  destroy  the  prior  and  supe¬ 
rior  rights  of  the  said  Indians  and  the  owners  of  the  said 
Indian  reservation  lands  and  that  the  owners  of  the  said 
Indian  reservation  lands  are  necessary  parties  herein  and 
that  their  prior  and  superior  rights  cannot  lawfully  be  im¬ 
paired  or  destroyed  without  bringing  such  parties  before 
the  court  and  giving  them  an  opportunity  to  be  heard.  That 
long  prior  to  the  date  of  1905  when  the  United  States  ap¬ 
propriated  all  the  then  unappropriated  water  of  the  Yakima 
River  and  its  tributaries  for  use  on  the  proposed  Yakima 
Reclamation  project  and  began  the  construction  of  the  said 
project,  the  old  private  canals  of  the  Yakima  Valley  and 
the  owners  thereof  had  appropriated  and  several  times 
over-appropriated  all  the  low  water  natural  flow  of  the  Yak¬ 
ima  River  and  its  tributaries.  That  at  the  time  the  said 
Yakima  project  was  begun  the  only  unappropriated  water 
remaining  available  from  the  Yakima  River  consisted  of 
the  winter  flow  of  the  said  Yakima  River  and  its  tributaries 
and  the  flood  water  of  the  spring  months  which  had  to  be 
stored  in  costly  artificial  reservoirs  before  it  could  be  made 
available  for  the  irrigation  requirements  of  the  major  part 
of  the  irrigation  season  and  that  on  account  of  the  varia¬ 
tions  of  high  and  low  water  years  it  is  frequently  necessary 
to  carry  over  stored  water  in  the  said  Government  reser¬ 
voirs  for  two  or  three  years  in  order  to  provide  an  adequate 
water  supply  for  the  low  water  years.  That  only  by  means 
of  the  said  reservoirs  of  the  United  States  could  the  3  acre- 
feet  per  acre  per  annum  of  excess  water  demanded  by  plain¬ 
tiffs  herein  over  their  contract  amount  of  3  acre-feet  be  pro- 
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vided.  That  before  such  water  supply  can  reach  plaintiffs’ 
land  it  has  to  be  first  diverted  and  stored  in  the  reservoirs 
of  the  United  States  and  held  therein  for  periods  varying 
from  several  months  to  several  years  and  then  released 
into  the  channel  of  the  Yakima  River,  from  which  it  must 
be  again  diverted  into  the  artificial  canal  system  construc¬ 
ted,  owned  and  operated  by  the  United  States  Government. 

Defendant  further  denies  that  under  or  by  virtue  of  said 
statute,  law  or  said  decisions  or  any  statute,  law  or  decis¬ 
ions  the  absolute  title  in  fee  simple  or  any  other  kind  of 
title  to  6  acre-feet  of  water  per  acre  per  annum  or  any  other 
amount  of  water  in  excess  of  the  3  acre-feet  per  acre  per 
annum  specified  in  the  contract  became  or  is  now  vested  in 
the  plaintiffs. 

133  That  the  law  of  Washington  requires  that  before 
the  State  officers  or  any  one  else  has  authority  to  con¬ 
trol  or  regulate  such  diversions  and  distributions  of  water 
from  the  natural  stream,  the  water  rights  from  the  said 
stream  must  first  be  adjudicated  and  determined  both  as  to 
the  amounts  thereof  and  the  relative  priorities  thereof  by 
a  court  of  competent  jurisdiction.  That  there  has  never 
yet  been  any  such  judicial  determination  of  the  rights  to 
divert  water  from  the  Yakima  River  and  its  tributaries  and 
that  neither  the  defendant  herein  nor  any  other  Federal 
or  State  officer  has  any  control  or  right  of  control  over 
the  headgates  and  diversions  of  the  numerous  old  canals 
which  divert  water  from  the  Yakima  River.  That  the  Sun- 
nyside  Canal  which  supplies  water  for  the  irrigation  of 
plaintiffs’  land  is  the  last  or  lowest  canal  of  any  importance 
on  the  Yakima  River  and  has  its  heading  below  the  head¬ 
ings  of  the  canals  supplying  the  other  divisions  of  the  Yak¬ 
ima  project,  referred  to  in  paragraph  III  of  this  answer, 
and  also  below  the  headings  of  the  numerous  private  canals 
which  supply  water  to  the  various  irrigation  projects  un¬ 
der  the  said  private  canals.  That  there  are  over  25  of  such 
private  canals  owned  and  operated  by  private  or  mutual 
irrigation  companies  or  groups  of  individuals  diverting 
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reservation  is  prior  in  time  and  superior  in  right  to  all  other 
water  rights  from  the  said  stream  and  long  prior  to  the 
rights  claimed  by  the  plaintiffs  herein.  That  the  plaintiffs 
have  no  right  to  the  natural  flow  of  the  Yakima  River  as 
against  the  prior  rights  of  the  lands  of  the  said  Indian  re¬ 
servation  and  no  right  thereto  as  against  the  prior  rights 
of  the  old  canals  of  the  Yakima  Valley  hereinafter  referred 
to.  That  the  relief  sought  by  the  plaintiffs  herein  and  the 
rights  claimed  by  the  plaintiffs  herein  are  in  conflict  with 
and  would  tend  to  impair  and  destroy  the  prior  and  supe¬ 
rior  rights  of  the  said  Indians  and  the  owners  of  the  said 
Indian  reservation  lands  and  that  the  owners  of  the  said 
Indian  reservation  lands  are  necessary  parties  herein  and 
that  their  prior  and  superior  rights  cannot  lawfully  be  im¬ 
paired  or  destroyed  without  bringing  such  parties  before 
the  court  and  giving  them  an  opportunity  to  be  heard.  That 
long  prior  to  the  date  of  1905  when  the  United  States  ap¬ 
propriated  all  the  then  unappropriated  water  of  the  Yakima 
River  and  its  tributaries  for  use  on  the  proposed  Yakima 
Reclamation  project  and  began  the  construction  of  the  said 
project,  the  old  private  canals  of  the  Yakima  Valley  and 
the  owners  thereof  had  appropriated  and  several  times 
over-appropriated  all  the  low  water  natural  flow  of  the  Yak¬ 
ima  River  and  its  tributaries.  That  at  the  time  the  said 
Yakima  project  was  begun  the  only  unappropriated  water 
remaining  available  from  the  Yakima  River  consisted  of 
the  winter  flow  of  the  said  Yakima  River  and  its  tributaries 
and  the  flood  water  of  the  spring  months  which  had  to  be 
stored  in  costly  artificial  reservoirs  before  it  could  be  made 
available  for  the  irrigation  requirements  of  the  major  part 
of  the  irrigation  season  and  that  on  account  of  the  varia¬ 
tions  of  high  and  low  water  years  it  is  frequently  necessary 
to  carry  over  stored  water  in  the  said  Government  reser¬ 
voirs  for  two  or  three  years  in  order  to  provide  an  adequate 
water  supply  for  the  low  water  years.  That  only  by  means 
of  the  said  reservoirs  of  the  United  States  could  the  3  acre- 
feet  per  acre  per  annum  of  excess  water  demanded  by  plain¬ 
tiffs  herein  over  their  contract  amount  of  3  acre-feet  be  pro- 
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vided.  That  before  such  water  supply  can  reach  plaintiffs’ 
land  it  has  to  be  first  diverted  and  stored  in  the  reservoirs 
of  the  United  States  and  held  therein  for  periods  varying 
from  several  months  to  several  years  and  then  released 
into  the  channel  of  the  Yakima  River,  from  which  it  must 
be  again  diverted  into  the  artificial  canal  system  construc¬ 
ted,  owned  and  operated  by  the  United  States  Government. 

Defendant  further  denies  that  under  or  by  virtue  of  said 
statute,  law  or  said  decisions  or  any  statute,  law  or  decis¬ 
ions  the  absolute  title  in  fee  simple  or  any  other  kind  of 
title  to  6  acre-feet  of  water  per  acre  per  annum  or  any  other 
amount  of  water  in  excess  of  the  3  acre-feet  per  acre  per 
annum  specified  in  the  contract  became  or  is  now  vested  in 
the  plaintiffs. 

133  That  the  law  of  Washington  requires  that  before 
the  State  officers  or  any  one  else  has  authority  to  con¬ 
trol  or  regulate  such  diversions  and  distributions  of  water 
from  the  natural  stream,  the  water  rights  from  the  said 
stream  must  first  be  adjudicated  and  determined  both  as  to 
the  amounts  thereof  and  the  relative  priorities  thereof  by 
a  court  of  competent  jurisdiction.  That  there  has  never 
yet  been  any  such  judicial  determination  of  the  rights  to 
divert  water  from  the  Yakima  River  and  its  tributaries  and 
that  neither  the  defendant  herein  nor  any  other  Federal 
or  State  officer  has  any  control  or  right  of  control  over 
the  headgates  and  diversions  of  the  numerous  old  canals 
which  divert  water  from  the  Yakima  River.  That  the  Sun- 
nvside  Canal  which  supplies  water  for  the  irrigation  of 
plaintiffs  ’  land  is  the  last  or  lowest  canal  of  any  importance 
on  the  Yakima  River  and  has  its  heading  below  the  head¬ 
ings  of  the  canals  supplying  the  other  divisions  of  the  Yak¬ 
ima  project,  referred  to  in  paragraph  III  of  this  answer, 
and  also  below  the  headings  of  the  numerous  private  canals 
which  supply  water  to  the  various  irrigation  projects  un¬ 
der  the  said  private  canals.  That  there  are  over  25  of  such 
private  canals  owned  and  operated  by  private  or  mutual 
irrigation  companies  or  groups  of  individuals  diverting 
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water  from  the  Yakima  River  and  its  tributaries  above  the 
head  of  the  said  Sunnyside  Canal.  That  the  defendant  has 
no  control  over  the  said  private  canals  and  no  means  of 
preventing  the  owners  of  such  canals  from  diverting  the 
waters  flowing  down  the  Yakima  River  and  its  tributaries 
before  the  same  reach  the  head  of  the  said  Sunnyside  Canal. 
That  the  large  canal  known  as  the  Kittitas  Canal,  together 
with  the  headgates  and  diversion  dam  in  connection  there¬ 
with  which  supplies  water  for  the  irrigation  of  the  Kittitas 
Division  of  the  Yakima  project,  is  now  being  operated,  main¬ 
tained  and  controlled  by  the  Kittitas  Reclamation  District, 
which  district  has  contract  rights  (under  contracts  between 
the  said  district  and  the  United  States)  to  divert  and  use 
372,000  acre-feet  of  the  waters  appropriated  by  the  United 
States  and  mainly  supplied  from  its  reservoirs  known  as 
the  Keechelus  and  Ivachess  reservoirs.  That  the  said 
Kittitas  Canal  has  its  heading  on  the  Yakima  River  above 
the  heading  of  the  Sunnyside  Canal  and  just  below  the 
point  where  the  stored  water  from  the  Government’s  said 
Keechelus  and  Kachess  reservoirs  reach  the  Yakima  River. 
That  the  said  Kittitas  Canal  and  the  diversion  works  in  con¬ 
nection  therewith  have  sufficient  capacity  and  ample  con¬ 
tract  rights  to  drain  the  Yakima  River  of  practically  all 
the  stored  water  available  in  low  water  years  from  the 
Keechelus  and  Kachess  reservoirs.  That  the  defendant  has 
no  control  over  the  diversions  of  the  said  Kittitas  Canal 
and  no  control  over  the  diversions  of  the  numerous  old  pri¬ 
vate  canals  of  the  Yakima  Valley  and  no  means  of  com¬ 
pelling  the  parties  in  control  of  said  canals  to  bypass  the 
water  supply  necessary  to  furnish  to  plaintiffs  and  the  other 
similarly  situated  water  users  of  the  Sunnyside  Division  the 
extra  water  supply  which  they  are  demanding  over  their 
contract  amount  of  “3  acre-feet  per  annum  per  acre.”  De¬ 
fendant  further  alleges  that  the  owners  and  operators  of  all 
of  the  said  canals  which  have  their  heading  on  the  Yakima 
River  and  its  tributaries  above  the  head  of  the  said  Sunny¬ 
side  Canal  are  indispensable  parties  to  the  granting  of  the 
relief  sought  in  this  action. 
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IX. 

Replying  to  paragraph  IX  of  the  amended  bill,  the  de¬ 
fendant  admits  that  the  United  States  completed  the  con¬ 
struction  of  the  irrigation  system  of  said  unit  and  con¬ 
structed  reservoirs  of  sufficient  capacity  to  beneficially  and 
successfully  irrigate  all  lands  within  said  unit  but  alleges 
that  the  Sunnyside  unit  or  division  is  only  one  of  the 
134  five  principal  divisions  of  the  Yakima  project  which 
are  dependant  upon  the  said  reservoirs  constructed 
by  the  United  States  for  their  water  supply  and  alleges  that 
the  districts  representing  all  of  the  said  other  divisions  of 
the  project  and  also  the  various  canal  companies,  districts 
and  individuals  having  Warren  Act  contracts  for  a  water 
supply  from  the  said  Government  reservoirs  have  contracts 
of  equal  dignity  and  validity  with  that  of  the  plaintiffs 
herein,  under  which  all  the  said  other  companies,  districts 
and  individuals  are  entitled  to  receive  water  from  the  said 
reservoirs,  and  alleges  that  the  said  reservoirs  are  not  of 
sufficient  capacity,  particularly  in  low  water  years,  to  fur¬ 
nish  to  the  other  divisions  of  the  said  project  and  to  the 
other  companies,  districts  and  individuals  entitled  to  re¬ 
ceive  water  from  said  reservoirs  the  amounts  of  water  to 
which  they  are  entitled  if  the  plaintiffs  and  other  water 
users  on  the  said  Sunnyside  Division  similarly  situated  are 
allowed  to  enlarge  their  water  rights  from  the  3  acre-feet 
specified  in  their  contracts  to  the  6  acre-feet  demanded  in 
this  action,  and  that  the  effect  of  furnishing  to  the  plaintiffs 
herein  the  3  acre-feet  of  water  per  acre  per  annum  herein 
demanded  by  the  said  plaintiffs  free  of  charge  would  be 
that  the  other  10,000  water  users  of  the  Yakima  project  and 
the  other  companies,  districts,  individuals  and  divisions 
having  contract  rights  from  the  reservoirs  of  the  said  proj¬ 
ect  either  would  be  deprived  of  a  part  of  the  water  to  which 
thev  are  entitled  under  their  several  contracts  with  the 
United  States  or  would  be  burdened  with  the  cost  of  provid¬ 
ing  the  additional  3  acre-feet  of  water  per  acre  per  annum 
so  furnished  free  of  charge  to  the  plaintiffs. 
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Defendant  denies  that  the  cost  of  constructing  the  said 
irrigation  system  and  reservoirs  of  sufficient  capacity  to 
beneficially  and  successfully  irrigate  said  land  has  been 
ascertained  or  determined  and  denies  that  the  determina¬ 
tion  or  any  determination  has  ever  been  made  that  6  acre- 
feet  of  water  per  acre  per  annum  is  necessary  to  beneficially 
or  successfully  irrigate  said  land,  or  any  other  amount  in 
excess  of  3.50  acre-feet ;  and  denies  that  6  acre-feet  of  water 
per  acre  per  annum  was  or  is  necessary  to  beneficially  or 
successfully  irrigate  the  land  herein  described,  or  any 
amount  in  excess  of  3.50  acre-feet;  and  denies  that  said 
amount  of  water  or  any  amount  of  water  had  been  delivered 
for  several  years  by  the  United  States  to  any  lands  of  the 
plaintiffs. 

Defendant  admits  that  Secretary  Franklin  K.  Lane  is¬ 
sued  an  order  and  notice,  copy  of  which  is  attached  to  the 
amended  bill  as  Exhibit  C,  but  denies  the  remaining  alle¬ 
gations  of  said  paragraph  IX  of  the  amended  bill  of  com¬ 
plaint. 

X. 

Replying  to  paragraph  X  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  plaintiffs  and  their  predeces¬ 
sors  in  title  have  fully  and  in  every  particular  complied  with 
the  terms  of  the  Reclamation  Act  and  all  contracts  in  con¬ 
nection  therewith;  admits  that  they  have  paid  the  $10  per 
acre  provided  in  the  said  contract  as  the  construction 
charge  to  be  paid  for  the  said  water  right  of  not  to  exceed 
3  acre-feet  per  acre  per  annum  as  specified  in  the  said  con¬ 
tract  but  alleges  that  the  plaintiffs  and  plaintiffs’  predeces¬ 
sors  in  interest  have  never  paid  anything  at  all  on  or  toward 
the  said  additional  water  right  of  3  acre-feet  per  acre  per 
annum  in  excess  of  the  present  contract  amount,  which  said 
additional  3  acre-feet  is  being  demanded  in  this  action ;  and 
denies  that  the  plaintiffs  have  paid  all  operation  and  main¬ 
tenance  charges  assessed  against  the  same.  Denies  that  the 
plaintiffs  are  now  the  owner  and  holder  of  fee  simple 
135  title  or  any  other  kind  of  title,  to  said  alleged  water 
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right.  Admits  that  6  acre-feet  of  water  per  acre  per 
annum  would  be  sufficient  to  beneficially  and  successfully 
irrigate  said  land;  and  alleges  that  the  same  would  be 
largely  in  excess  of  the  amount  necessary  to  beneficially  and 
successfully  irrigate  said  land.  Denies  that  the  said  water 
right  or  any  water  right  in  excess  of  the  said  3  acre-feet 
named  in  the  contract  is  appurtenant  to  the  land  described 
in  the  complaint  and  denies  that  absolute  fee  title  to  said 
water  right  is  now  vested  in  the  plaintiffs  or  any  title  at 
all  thereto  for  any  water  in  excess  of  the  amount  not  ex¬ 
ceeding  3  acre-feet  specified  and  agreed  upon  in  the  con¬ 
tract  of  the  parties. 

Further  answering  defendant  alleges  that  the  water  im¬ 
pounded  in  the  reservoirs  of  the  United  States  and  con¬ 
served  therein  and  the  water  diverted  and  confined  in  its 
canals  has  been  lawfully  severed  from  the  natural  flow  of 
the  stream  and  has  been  made  useful  and  valuable  through 
the  efforts  and  expenditures  of  the  United  States  and  that 
under  the  laws  of  the  State  of  Washington,  the  said  im¬ 
pounded  water  has  become  the  absolute  personal  property 
of  the  United  States,  and  that  it  is  such  impounded  water, 
the  property  of  the  United  States,  that  the  plaintiffs  seek 
to  have  delivered  to  them  in  this  suit. 

XI. 

Replying  to  paragraph  XI  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  on  or  about  the  year  1930 
Elwood  Mead,  Commissioner  of  Reclamation  of  the  United 
States,  wished  to  construct  the  Cle  Elum  Reservoir;  admits 
that  said  reservoir  was  in  part  to  store  water  for  the  pur¬ 
pose  of  irrigating  land  in  the  Kittitas  Reclamation  District 
and  also  in  part  for  the  purpose  of  furnishing  water  to 
irrigate  lands  in  the  Roza  Division  of  the  said  project; 
denies  that  the  same  was  exclusively  for  the  said  Kittitas, 
Roza  and  Kennewick  divisions  or  exclusively  for  any  other 
divisions  of  the  project;  alleges  that  the  said  Cle  Elum 
reservoir  and  all  the  other  reservoirs  of  the  said  project 
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have  been  constructed  as  a  part  of  a  general  storage  system 
for  the  use  of  all  the  units  and  divisions  of  the  said  project 
and  also  for  all  the  water  users  and  contracting  companies 
of  the  said  project  having  rights  to  water  from  the  reser¬ 
voirs  of  the  United  States,  including  all  of  the  10,000  other 
water  users  who  have  rights  of  equal  standing  with  those 
of  the  plaintiffs  to  a  proportionate  part  of  the  water  from 
said  general  reservoir  system  of  the  United  States.  Defen¬ 
dant  denies  all  other  allegations  of  the  said  paragraph  XI 
and  further  denies  that  the  said  Mead  without  consulting 
the  plaintiffs  or  in  any  other  way  or  at  all  charged  the  sum 
of  $1,000,000  to  said  unit  and  district. 

Further  answering  said  paragraph  XI  defendant  alleges 
that  no  charge  has  ever  been  made  against  the  plaintiffs 
herein  or  any  of  the  other  water  users  of  the  said  Sunny- 
side  Division  of  the  project  except  the  amount  specified  to 
be  paid  by  said  parties  in  their  respective  contracts  as  the 
charge  for  a  water  right  of  not  to  exceed  3  acre-feet  speci¬ 
fied  in  said  contracts. 

Further  answering,  defendant  alleges  that  what  was  done 
by  the  Secretary  of  the  Interior  in  the  effort  to  provide  ad¬ 
ditional  funds  to  pay  for  additional  reservoir  construction 
was  as  follows:  That  while  furnishing  to  the  plaintiffs  and 
all  other  water  users  of  the  said  Sunnyside  Division  at  all 
times  the  full  amount  of  water  agreed  to  be  furnished  to 
such  parties  under  their  respective  water  right  contracts, 
the  Secretary  of  the  Interior  offered  said  plaintiffs  and 
other  water  users  an  opportunity  to  contract  for  the  rental 
of  an  additional  water  supply  if  they  so  desired,  to  be 
136  furnished  if  and  when  available  and  so  long  as  the 
same  could  be  furnished  without  encroaching  upon 
the  contract  rights  of  the  other  water  users  of  the  said  proj¬ 
ect,  some  of  whom  were  not  yet  ready  to  use  all  of  the  water 
to  which  they  were  entitled  under  their  respective  contracts, 
and  defendant  alleges  that  only  by  making  a  reasonable 
charge  for  extra  water  furnished  to  the  plaintiffs  and  using 
the  funds  so  collected  for  the  purpose  of  constructing  addi¬ 
tional  reservoir  capacity  and  additional  canal  capacity  can 
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such  additional  water  supply  be  furnished  to  the  plaintiffs 
without  taking  the  same  away  from  the  other  water  users 
of  the  project  who’  are  entitled  thereto  under  their  respec¬ 
tive  contracts. 

XII. 

Replying  to  paragraph  XII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  any  amount  was  ever  at¬ 
tempted  to  be  charged  against  the  plaintiffs  and  other  water 
applicants  and  water  users  in  said  district  equivalent  to 
35  per  cent  of  the  original  cost  of  the  water  right,  or  any 
other  per  cent  or  proportion  thereof,  and  alleges  that  the 
onlv  action  taken  in  connection  therewith  consisted  in  the 
said  offer  to  permit  such  of  the  said  water  users  as  might 
desire  to  do  so  to  contract  for  the  rental  of  an  additional 
water  supply  over  and  above  the  amounts  provided  for  in 
their  existing  contracts.  The  defendant  denies  the  remain¬ 
ing  allegations  of  said  paragraph  XII. 

XIII. 

Replying  to  paragraph  XIII  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  Secretary  of  the  Interior  Ray 
Lyman  Wilbur  addressed  to  the  President  that  certain  let¬ 
ter  marked  Exhibit  D  and  attached  to  the  amended  bill  of 
complaint,  but  defendant  denies  that  the  said  Secretary  of 
the  Interior  certified  anything  to  the  President  of  the 
United  States  and  denies  the  other  allegations  of  said  para¬ 
graph  XIII  and  alleges  that  the  said  letter  referred  to  as 
Exhibit  D  is  merely  the  recommendation  of  the  Secretary 
of  the  Interior  and  the  expression  of  his  opinion  required 
by  law  that  the  said  proposed  reservoir  “will  probably 
return  the  cost  thereof  to  the  United  States.”  Further 
answering,  defendant  says  that  said  letter  speaks  for  itself. 

XIV 

Replying  to  paragraph  XIV  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  the  Secretary  of  the  Interior 
issued  the  orders  and  regulations,  copies  of  which  are  at¬ 
tached  to  the  said  amended  bill  of  complaint  as  Exhibits 
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E  and  F,  but  denies  that  the  said  Elwood  Mead  and  B.  E. 
Stoutemver  or  anyone  else  agreed  or  conspired  with  Ray 
Lyman  Wilbur,  the  then  Secretary  of  the  Interior,  or  with 
any  one  else,  to  force  and  coerce  the  plaintiffs  or  any  other 
water  right  applicants  and  water  users  in  said  unit  or  di¬ 
vision  or  the  said  district  and  further  denies  the  other  alle¬ 
gations  of  the  said  paragraph  XIV  of  the  amended  com¬ 
plaint  and  alleges  that  the  only  person,  so  far  as  defendant 
knows,  who  tried  to  force  and  coerce  the  plaintiffs  was  the 
plaintiffs’  attorney,  one  Stephen  E.  Chaffee,  and  that  in 
so  far  as  the  same  relates  to  the  lands  of  the  plaintiffs  here¬ 
in,  described  in  the  amended  bill  of  complaint,  the  acts 
complained  of  in  the  said  amended  bill  of  complaint  were 
ordered,  directed,  requested,  urged,  insisted  upon  and  ar¬ 
ranged  for  by  the  plaintiffs’  said  attorney  Stephen  E.  Chaf¬ 
fee  and  the  said  other  representatives  of  the  plaintiffs  for 
the  purpose  of  making  up  one  of  the  three  test  cases 
137  provided  for  in  that  certain  stipulation  between  the 
said  Stephen  E.  Chaffee  and  the  attorneys  for  the 
Government,  copy  of  which  is  hereto  attached  marked  Ex¬ 
hibit  A  and  made  a  part  hereof,  and  that  certain  letter  of 
instructions  copy  of  which  is  hereto  attached  marked  Ex¬ 
hibit  B  and  made  a  part  hereof,  as  hereinafter  more  fully 
set  out.  Defendant  alleges  that  the  plaintiffs  either  au¬ 
thorized  in  advance  or  thereafter  ratified  the  said  acts  of 
his  said  attorney  and  other  representatives  in  arranging 
for  and  bringing  about  the  acts  complained  of  in  this  ac¬ 
tion  in  so  far  as  the  same  relate  to  the  plaintiff’s  land. 

Defendant  admits  that  the  notices  and  orders  attached 
to  the  amended  bill  of  complaint  as  Exhibits  E  and  F  were 
dulv  issued  by  the  Acting  Secretarv  of  the  Interior  but 
denies  that  the  said  Mead,  Stoutemver  and  Wilbur  caused 
the  said  Acting  Secretary  of  the  Interior  to  issue  the  same 
and  denies  that  the  same  were  issued  for  any  purpose  other 
than  that  herein  set  out,  namely,  to  give  to  those  water 
users  of  the  Sunnvside  Valley  Irrigation  District  who 
might  desire  to  do  so  an  opportunity  to  rent  additional 
water  in  excess  of  their  contract  amounts  if  they  should 
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so  desire  at  such  times  as  there  may  be  surplus  water  avail¬ 
able  for  such  purpose  over  the  requirements  of  other  con¬ 
tract  holders,  pending  the  time  that  the  other  water  users 
who  have  the  permanent  rights  to  such  water  are  ready 
to  use  the  same. 

XV 

Replying  to  paragraph  XV  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  in  pursuance  of  the  said  pub¬ 
lic  notices  or  orders,  or  in  any  way  or  at  all,  the  said  Mead, 
Stoutemyer  and  Wilbur  notified  the  plaintiffs  as  set  out 
in  said  paragraph  XV  or  at  all,  and  denies  that  in  the  event 
that  said  public  notices  and  orders  are  enforced  plaintiffs 
would  be  deprived  of  40  per  cent  of  the  water  title  to  which 
is  vested  in  them,  or  any  water  at  all  title  to  which  is  vested 
in  them.  Further  answering,  defendant  denies  that  plain¬ 
tiffs  have  title  to  any  water  sought  by  them  to  be  delivered 
by  defendant.  Defendant  admits  that  a  form  of  water 
right  application  in  the  form  quoted  in  paragraph  XV  was 
issued  and  alleges  that  the  purpose  of  the  same  was  to 
furnish  to  those  water  users  who  might  desire  to  take  ad¬ 
vantage  of  such  opportunity  an  opportunity  to  rent  addi¬ 
tional  water  if  they  so  desired  at  such  times  as  surplus 
water  might  be  available,  pending  the  time  that  the  parties 
having  the  permanent  rights  thereto  are  ready  to  use  the 
full  amounts  to  which  they  are  entitled  under  their  several 
contracts. 

XVI 

Replying  to  paragraph  XVI,  the  defendant  denies  that 
said  Stoutemyer,  Mead  and  Wilbur,  or  any  or  either  of 
them,  agreed  with  the  representatives  of  other  divisions 
of  the  Yakima  project  which  were  under  construction  or 
to  be  constructed  that  the  said  parties  or  either  of  them 
would  attempt  by  means  of  said  water  rental  application 
or  by  any  other  means  to  force  or  coerce  the  water  right 
applicants  and  users,  including  the  plaintiffs  to  authorize 
the  officers  of  the  Sunnyside  Valley  Irrigation  District  to 
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execute  a  contract  as  alleged  in  the  said  paragraph  XVI, 
or  at  all.  Defendant  denies  the  remaining  allegations  of 
said  paragraph. 

XVII 

Relying  to  paragraph  XVII  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  3.5  acre-feet  of  water 
per  acre  is  not  now,  denies  that  the  same  never  has 
138  been  and  denies  that  the  same  will  not  in  the  future 
be  sufficient  to  beneficially  irrigate  the  land  belong¬ 
ing  to  the  plaintiffs  herein.  Denies  that  a  maximum  of  3.5 
acre-feet  of  water  per  acre  furnished  to  the  land  of  the 
plaintiffs  would  enable  them  to  beneficially  irrigate  only 
about  one-half  of  said  land,  leaving  the  other  half  thereof 
barren  and  unproductive  and  thereby  forcing  one-half  of 
the  land  belonging  to  the  plaintiffs  to  bear  construction  and 
maintenance  charges,  tax  and  assessments  on  the  whole 
tract  of  land.  Defendant  denies  that  if  plaintiffs  attempted 
to  spread  a  maximum  of  3.5  acre-feet  per  acre  over  the 
whole  tract  of  land  belonging  to  them,  they  would  not  have 
sufficient  water  to  grow  any  profitable  crop;  denies  that 
their  land  would  be  destroyed  for  farming  purposes,  caus¬ 
ing  them  to  suffer  irreparable  loss  and  damages;  denies 
that  plaintiffs  would  suffer  any  damage  which  could  not  be 
compensated  for  in  an  action  at  law  or  any  damage  at  all; 
denies  that  the  plaintiffs  have  no  adequate  or  complete 
remedv  at  law;  and  denies  that  effective  relief  can  onlv  be 
administered  in  a  court  of  equity. 

XVIII 

Replying  to  paragraph  XVIII  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  at  all  times,  or  at  any 
times,  on  all  other  Federal  Reclamation  projects  or  on  the 
Sunnvside  unit  of  the  Yakima  project  prior  to  October  17, 
1930,  the  successive  Secretaries  of  the  Interior,  their  sub¬ 
ordinates  and  their  representatives  charged  with  the  ad¬ 
ministration  of  said  project,  have  consistently  or  uniformly 
or  at  all  construed  the  Reclamation  Act  and  contracts  simi¬ 
lar  to  Exhibit  A  and  water  right  applications  similar  to 
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Exhibit  B  to  mean  that  the  water  tight  applicant  and  water 
user  had  a  vested  interest  prior  to  full  payment,  or  was  the 
owner  of  the  absolute  title  or  any  title  in  fee  simple  or  at 
all  after  full  payment  of  the  purchase  price  for  a  water 
right  to  a  sufficient  amount  to  beneficially  and  successfully 
irrigate  said  tract  of  land  in  said  project  or  in  any  other 
amount  than  the  amount  not  exceeding  3  acre-feet  specified 
in  the  said  contract  (Exhibit  B)  attached  to  the  amended 
bill.  Denies  that  the  determination  as  to  the  amount  re¬ 
quired  to  beneficially  and  successfully  irrigate  each  tract 
was  to  be  made  by  the  representatives  and  subordinates  of 
the  successive  Secretaries  of  the  Interior  who  were  charged 
with  the  distribution  of  water.  Alleges  that  the  said  de¬ 
termination  of  the  duty  of  water  for  the  said  Sunnyside 
Division  of  3  acre-feet  per  acre  was  made  by  the  Secretary 
of  the  Interior  himself  each  year  continuously  bv  each  sue- 
ceeding  Secretary  of  the  Interior  and  was  officially  reported 
to  Congress  as  hereinbefore  more  fully  set  out. 

Defendant  denies  that  in  the  administration  of  the  Re¬ 
clamation  Act  the  Secretary  of  the  Interior  has  arbitrarily 
fixed  the  amount  of  water;  but  alleges  that  the  action  of 
each  successive  Secretary  of  the  Interior  hereinabove  set 
out  definitely,  finally,  conclusively  established  the  said  limit 
of  3  acre-feet  per  acre  per  annum  as  the  maximum  amount 
to  be  furnished  for  the  said  agreed  price  of  $10  per  acre 
and  that  such  action  was  not  arbitrary  but  was  taken  in  the 
exercise  of  a  sound  judgment  and  discretion  and  was  a 
necessary  and  proper  provision  for  carrying  out  the  re¬ 
quirements  of  the  said  act  and  complying  with  the  purpose 
thereof  as  construed  by  the  Supreme  Court  as  hereinabove 
more  fully  set  out. 

Further  answering,  defendant  alleges  that  the  said  or¬ 
ders  and  regulations  of  the  Secretary  of  the  Interior  per¬ 
mitting  the  rental  of  extra  water  at  a  reasonable  price  by 
parties  desiring  to  rent  amounts  in  addition  to  their  exist¬ 
ing  contract  rights,  and  the  requirement  of  payment 
139  of  a  reasonable  charge  for  water  furnished  in  ex¬ 
cess  of  the  said  existing  contract  amount  of  3  acre- 
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feet  per  acre,  is  the  only  feasible  means  under  which  such 
additional  water  can  be  furnished  without  wrongfully  and 
unjustly  taking  the  same  away  from  the  other  water  users, 
districts  and  divisions  of  the  project  which  have  contracted 
therefor,  are  paying  for  the  same  and  entitled  to  the  use 
thereof,  and  that  only  by  charging  for  such  extra  water  and 
using  the  funds  thus  provided  for  the  purpose  of  enlarging 
existing  reservoirs  or  constructing  additional  reservoirs 

O  w 

is  it  possible  to  furnish  additional  water  without  violating 
the  requirements  of  the  said  Reclamation  Act  and  deplet¬ 
ing  the  said  Reclamation  Trust  Fund  or  wrongfully  taking 
the  said  water  from  the  other  parties  who  have  contracted 
therefor,  are  paying  their  agreed  contract  price  therefor 
and  entitled  to  the  use  of  the  same. 

Defendant  denies  the  remaining  allegations  of  paragraph 
XVIII. 
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Replying  to  paragraph  XIX  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  since  the  promulgation  of 
the  said  order  and  notice  of  October  17,  1930,  and  the  pub¬ 
lic  notice  or  order  of  February  19,  1932,  or  at  any  time 
or  at  all  it  has  been  definitely  ascertained  by  the  defendant 
that  the  Cle  Elum  Reservoir  actually  cost  $1,003,000  less 
than  the  estimated  cost  and  further  answering  defendant 
alleges  the  fact  to  be  that  the  said  Cle  Elum  Reservoir  has 
not  yet  been  completed  to  the  full  capacity  thereof  and  that 
the  final  cost  of  the  same  has  not  yet  been  determined  and 
cannot  be  finally  or  definitely  determined  until  the  com¬ 
pletion  thereof. 

Defendant  denies  that  the  Kittitas  Reclamation  District 
has  entered  into  contract  to  purchase  from  the  United 
States  additional  water  at  a  contract  price  of  $2,418,000  but 
alleges  the  fact  to  be  that  over  two  thirds  of  the  said  amount 
was  provided  for  under  the  original  contract  of  the  said 
Kittitas  Reclamation  District,  which  contract  was  made 
under  date  of  February  16,  1921. 
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Defendant  admits  that  the  Yakima-Benton  Irrigation 
District,  Roza  unit,  has  authorized  a  contract  for  an  addi¬ 
tional  amount  of  water  at  an  additional  cost  to  the  said  dis¬ 
trict  but  alleges  that  the  said  increased  water  supply 
authorized  for  the  said  Yakima-Benton  Irrigation  District, 
Roza  unit,  does  not  increase  the  total  contract  obligations 
upon  the  United  States  and  the  reservoirs  thereof  but  that 
under  date  of  July  8,  1921,  the  Roza  division  of  the  Yakima 
project  represented  by  the  Yakima-Benton  Irrigation  Dis¬ 
trict,  and  under  date  of  October  3,  1921,  the  Moxee  division 
represented  by  the  Yakima  Irrigation  District,  had  entered 
into  w’ater  supply  contracts  with  the  United  States  to  be 
furnished  out  of  the  reservoir  system  to  be  constructed  bv 
the  United  States  for  the  said  Yakima  project;  that  there¬ 
after  on  account  of  some  change  of  plan  provision  was  made 
for  excluding  part  of  the  iands  originally  included  in  the 
said  Yakima  district  from  the  said  district  and  bringing  the 
same  into  the  Yakima-Benton  Irrigation  District  (Roza 
division)  to  be  irrigated  by  pumping  from  the  canal  now 
under  construction  for  the  said  Roza  division  and  that  the 
said  increased  acreage  to  be  irrigated  from  the  said  canal 
of  the  Roza  division  required  a  corresponding  increase  in 
the  amount  of  water  to  be  furnished  therefor  but  did  not 
increase  the  total  obligations  as  to  the  amount  of  water  to 
be  furnished  from  the  Government  reservoirs  or  the  total 
to  be  collected  therefrom. 

Defendant  denies  that  there  is  no  necessity  for  enforcing 
the  said  orders  and  denies  that  in  the  event  the  same  are 
enforced  the  Sunnyside  Valley  Irrigation  District 
140  or  the  plaintiffs  or  the  water  users  therein  will  pay 
the  sum  of  $1,000,000  or  any  other  sum  in  excess  of 
the  cost  of  the  w^ater  supply  and  irrigation  wmrks  to  be 
furnished  to  the  said  division  and  denies  that  the  United 
States  will  actually  receive  more  than  $1,000,000  over  the 
entire  cost  of  the  construction  of  the  said  reservoir,  and 
the  defendant  alleges  that  the  United  States  will  not  receive 
from  any  of  the  said  divisions  any  payment  at  all  especially 
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applicable  to  the  Clc  Elum  Reservoir  as  distinguished  from 
the  other  reservoirs  and  irrigation  works  of  the  said 
Yakima  project.  Defendant  further  alleges  that  all  pay¬ 
ments  for  water  on  the  said  project  apply  on  water  to  be 
furnished  from  the  proposed  reservoir  system  of  said 
project  as  a  whole,  including  all  of  the  said  reservoirs,  and 
must  be  considered  on  the  basis  of  the  average  cost  of  water 
from  all  of  said  reservoirs;  and  that  the  United  States  will 
not  receive  .$1,000,000  or  any  other  amount  in  excess  of  the 
actual  cost  of  the  said  Yakima  project. 

XX. 

Replying  to  paragraph  XX  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  the  public  notices,  copies  of 
which  are  attached  to  the  amended  bill,  issued  by  the  said 
Rav  Lvman  Wilber  as  Secretarv  of  the  Interior  were  not 

«  *r  * 

made  and  issued  in  good  faith  and  denies  that  the  same  were 
not  made  and  issued  by  the  exercise  of  ail  honest  judgment 
and  alleges  the  same  were  issued  in  good  faith  in  the  exer¬ 
cise  of  an  honest  judgment  and  of  a  sound  discretion  and 
were  required  to  further  t lie  intent  and  purpose  of  the  said 
Federal  Reclamation  Act  as  applied  and  construed  by  the 
Supreme  Court  of  the  United  States.  Defendant  further 
denies  that  the  said  orders  and  notices,  or  any  of  them, 
were  arbitrarily  or  capriciously  made  and  denies  that  the 
defendant  is  arbitrarily  and  capriciously  enforcing  the 
same  for  the  purpose  of  coercing  or  forcing  the  said  plain¬ 
tiffs  or  other  water  users  to  enter  into  a  contract  with  the 
United  States  for  $1,000,000  or  any  other  amount  and 
alleges  the  facts  to  be  that  so  far  as  plaintiffs’  lands  are 
concerned  it  is  the  plaintiffs’  said  attorney  Stephen  E. 
Chaffee  who  has  ordered,  requested,  insisted  upon  and 
brought  about  the  acts  complained  of  in  the  said  amended 
bill  of  complaint  for  the  purposes  of  this  case  as  hereinafter 
more  fully  set  out  and  as  provided  for  in  the  said  Exhibits 
A  and  B  attached  hereto. 

Defendant  denies  the  remaining  allegations  of  said  para¬ 
graph  XX. 
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XXI. 

Replying  to  paragraph  XXI  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  for  the  reasons  alleged  in  the 
said  amended  bill,  or  for  any  reason  or  at  all,  said  public 
notice  and  order  of  October  17,  1930,  or  the  said  public 
notice  and  order  of  February  19,  1932,  or  any  other  orders 
or  notices  referred  to  in  the  said  amended  bill  of  complaint, 
are  null  or  void  or  of  no  effect  or  in  excess  of  the  power  and 
authoritv  vested  in  the  Secretary  of  the  Interior,  and 
denies  that  the  enforcement  of  said  public  notices 
and  orders  is  in  excess  of  the  authority  vested  in 
the  defendant,  and  denies  that  if  defendant  enforces 
said  public  notices  and  orders  plaintiffs  will  be 
deprived  of  the  use  of  about  40  per  cent  of  the 
water  right  or  any  part  or  percent  of  any  water  right  title 
to  which  is  vested  in  them,  and  denies  that  the  enforcement 
of  said  public  notices  and  orders  is  in  violation  of  the  Con¬ 
stitution  and  laws  of  the  United  States  or  in  violation  of 
the  statutes  and  constitution  of  the  State  of  Washington; 
and  defendant  alleges  that  to  the  contrary  it  would  deplete 
the  Reclamation  fund  and  would  be  in  violation  of  the  law 
applicable  to  the  said  Yakima  project  should  the 
141  United  States  or  the  defendant  be  required  to  furnish 
the  plaintiffs  the  said  6  acre-feet  of  water  per  acre 
per  annum  in  lieu  of  the  3  acre-feet  agreed  upon  and  con¬ 
tracted  by  the  parties  as  the  amount  to  be  furnished  for 
said  agreed  charge  of  $10  an  acre. 

XXII. 

Replying  to  paragraph  XXII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  he  started  the  enforcement  of 
said  public  notice  and  order  of  October  17,  1930,  and  Febru¬ 
ary  19,  1932,  and  the  orders  requiring  a  water  rental  appli¬ 
cation  to  be  signed  as  a  condition  precedent  to  the  use  and 
enjoyment  by  the  plaintiffs  in  excess  of  three  and  one-half 
acre-feet  during  the  irrigation  season  of  1934,  and  alleges 
that  so  far  as  plaintiffs’  lands  are  concerned  it  was  the 
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plaintiffs’  attorney,  the  said  Stephen  E.  Chaffee,  and  the 
other  agents  and  representatives  of  the  plaintiffs  who  be¬ 
gan,  arranged  for,  requested  and  brought  about  the  enforce¬ 
ment  of  the  said  orders  and  notices  during  the  irrigation 
season  of  1934  and  that  the  same  was  requested,  arranged 
for  and  brought  about  by  the  plaintiffs  acting  through  their 
said  attorney,  agents  and  representatives  aforesaid  for  the 
purpose  of  arranging  and  submitting  one  of  the  three  pro¬ 
posed  test  cases  provided  for  in  the  stipulation  and  letter 
of  instructions  hereto  attached  as  Exhibits  A  and  B  as 
hereinafter  more  particularly  set  out. 

That  the  alleged  wrongful  acts  complained  of  in  the 
amended  bill  of  complaint  herein  and  charged  herein  as  the 
ground  for  injunctive  relief  and  also  in  plaintiffs’  affidavits 
in  support  of  the  application  for  temporary  injunction,  to 
wit,  the  alleged  partial  closing  of  certain  headgates  on  the 
17th  day  of  August,  1934,  on  the  laterals  supplying  water 
to  the  lands  of  the  plaintiffs  so  that  the  water  flowing 
through  the  said  gates  to  the  said  plaintiffs’  lands  would 
be  reduced  to  a  rate  equivalent  to  3 Y*  acre-feet  per  acre 
per  year,  were  not  done  or  performed  in  any  of  the  said 
cases  by  the  defendant  Harold  L.  Ickes  but  that  the  said 
acts  of  partially  closing  the  said  headgates  were  in  each 
case  done  and  performed  by  the  local  employees  of  the 
Reclamation  Bureau  in  compliance  with  the  urgent  and  re¬ 
peated  suggestions  and  requests  of  the  attorney  and  other 
representatives  of  the  plaintiffs  herein,  pursuant  to  and 
for  the  purpose  of  the  provisions  of  that  certain  stipulation 
hereto  attached  as  Exhibit  A ;  that  the  said  act  in  partially 
closing  the  said  headgates  was  taken  at  the  suggestion  of 
the  said  attorney  for  the  plaintiffs  and  at  the  request  of 
said  attorney  and  other  representatives  of  the  plaintiffs 
pursuant  to  the  said  stipulation  for  the  purpose  of  present¬ 
ing  test  cases  in  order  to  secure  a  judicial  interpretation 
or  construction  of  the  several  contracts  referred  to  in  the 
bill  of  complaint  herein ;  that  pursuant  to  the  provisions  of 
said  stipulation  and  prior  to  the  date  of  the  closing  of  said 
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headgates  the  Sunnyside  Valley  Irrigation  District,  acting 
through  and  under  the  advice  of  the  said  Stephen  E.  Chaf¬ 
fee,  deposited  in  escrow  in  the  Federal  Reserve  Land  Bank 
in  Spokane,  Washington,  the  sum  of  $30,000  to  await  the 
decision  in  said  test  cases  and  to  be  paid  over  to  the  United 
States  in  compensation  for  the  extra  water  delivered  by  the 
United  States  during  the  irrigation  season  of  1934  in  the 
event  that  the  decision  of  the  court  sustains  the  right  of 
the  United  States  to  collect  for  such  extra  water  delivered 
in  excess  of  contract  amounts. 

Defendant  alleges  that  by  employing  and  still  retaining 
the  said  Stephen  E.  Chaffee  as  their  attorney  in  the  above 
entitled  case  the  plaintiffs  herein  ratified  the  action  of  the 
said  Stephen  E.  Chaffee  and  their  agents  and  asso- 
142  eiates  in  selecting  the  lands  of  the  plaintiffs  for  the 
purpose  of  such  test  case  and  arranging  to  have  the 
excess  water  shut  off  from  such  lands  for  the  purpose  of 
such  test  cases.  That  on  account  of  the  fact  that  the  lands 
of  the  plaintiffs  herein  and  also  the  lands  of  the  plaintiffs  in 
the  cases  of  Fox  v.  Ickes  and  Ottmuller  v.  Ickes,  Equity  No. 
57738  and  Equity  No.  57740,  respectively,  in  this  Court, 
do  not  receive  their  water  supply  directly  from  Government 
canals  and  laterals  and  the  fact  that  in  each  of  said  cases 
the  water  is  delivered  by  the  Government  employees  into  a 
lateral  which  is  used  in  common  by  a  number  of  water  users 
and  on  account  of  the  difficulty  in  reducing  water  deliveries 
to  the  plaintiffs  without  also  reducing  the  water  supply  for 
other  users  who  are  not  intended  to  be  affected  by  such 
action  the  local  officers  and  employees  of  the  Reclamation 
Bureau  on  the  said  Yakima  project  were  very  reluctant  to 
proceed  with  the  said  program  provided  for  in  the  said 
stipulation  and  delayed  for  several  months  in  shutting 
down  the  headgates  and  in  doing  and  carrying  out  those 
said  acts  complained  of  in  the  complaint  herein  as  the 
wrongful  acts  of  the  defendant  and  that  during  the  period 
of  such  delay  the  plaintiffs,  acting  through  their  said  attor¬ 
ney  Stephen  E.  Chaffee  and  other  representatives  of  the 
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said  plaintiffs,  including  the  officers  and  directors  of  the 
Sunnyside  Valley  Irrigation  District,  complained  and  pro¬ 
tested  orally  and  by  letter  on  account  of  the  delay  on  the 
part  of  the  said  local  officers  of  the  Government  in  carrying 
out  the  said  acts  which  the  plaintiffs  now  complain  of  in 
the  amended  bill  of  complaint  as  the  wrongful  acts  of  the 
defendant  herein  and  urging  the  said  local  officers  of  the 
Government  to  act  more  promptly  in  shutting  down  the 
said  headgates  to  limit  the  water  deliveries  for  the  plaintiffs 
to  the  basis  of  the  said  3J/2  acre-feet  per  acre  per  annum, 
and  that  the  local  officers  and  employees  of  the  Government 
did  not  in  fact  close  down  the  said  headgates  during  the 
said  irrigation  season  as  above  set  out  until  they  had  been 
repeatedly  urged  and  requested  by  the  said  attorney  and 
other  representatives  of  the  plaintiffs  herein  so  to  do  and 
that  among  other  things  the  said  plaintiffs,  acting  through 
their  said  attorney  Stephen  E.  Chaffee,  wrote  to  the  attor¬ 
ney  for  the  Government  as  set  out  in  letter  under  date  of 
August  14,  1934,  copy  of  which  is  hereto  attached,  marked 
Exhibit  C  and  made  a  part  hereof,  and  that  the  said  attor¬ 
ney  for  the  Government  replied  as  set  out  in  copy  of  letter 
under  date  of  August  16, 1934,  marked  Exhibit  D  and  made 
a  part  hereof,  and  that  the  plaintiffs  herein,  acting  through 
their  said  attorney  Stephen  E.  Chaffee,  then  further  replied 
as  set  out  in  that  certain  letter  under  date  of  August  18, 
1934,  copy  of  which  is  hereto  attached,  marked  Exhibit  E 
and  made  a  part  hereof ;  that  all  of  the  said  letters  refer  to 
and  relate  to  the  said  stipulation  theretofore  made  for  the 
purpose  of  securing  and  bringing  about  the  performance  of 
those  certain  acts  herein  set  out  which  are  now  complained 
of  by  the  said  attorney  for  the  plaintiffs  as  the  wrongful 
acts  of  the  defendant  herein  but  which  were  in  fact  brought 
about  by  the  said  attorney  for  the  plaintiffs  for  the  purpose 
of  said  proposed  test  cases  as  aforesaid. 

The  defendant  denies  the  remaining  allegations  set  out 
in  paragraph  XXII. 

Further  answering  the  amended  bill  of  complaint  as  a 
whole,  defendant  states : 
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1.  That  economy  of  construction  and  development  re¬ 
quired  the  construction  of  storage  capacity  in  advance  of 
settlement  and  use  of  water,  so  that  in  the  early  history  of 
the  Sunnyside  Division  of  the  project  for  a  number  of  years 
there  was  an  abundance  of  water  stored  in  the  several  res¬ 
ervoirs  of  the  project  which  was  more  than  was  actually  re¬ 
quired  to  irrigate  the  division  of  the  project  then  completed, 
so  that  water  in  excess  of  contract  requirements  was  tem¬ 
porarily  available. 

143  2.  That  the  new  lands  of  the  said  Yakima  project 

in  common  with  most  of  the  lands  of  the  arid  region 
were  in  their  natural  condition,  deficient  in  humus  and  until 
humus  was  added  to  the  soil  by  cropping  in  alfalfa  or  clover 
and  turning  under  the  alfalfa  or  clover  sod  or  other  humus 
producing  material,  such  lands  were  not  retentive  of  mois¬ 
ture  and  required  for  the  successful  irrigation  thereof  much 
larger  amounts  of  water  than  are  required  after  such  lands 
have  been  in  cultivation  for  a  number  of  years  and  are  more 
abundantly  supplied  with  humus.  That  also  during  the 
early  years  of  the  project  most  of  the  new  land  had  not  been 
properly  leveled  and  prepared  for  irrigation  and  on  account 
of  the  hummocky  and  irregular  condition  of  the  land,  more 
water  was  applied  in  the  attempt  to  force  a  head  of  water 
over  such  irregular  surface  than  was  required  in  later  years 
when  the  lands  were  more  nearly  in  a  proper  condition  for 
irrigation.  That  the  time  when  such  extra  water  was  needed 
on  the  new  lands  of  the  Sunnyside  Division  coincided  with 
the  time  when  surplus  water  was  available  on  acount  of  the 
advance  construction  of  reservoirs,  and  the  fact  that  the 
canals  for  other  divisions  of  the  Yakima  project,  which  had 
permanent  rights  to  a  large  share  of  such  reservoir  water 
were  not  yet  completed  and  the  fact  that  large  areas  of 
irrigable  land  under  completed  canals  were  not  yet  fully 
cultivated  or  ready  to  use  in  full  their  proportionate  share 
of  the  water  supply  to  which  they  are  entitled. 

That  during  such  years  of  temporary  need  of  extra  water 
on  the  Sunnyside  Division  lands  on  account  of  the  newness 
thereof  and  the  conditions  above  set  out  local  Government 
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employees  at  times  of  temporary  surplus  allowed  extra 
water  for  use  on  Sunnyside  Division  lands  out  of  the  supply 
which  is  being  paid  for  by  other  divisions  of  the  project 
and  to  which  such  other  divisions  have  the  permanent  right. 

3.  That  the  need  for  extra  water  on  the  Sunnyside  Divi- 
sion  on  acount  of  the  extra  requirements  of  new  lands  no 
longer  exists  and  on  account  of  the  completion  of  the  canal 
system  for  the  Kittitas  Division  of  the  project  and  the 
rapid  progress  in  the  reclamation  of  the  lands  thereof,  the 
approaching  completion  of  the  canal  system  for  the  Roza 
Division  and  the  more  complete  irrigation  and  reclamation 
of  large  areas  of  previously  undeveloped  lands  scattered 
throughout  the  Yakima  Valley  and  the  legal  and  equitable 
rights  which  other  divisions  of  the  Yakima  project  have 
to  their  pro  rata  share  of  available  water  supply  for  which 
they  are  paying  and  to  which  they  are  entitled  under  their 
contracts  with  the  United  States,  extra  water  cannot  be 
supplied  to  Sunnyside  Division  water  users  in  future  years, 
in  excess  of  their  contract  rights,  out  of  or  in  derogation 
of  the  rights  belonging  to  other  divisions  of  the  project. 
That  during  all  of  such  times  such  excess  water  has  been 
delivered,  the  same  was  in  excess  of  the  lawful  require¬ 
ments  as  provided  by  the  terms  of  the  said  contracts  and 
applications,  and  that  such  deliveries  were  temporary  and 
subject  to  discontinuance  at  any  time  by  the  United  States, 
and  particularly  at  such  times  as  the  requirements  of  the 
then  uncompleted  divisions  of  the  project  and  the  irriga¬ 
tion  of  the  then  unirrigated  lands  of  the  old  divisions  should 
absorb  the  intermittent  over-abundance  of  water  supply  so 
available  as  “excess  water.” 

4.  That  the  Kittitas  Division  of  the  project,  now  prac¬ 
tically  completed,  was  sufficiently  advanced  in  construction 
in  the  fall  of  1929  to  require  the  delivery  of  47,4S4  acre-feet 
of  water  provided  from  the  irrigation  works  constructed 
by  the  United  States,  mainly  storage  waters  from  the  said 
reservoirs  near  the  head  waters  of  the  said  stream  and  its 
tributaries,  during  the  irrigation  season  of  1930  for  the 
irrigation  of  lands  therein  which  the  United  States 
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144  was  by  contract  under  tlie  provisions  of  said  Warren 
Act  required  to  furnish  and  deliver.  That  a  supply 
of  93,637  acre-feet  was  required  for  said  Kittitas  Division 
in  1931,  12S,524  acre-feet  in  1932,  132,473  acre-feet  in  1933, 
and  212,057  acre-feet  in  1934,  and  that  an  increasing  amount 
will  he  required  each  year  until  the  said  Kittitas  Division 
is  completely  developed  and  the  water  supply  contracted 
by  the  said  Kittitas  Reclamation  District  is  completely  in 
use. 

5.  That  the  flow  of  the  Yakima  River  during  the  flood 
water  season  in  the  spring  and  early  summer  is  many  times 
greater  than  during  the  low  water  season  in  August  and 
September.  That  the  project  reservoirs  are  located  near 
the  head  waters  of  the  Yakima  River  and  its  tributaries. 
That  in  low  water  years  the  storable  inflow  into  the  prin¬ 
cipal  project  reservoirs  is  insufficient  to  fill  such  reservoirs 
to  more  than  about  one  half  of  the  capacity  thereof.  That 
in  low  water  years  it  is  necessary  to  begin  drawing  stored 
water  out  of  the  reservoirs  in  May,  but  in  high  water  years 
the  natural  flow  of  the  stream  is  sufficient  to  supply  the 
project  needs  until  about  the  first  of  July,  so  that  the  need 
for  stored  water  is  greatest  in  years  when  the  inflow  into 
the  reservoirs  is  smallest. 

That  the  runoff  into  the  Yakima  River  and  its  tributaries 
is  highly  variable  in  quantity  from  year  to  year  and  as 
water  for  irrigation  is  valuable  in  inverse  ratio  to  the  quan¬ 
tity  available,  it  is  necessary  to  store  in  the  project  reser¬ 
voirs  water  out  of  the  excess  runoff  of  high  water  years  and 
carry  the  same  over  to  the  succeeding  year  in  order  to  pro¬ 
vide  sufficient  water  in  the  low  water  years  when  water  is 
most  needed. 

6.  That  large  sections  of  the  Sunnvside  Valley  Irrigation 
District  have  been  damaged  by  seepage  and  accumulation 
of  alkali  resulting  in  part  from  excess  application  of  water 
and  that  other  sections  of  the  district  are  threatened  by  a 
rising  ground-water  table.  That  even  on  land  where  the 
natural  underground  drainage  is  sufficient  to  carry  off  the 
surplus  water  applied  on  the  surface,  the  running  of  large 
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quantities  of  water  through  the  soil  has  a  tendency  to  leach 
out  the  fertility  of  the  land.  That  3  acre-feet  of  irrigation 
water  per  acre  per  annum,  measured  at  the  land,  is  consid¬ 
ered  the  best  and  standard  amount  to  be  allowed  on  most 
projects  in  the  section  in  which  the  Yakima  project  is  located 
and  that  water  deliveries  in  excess  of  such  amount  of  3  acre- 
feet  per  acre  usually  do  more  harm  than  good  on  account 
of  the  leaching  of  the  soil  and  the  seeping  and  alkaliing  of 
the  lands.  That  one  of  the  best  ways  to  encourage  an  econ- 
omical  application  of  water  and  to  minimize  the  danger  of 
seepage  and  the  danger  incidental  to  any  unnecessary  draw¬ 
ing  out  of  the  stored  water  supply  is  by  means  of  making  a 
charge  for  extra  water  in  proportion  to  the  amount  of  extra 
water  used. 

7.  That  the  cost  of  the  canal  system  constructed  by  the 
United  States  for  the  said  Sunnvside  Division  comes  within 
about  $500,000  of  the  total  aggregate  amounts  of  all  the 
repayment  contracts  in  connection  with  the  said  Sunnvside 
Division  and  thus  leaves  a  margin  of  only  about  $500,000  to 
apply  on  the  cost  of  the  storage  water  to  be  provided  for 
use  on  the  said  Sunnvside  Division.  That  on  the  basis  of 
the  present  use  of  water  on  the  said  Sunnvside  Division,  the 
cost  of  providing  the  amount  of  stored  water  used  thereon 
in  low  water  years  is  in  excess  of  $1,500,000.  That  if  the 
United  States  is  compelled  by  mandatory  injunction  against 
the  Secretary  of  the  Interior,  or  by  any  other  means,  to 
furnish  extra  water  for  the  said  Sunnvside  Division  in  ex¬ 
cess  of  the  agreed  contract  amounts  and  on  the  basis  of  the 
present  use  thereon,  or  maximum  past  applications,  with¬ 
out  any  charge  for  the  extra  water  thus  supplied  in  excess 

of  the  agreed  contract  amounts,  such  requirement 
145  would  result  in  a  loss  of  over  $1,000,000  to  the  Re¬ 
clamation  Fund,  unless  such  loss  should  be  absorbed 
on  other  divisions  of  the  Yakima  project  by  compelling 
such  other  divisions  to  pay  $1,000,000  more  than  their  fair 
pro  rata  share  of  the  cost  of  the  said  reservoir  system. 

8.  That  the  contract  of  February  16,  1921,  between  the 
United  States  and  the  Kittitas  Reclamation  District  (which 
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includes  the  lands  of  the  Kittitas  Division  of  the  Yakima 
project)  contains  the  following  provision  as  to  the  amount 
required  to  be  paid  by  that  district  to  apply  on  the  reser¬ 
voir  costs  of  the  Yakima  project: 

“The  District  shall  pay  to  the  United  States,  for  the 
supply  of  water  herein  specified,  such  proportionate  part 
of  the  total  cost  of  all  the  works  constructed  to  store  such 
waters  as  the  number  of  acre-feet  delivered  by  the  United 
States  hereunder  shall  bear  to  the  total  diversion  rights  in 
acre-feet  of  all  users  of  storage  water  benefiting  by  such 
storage  works,  saving  and  excepting  from  both  such  total 
cost  and  total  diversion  rights  the  repayment  charges  that 
have  been  determined  upon  and  the  diversion  rights  that 
have  been  set  aside  for  the  use  and  benefit  of  the  Sunnyside 
and  Tieton  Units  of  the  Yakima  Project  of  the  United 
States  Reclamation  Service,  for  the  Cascade  Canal  Com¬ 
pany  and  the  Union  Gap  Irrigation  District;  the  Secretary 
of  the  Interior  to  determine  such  proportionate  part  and) 
such  total  cost,  which  determination  shall  be  accepted  as 
conclusive.” 

9.  That  the  contracts  with  the  Yakima-Benton  District 
(Roza  Division  of  the  Yakima  project)  and  the  Kennewic 
District  (Kennewick  Division)  and  most  of  the  Warre 
Act  contracts,  including  those  with  the  West  Side  Irrigat 
ing  Company,  the  Selah-Moxee  Irrigation  District,  the  Yak 
ima  Valley  Canal  Company,  the  Naches-Selah  Irrigation 
District,  and  the  Terrace  Heights  Irrigation  District,  con¬ 
tain  similar  provisions.  That  the  effect  of  the  above  quoted 
contract  provision  is  to  require  the  Kittitas  District  and 
the  other  divisions  of  the  Yakima  project  to  pay  that  part 
of  the  reservoir  costs  of  the  Yakima  project  which  are  no^; 
paid  by  the  Sunnyside  and  Tieton  Divisions  and  the  Cas¬ 
cade  Canal  Company  and  Union  Gap  Irrigation  Distric^, 
so  that  the  effect  of  generosity  in  furnishing  $l,000,00p 
worth  of  extra  storage  water  free  of  charge  to  the  Sunnjj- 
side  Valley  Irrigation  District  would  be  to  throw  upon  other 
divisions  of  the  Yakima  project  the  unjust  burden  of  pay¬ 
ing  for  the  free  water  furnished  to  the  Sunnvside  Division 

o  w  1 
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in  addition  to  their  own  equitable  pro  rata  share  of  the 
project  costs. 

10.  That  the  Secretary  of  the  Interior  has  never  required 
the  plaintiffs  or  any  other  project  water  user  to  make  any 
other  or  different  contracts  from  those  now  in  effect.  That 
at  the  time  of  the  orders  complained  of  by  the  plaintiffs  and 
at  the  time  of  all  the  alleged  wrongful  acts  complained  of 
in  the  amended  bill  of  complaint,  the  Secretary  of  the  In¬ 
terior  and  his  subordinates  were  delivering  to  the  plaintiffs 
at  all  times  the  full  amount  of  water  specified  and  agreed 
upon  in  the  contract  between  the  plaintiffs  and  the  United 
States  and  the  effect  of  the  alleged  wrongful  order  was 
merely  to  offer  to  those  water  users  who  might  desire  to 
take  advantage  thereof  an  opportunity  to  purchase  or  con¬ 
tract  for  extra  water  over  and  above  their  present  contract 
amounts  if  they  so  desire.  That  only  by  means  of  a  reason¬ 
able  charge  for  extra  water  furnished  in  the  Sunnyside  Dis¬ 
trict  can  such  extra  water  be  furnished  without  doing  a 
grave  injustice  to  other  divisions  of  the  project.  That  if 

the  United  States  is  compelled  by  permanent  injunc- 
146  tion  to  deliver  to  the  water  users  of  the  Sunnyside 

Division  free  of  charge  the  water  supply  which  it 
has  provided  for  and  contracted  to  furnish  to  the  Kittitas 
and  Yakima-Benton  Districts,  the  United  States  will  be 
unable  to  meet  its  contract  obligations  to  those  districts. 

11.  That  the  amount  of  water  demanded  by  the  plain¬ 
tiffs  herein  is  also  in  excess  of  their  pro  rata  share  of  the 
available  canal  capacity  in  proportion  to  irrigable  acreage, 
as  well  as  in  excess  of  their  pro  rata  share  of  the  available 
water  supply  in  proportion  to  irrigable  acreage. 

12.  That  the  said  irrigation  system  of  the  Sunnyside  Di¬ 
vision  of  the  Yakima  project,  which  is  owned,  operated, 
maintained  and  controlled  by  the  United  States  Govern¬ 
ment  as  aforesaid,  includes  a  total  of  over  500  miles  of 
canals  and  laterals,  all  of  which  must  be  cleaned,  operated 
and  maintained  at  great  expense  in  order  to  keep  them  in 
condition  to  deliver  water.  That  the  mandatory  injunction 
demanded  by  the  plaintiffs  herein  could  not  be  carried  out 
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without  such  labor  and  expenditure.  That  the  reservoirs 
used  in  furnishing  water  for  the  plaintiffs’  lands  and  the 
other  lands  of  the  said  Sunnyside  Division  include  the 
Keechelus  reservoir,  the  Kachess  reservoir,  the  Cle  Elum 
reservoir,  the  Tieton  reservoir,  the  Clear  Lake  reservoir, 
and  the  Bumping  Lake  reservoir.  That  in  order  to  be  ca¬ 
pable  of  furnishing  the  stored  water  demanded  by  plain¬ 
tiffs  herein,  the  said  reservoirs,  all  of  which  are  the  prop¬ 
erty  of  the  United  States,  have  to  be  operated,  maintained 
and  kept  in  repair  at  great  labor  and  expense.  That  the 
necessary  operation  and  maintenance  of  the  irrigation 
works  of  the  said  Yakima  project  which  is  necessary  to 
keep  the  same  in  safe  condition  for  delivery  of  water  there¬ 
from  to  the  numerous  water  users  who  are  entitled  to  receive 
water  therefrom  requires  the  employment  of  over  100  men 
in  operating,  cleaning,  repairing  and  maintaining  the  said 
works  and  large  numbers  of  teams  and  large  quantities 
of  equipment  and  costs  over  $100,000  per  year.  That  the 
relief  demanded  by  the  plaintiffs  herein  would  require  a 
vast,  costly,  complicated,  continuous  and  permanent  service 
continuing  for  many  years  and  requiring  the  services  of 
large  numbers  of  men  and  large  amounts  of  Government- 
owned  equipment  and  an  enormous  expenditure  of  Govern¬ 
ment  money  out  of  the  Treasury  of  the  United  States,  as 
well  as  the  use  of  a  Government-owned  irrigation  system 
in  which  the  United  States  Government  has  invested  over 
twenty  million  dollars  of  its  Reclamation  Trust  Fund  which 
the  law  requires  should  be  preserved  and  returned  as  a 
revolving  fund  and  not  depleted  for  the  benefit  of  any  one 
project.  That  such  collections  of  operation  and  mainte¬ 
nance  charges  as  are  made  from  time  to  time  in  connection 
with  the  said  reclamation  project  go  into  the  Treasury  of 
the  United  States.  That  no  funds  are  available  for  the 
operation  and  maintenance  of  the  said  irrigation  works 
except  as  the  same  may  be  appropriated  by  Congress  from 
time  to  time  out  of  the  Treasury  of  the  United  States.  That 
the  relief  sought  by  plaintiffs  herein  would  require  services 
far  beyond  the  physical  or  financial  ability  of  the  defen- 
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dant  to  perform  and  could  be  performed  only  through  the 
intervention  of  Congress  in  appropriating  the  necessary 
funds  therefor. 

Second  Defense 

As  a  second  and  further  defense  to  plaintiff’s  amended 
bill  of  complaint  herein,  the  defendant  reiterates  and  re¬ 
peats  as  a  part  of  his  second  defense  herein  the  allega¬ 
tions  hereinabove  set  out  and  further  alleges: 

That  under  the  provisions  of  the  said  Federal  reclama¬ 
tion  laws  the  Secretary  of  the  Interior  is  not  under  any 
obligation  to  furnish  water  or  to  begin  the  delivery 
147  of  water  to  any  particular  tract  of  privately  owned 
or  public  lands,  and  that  under  the  provisions  of  the 
said  Act  of  Congress  it  is  entirely  discretionary  with  the 
Secretarv  of  the  Interior  in  administering  the  said  acts  and 
the  works  constructed  thereunder  to  determine  and  select 
the  lands  which  in  his  opinion  are  best  adapted  for  such 
irrigation  from  the  said  Government  works  and  that  it  is 
the  duty  of  the  Secretary  of  the  Interior  under  the  pro¬ 
visions  of  said  act  to  refuse  to  begin  the  delivery  of  water 
to  anv  such  lands  until  suitable  contracts  have  been  made 
which  will  assure  the  carrying  out  of  the  intent  of  the  said 
act  that  the  said  Reclamation  Fund  should  not  be  depleted 
but  should  be  preserved  as  a  revolving  fund  for  the  con¬ 
struction  of  other  irrigation  works  and  to  that  end  the  said 
law  imposes  on  the  Secretary  of  the  Interior  the  duty  to 
require  contracts  providing  for  sufficient  payments  for  any 
water  agreed  to  be  delivered  so  that  the  cost  will  be  repaid 
in  full  and  the  fund  will  not  be  depleted. 

That  the  plaintiffs  herein  and  their  predecessors  in  in¬ 
terest  in  the  ownership  of  the  lands  described  in  the 
amended  bill  of  complaint  had  no  right  to  demand  or  re¬ 
ceive  water  from  the  irrigation  works  of  the  United  States 
until  that  certain  contract  attached  to  the  amended  bill  of 
complaint  as  Exhibit  B  had  been  made  by  the  landowner 
and  accepted  and  approved  by  the  Secretary  of  the  Interior 
as  the  contract  defining  the  obligations  of  the  landowner 


on  the  one  side  and  of  the  Government  on  the  other  as  to 
the  amount  of  water  to  be  delivered  and  the  amount  to  be 
paid  therefor. 

That  by  signing  the  said  contract  and  agreeing  to  paj] 
$10  per  acre  as  the  construction  charge  for  a  water  righ 
of  not  to  exceed  3  acre-feet  per  acre  and  by  agreeing  to  limi 
his  demands  for  water  to  an  amount  not  exceeding  3  acre 
feet  per  acre,  the  said  landowner  induced  the  Secretary  of 
the  Interior  to  begin  the  delivery  of  water  into  the  latera 
whicli  supplies  plaintiffs’  lands.  That  in  reliance  upon  th<^ 
said  contract,  the  Secretarv  of  the  Interior  and  the  succeed 
ing  Secretaries  of  the  Interior  proceeded  with  the  construe 
tion  of  the  reservoirs,  canals  and  other  irrigation  works  of 
the  various  divisions  of  the  Yakima  project  in  the  belief 
that  under  the  said  contracts  the  said  water  right  applij- 
cants  had  limited  the  amount  of  their  demands  to  an  amoun  t 
of  water  not  to  exceed  3  acre-feet  per  acre  and  had  agreed 
to  pay  a  sufficient  amount,  namely  $10  per  acre,  to  pay  the 
estimated  construction  cost  to  furnish  such  3  acre-feet  per 
acre. 

That  in  reliance  upon  the  said  contract  so  executed  by  the 
plaintiffs’  said  predecessors  in  interest,  the  Secretary  ex¬ 
pended  in  the  construction  of  additional  reservoirs,  canals 
and  other  irrigation  works  in  connection  with  the  said  Yak¬ 
ima  project  after  the  date  of  the  said  contract  more  than 
$10,000,000  of  the  public  funds  of  the  United  States  out  of 
the  said  Reclamation  Trust  Fund  which,  under  the  provis¬ 
ions  of  the  law,  is  not  intended  to  be  depleted  for  the  benefit 
of  any  one  project,  and  that  several  thousand  other  water 
users  and  landowners  in  the  Yakima  Valley  subscribed  for 
and  contracted  with  the  United  States  for  water  rights  and 
that  the  districts  representing  the  other  divisions  of  thp 
Yakima  project  contracted  and  subscribed  for  water  riglit^ 
from  the  said  reservoirs  constructed  and  to  be  constructed 
as  the  common  source  of  water  supply  for  all  of  the  10,00p 
water  users  of  the  Yakima  Valley  who  receive  water  frorji 
said  Government  reservoirs;  that  all  of  the  said  contract 
were  made  in  reliance  upon  the  agreement  of  the  plaintiffs 
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predecessors  and  other  water  users  holding  similar  con¬ 
tracts  that  the  amount  of  their  demand  for  water  from  the 
said  Government  works  should  he  limited  to  an  amount  not 
exceeding  3  acre-feet  per  acre. 

148  That  the  said  other  water  users  of  the  Yakima  Val¬ 
ley  have  expended  in  the  improvement  of  their  lands 
and  in  the  development  of  orchards,  homes,  towns,  roads, 
schools  and  other  features  in  connection  therewith  even 
more  than  the  $10,000,000  expended  by  the  United  States  in 
the  further  construction  of  irrigation  works  after  the  date 
of  tlie  plaintiffs’  said  water  contract. 

That  as  a  result  of  the  said  development  so  carried  on  by 
the  United  States  in  reliance  upon  the  said  contract  and 
other  similar  contracts  the  population  of  the  Yakima  Val¬ 
ley  has  been  built  up  from  about  35,000  people  to  a  present 
total  of  over  100,000  people  and  that  practically  the  entire 
population  of  the  said  valley  is  dependent  directly  or  indi¬ 
rectly,  wholly  or  in  part,  upon  the  said  water  supply  from 
the  said  Government  reservoirs  and  that  it  would  be  most 
inequitable  and  unjust,  both  to  the  United  States  and  to 
the  other  10,000  water  users  of  the  Yakima  Valley  if  the 
plaintiffs  herein  should  now  be  allowed  to  repudiate  their 
said  contract  and  agreement  to  limit  their  water  demands 
to  an  amount  not  exceeding  3  acre-feet  per  acre  per  annum; 
and  that  plaintiffs  are  estopped  by  said  acts  and  the  acts  of 
their  said  predecessors  in  interest  in  making  and  signing 
the  said  contract  agreeing  to  limit  their  water  demands  to 
the  said  3  acre-feet  per  acre  and  thus  inducing  the  Secre- 
tarv  of  the  Interior  to  begin  the  deliverv  of  water  to  the 
plaintiffs’  said  lands  from  repudiating  the  limits  provided 
and  agreed  upon  in  the  said  contract  and  are  estopped  from 
claiming  that  the  same  is  not  a  valid  and  binding  contract. 

That  all  of  the  parties  who  have  rights  to  waters  stored 
in  the  various  reservoirs  of  the  said  Yakima  project  are 
necessary  and  indispensable  parties,  without  whose  pres¬ 
ence  the  Court  will  not  and  cannot  proceed  to  a  determina¬ 
tion  of  the  issues  raised,  for  the  reason  that  any  such  deter¬ 
mination  would  vitally  affect  the  rights  of  those  parties 
while  they  are  not  before  the  Court. 
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Third  Defense 

That  pursuant  to  the  provision  of  the  said  contract  that 
“the  amount”  of  water  required  “to  successfully  irrigate 
the  land  be  determined  by  the  authorized  agent  of  the 
United  States”,  the  Secretary  of  the  Interior  as  the  said 
authorized  agent  of  the  United  States  employed  experts  of 
long  experience  and  great  skill  in  determining  the  water 
requirements  of  lands  similar  to  those  involved  in  this  case 
and  caused  a  thorough  investigation  to  be  made  of  the  water 
required  to  successfully  irrigate  the  lands  involved  in  this 
action  and  the  other  old  supplemental  land.  That  the  said 
investigation  was  carried  out  carefully  and  in  good  faith 
by  the  said  experts  so  employed  by  the  Secretary  of  the 
Interior  who  made  and  reported  their  findings  thereon,  in¬ 
cluding  their  finding  as  to  the  amount  of  water  required  to 
successfully  irrigate  the  lands  described  in  the  complaint 
herein.  That  it  was  found  as  a  result  of  said  investigation 
that  serious  damage  had  been  done  by  excessive,  wasteful 
and  inefficient  application  of  water  on  the  said  land  and 
wasteful  methods  used  in  the  distribution  of  the  water  with 
the  result  that  the  water  applied  thereon  had  been  largely 
wasted  and  not  only  wasted  but  that  as  a  result  of  such  ex¬ 
cess  applications  of  water  a  high  water  table  had  been 
created  with  serious  damage  in  the  neighborhood  thereof 
from  seepage  and  alkali  resulting  from  such  excess  water. 
That  as  a  result  of  said  investigation  it  was  found  that  if 
the  water  were  economically  and  properly  applied  and  dis- 1 
tributed  the  amount  needed  for  beneficial  use  thereon  would 
not  exceed  V-/±  acre-feet  per  acre  per  year.  That  the 
149  Secretary  of  the  Interior  reviewed  and  adopted  the 
said  report  and  the  said  finding  of  3V2  acre-feet  as 
his  finding  of  the  amount  of  water  required  to  successfully 
irrigate  the  said  land. 

That  the  said  investigation  leading  to  the  determination 
of  3.5  acre-feet  as  the  maximum  amount  of  water  which 
could  be  beneficially  used  on  the  said  land  was  made  in  1931 
and  1932  and  approved  and  adopted  by  the  Secretary  of  the 
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Interior  in  1932.  That  prior  thereto  the  Secretary  of  the 
Interior  had  each  year  for  many  years  announced  and  de- 
termined  and  officially  reported  the  duty  of  water  for  the 
said  lands  and  other  lands  of  the  Sunnyside  Division  to  be 
3  acre-feet  per  acre  per  annum  and  never  modified  or  author¬ 
ized  any  modification  thereof  until  the  said  determination 
of  3.5  acre-feet  was  made  in  1931  and  1932. 

That  the  plaintiffs  have  a  plain,  adequate,  complete  and 
speedy  remedy  at  law,  if  they  have  any  right. 

WHEREFORE,  the  premises  considered,  defendant  hav¬ 
ing  made  full  answer  to  the  allegations  of  the  complaint,  the 
defendant  prays  that  the  bill  of  complaint  herein  be  dis¬ 
missed,  that  he  be  permitted  to  go  hence  without  day,  be  for 
nothing  held,  and  recover  from  the  plaintiffs  the  costs  of  de¬ 
fense. 

HAROLD  L.  ICKES, 

Secretary  of  the  Interior. 

By:  (Sgd)  CHARLES  WEST 
Acting  Secretary  of  the  Interior. 

(Sgd)  NATHAN  R.  MARGOLD 
Solicitor , 

Department  of  the  Interior. 

(Sgd)  FREDERICK  BERNAYS  WIENER 
Assistant  Solicitor , 

Department  of  the  Interior. 

(Sgd)  JACKSON  E.  PRICE, 

Assistant  Solicitor , 

Department  of  the  Interior. 

Attorneys  for  the  Defendant. 

150  District  of  Columbia,  ss  : 

I,  Charles  West,  being  duly  sworn,  state  that  I  am  the 
Acting  Secretary  of  the  Interior,  that  I  have  read  the  above 
and  foregoing  answer  by  me  subscribed  on  behalf  of  Harold 
L.  Ickes,  Secretary  of  the  Interior,  and  that  I  verily  believe 
that  the  facts  set  forth  therein  are  true. 

(Sgd)  CHARLES  WEST 


221 


Subscribed  and  sworn  to  before  me  this  1st  day  of  April, 
1937. 

(Sgd)  FERDINAND  D.  MORAN, 

Notary  Public  in  and  for  the 
District  of  Columbia. 

Notarial  Seal 

My  commission  expires  June  15, 1941. 

Service  of  a  copy  of  the  foregoing  answer  accepted  and 
acknowledged  this  5th  day  of  April,  1937. 

(Sgd)  P.  C.  KING,  JR., 

Attorney  for  the  Plaintiffs. 


Note: 

Exhibits  A,  B,  C,  D,  E  and  F  hereto  attached  are  the  same 
as  Exhibits  A,  B,  C,  D,  E  and  F  attached  to  answer  to 
amended  bill  of  complaint  in  Fox  case. 


151  Endorsed:  Filed  Apr  5  1937  Charles  E.  Stewart, 
Clerk. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 
Holding  an  Equity  Court 
Equity  No.  57,740. 

Jacob  F.  Ottmuller,  Plaintiff, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant. 

Answer  to  Amended  Bill  of  Complaint. 

Comes  now  the  defendant  Harold  L.  Ickes,  Secretary  of 
the  Interior,  and  for  answer  to  the  amended  bill  of  complaint 
in  the  above  entitled  cause  states : 
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I. 

That  in  answer  to  paragraph  I  of  the  amended  bill  he  ad¬ 
mits  that  the  defendant  is  now  and  has  been  since  March  5, 
1933,  the  duly  appointed,  qualified  and  acting  Secretary  of 
the  Interior  of  the  United  States  and  as  such  has  charge 
of  the  administration  of  the  laws  of  the  United  States  relat¬ 
ing  to  irrigation  and  reclamation  projects  constructed  by 
the  United  States  and  particularly  to  the  administration  of 
the  Act  of  Congress  known  as  the  Reclamation  Act,  being 
the  Act  of  June  17,  1902  (32  Stat.  388),  as  amended  and 
supplemented  by  later  acts  of  Congress,  but  denies  that  his 
administration  of  the  said  Reclamation  Act  of  June  17, 
1902  (32  Stat.  388),  as  amended  and  supplemented  by  later 
acts  of  Congress  is  solely  under  or  subject  to  the  irrigation 
and  appropriation  laws  of  the  State  of  Washington;  and 
in  further  answer  thereto  defendant  alleges  that  the  said 
Federal  laws  are  the  “supreme  law  of  the  land”,  applicable 
to  the  said  Reclamation  projects  constructed  by  the  United 
States  under  said  Federal  laws  “anything  in  the  constitu¬ 
tion  or  laws  of  any  state  to  the  contrary  notwithstanding”. 
That  the  said  Federal  laws  (as  construed  by  the  Supreme 
Court,  Swigert  v.  Baker,  229  U.  S.  187)  establish  in  the 
Treasury  of  the  United  States  a  “trust  fund”,  known  as 
the  Reclamation  Fund  and  require  the  Secretary  of  the  In¬ 
terior  to  protect  the  Reclamation  “trust  fund”  provided 
under  the  said  act  from  the  depletion  which  would  result  if 
he  were  required  to  furnish  to  the  plaintiff  herein  free  of 
charge  the  extra  2.56  acre-feet  demanded  by  plaintiff  over 
the  amount  specified  in  the  contract  between  plaintiff  and 
the  United  States. 

That  the  said  Federal  laws  require  that  the  Secretary 
make  a  sufficient  charge  for  such  extra  water  to  reimburse 
the  Reclamation  Fund  for  the  cost  of  furnishing  such  excess 
amount  of  water,  so  that  the  intent  of  said  Federal  Reclama¬ 
tion  laws 


223 


“that  the  proceeds  of  public  land  as  a  trust  fund  should 
be  kept  intact  and  again  invested  and  reinvested  for  con¬ 
structing  new  irrigation  works” 

152  may  be  carried  out  and  also  the  intent  thereof  that 
the  Reclamation  Fund 

“as  not  intended  to  be  diminished  for  the  benefit  of  any 
one  project,  but  without  increase  by  interest,  and  undimin¬ 
ished  by  expenses,  was  again  and  again  to  be  used  for  con¬ 
struction  of  other  works”  (Swigert  v.  Baker,  229  U.  S. 
187): 

That  if  there  are  any  State  laws  which  conflict  with  the 
said  requirements  of  the  said  Federal  laws  that  a  sufficient 
charge  must  be  made  for  such  extra  water  to  reimburse 
the  Reclamation  Fund  for  the  cost  of  furnishing  such  extra 
amount,  then  such  conflicting  State  laws  are  null  and  void 
and  of  no  force  or  effect  as  applied  to  the  said  Federal 
reclamation  project.  That  none  of  the  State  laws  are  in¬ 
tended  to  apply  to  or  conflict  with  the  said  requirements  of 
the  said  supreme  law  of  the  land  or  to  have  any  application 
to  the  operation  of  the  Federal  reclamation  project  as  to 
the  matters  involved  in  this  suit  or  as  to  the  charges'  to  be 
required  for  delivery  of  water  from  such  Federal  projects 
or  the  management  or  control  of  such  Federal  projects. 

That  in  connection  with  the  public  notice  (Exhibit  B 
attached  to  the  amended  bill)  which  announced  the  charge 
of  $52  per  acre  for  said  lands,  the  then  Secretary  of  the  In¬ 
terior  as  a  part  thereof  issued,  promulgated  and  published 
an  order  and  notice  which  provided  that  the  amount  of 
water  to  be  furnished  for  the  said  charge  of  $52  per  acre 
should  be  limited  to  3  acre-feet  per  acre  per  annum  and  that 
the  said  charge  of  $52  represented  the  estimated  cost  of  fur¬ 
nishing  such  water  right  of  not  to  exceed  3  acre-feet  per 
acre  per  annum  and  thereafter,  caused  the  said  order  to  be 
printed,  published  and  promulgated  as  a  part  of  his  8th  an¬ 
nual  report  to  Congress  under  the  Reclamation  Act  and  that 
the  report  thereof  appears  on  page  200  of  the  said  8th  Re¬ 
port  and  contains  the  following  provision : 
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“that  the  amount  of  water  to  be  furnished  to  be  stated  in 
the  second  paragraph  of  every  application  is  3  acre  feet  per 
acre  per  annum.’ ’ 

That  thereafter  the  water  right  application  which  initiated 
the  water  right  for  plaintiff’s  lands  was  made  under  and 
subject  to  the  said  notice  and  announcement  of  3  acre-feet 
per  acre  per  annum  as  the  amount  of  water  to  be  furnished 
for  the  said  announced  charge  of  $52  per  acre,  and  that 
said  charge  of  $52  per  acre  represented  the  estimated  cost 
of  furnishing  such  water  right  of  not  to  exceed  3  acre- 
feet  per  acre  per  annum. 

That  the  sole  and  only  origin  and  basis  of  the  plaintiff’s 
right  to  receive  water  from  the  Government  reservoirs  and 
canals  of  the  Federal  project  involved  in  this  action  is 
that  certain  contract  between  the  United  States  and  the 
plaintiff ’s  predecessors  Agnes  E.  Phillips  and  T.  S.  Phillips, 
which  is  attached  to  the  original  bill  of  complaint  herein  as 
Exhibit  B  and  is  attached  to  the  amended  bill  of  complaint 
herein  as  Exhibit  C,  in  which  it  is  expressly  agreed  and 
provided  that  the  amount  of  water  to  be  furnished  for  the 
agreed  consideration  of  $52  per  acre  shall  be  not  to  exceed 
“3  acre  feet  per  acre  per  annum”  and  that  the  language  of 
the  contract  as  to  the  amount  of  water  to  be  furnished  for 
the  agreed  consideration  of  $52  per  acre  is  as  follows : 

“The  quantity  of  water  to  be  furnished  hereunder  shall  be 
3  acre  feet  of  water  per  annum  per  acre  of  irrigable 
153  land,  as  aforesaid,  measured  at  the  land  or  so  much 
thereof  as  shall  constitute  the  proportionate  share 
per  acre  from  the  water  supply  actually  available  for  the 
lands  under  said  project.” 

That  the  plaintiff  is  now  demanding  in  this  suit  that, 
through  a  mandatory  injunction  directed  against  the  Sec¬ 
retary  of  the  Interior,  the  United  States  be  compelled  to 
deliver  to  the  plaintiff  for  all  time  to  come  5.56  acre-feet 
of  water  per  acre  per  annum  for  the  same  price  of  $52  per 
acre  agreed  upon  by  the  parties  to  said  contract  as  the  price 
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to  be  paid  for  3  acre-feet  and  is  thereby  seeking  to  compel 
the  United  States  to  furnish  the  plaintiff  free  of  charge 
an  extra  2.56  acre-feet  of  water  per  acre  per  annum  for 
all  time  to  come  out  of  the  reservoirs,  canals  and  other  ir¬ 
rigation  works  belonging  to  the  United  States. 

That  such  water  supply  can  be  furnished  only  by  first 
storing  the  winter  flow  and  flood  waters  of  the  Yakima 
River  and  its  tributaries  in  the  reservoirs  of  the  United 
States  near  the  headwaters  of  said  stream  and  thereafter 
carrying  and  delivering  the  same  through  the  canals  and 
laterals  which  are  the  property  of  the  United  States  Gov¬ 
ernment.  That  the  furnishing  of  the  said  5.56  acre-feet  of 
water  per  acre  per  annum  would  require  the  use  of  almost 
twice  as  much  of  the  capacity  of  the  said  canals  and  reser¬ 
voirs  of  the  United  States  as  would  be  required  to  furnish 
the  3  acre-feet  specified  in  the  contract  as  the  maximum 
amount  to  be  furnished  for  said  agreed  consideration  of  $52 
per  acre.  That  such  demand  that  the  United  States  furnish 
5.56  acre-feet  of  water  per  acre  per  annum  for  the  price 
agreed  upon  as  the  price  of  3  acre-feet  would,  if  complied 
with,  deplete  the  Reclamation  Trust  Fund  to  the  extent  of 
almost  one  half  the  cost  of  furnishing  said  5.56  acre-feet 
of  water  per  acre  and  would  be  in  direct  violation  of  the 
requirements  of  the  said  Federal  reclamation  laws  and 
would  also  be  in  direct  violation  of  the  terms  of  the  con¬ 
tract  which  is  the  sole  basis  and  origin  of  the  plaintiff’s 
right  to  receive  water  from  said  project.  That  the  only 
use  and  value  of  irrigation  canals  and  irrigation  reservoirs 
is  in  the  water  supply  which  may  be  furnished  therefrom, 
and  that  to  compel  the  United  States  to  furnish  the  plain¬ 
tiff  a  double  share  of  water  from  the  irrigation  works  which 
are  the  property  of  the  United  States  without  charge  for 
such  extra  water  would  for  all  practical  intents  and  pur¬ 
poses  be  equivalent  to  compelling  the  United  States  to  give 
the  plaintiff  a  double  share  of  the  Government’s  canal  and 
reservoir  property. 

The  defendant  admits  that  he  is  being  sued  in  his  official 
capacity  as  such  Secretary  of  the  Interior. 
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II. 

Replying  to  paragraph  II  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  in  1906  the  then  Secretary  of 
the  Interior  approved  an  irrigation  and  reclamation  project 
but  denies  that  the  same  is  known  as  the  Sunnyside  Unit  of 
the  Yakima  project  and  further  answering  alleges: 

That  the  project  approved  by  the  Secretary  of  the  In¬ 
terior  is  known  as  the  Yakima  project  and  that  the  said  Yak¬ 
ima  project  includes  five  main  units  or  divisions  which  are 
known  as  the  Tieton  Division,  the  Sunnvside  Divis’on,  the 
Wapato  or  Indian  Division,  the  Kittitas  Division, 
154  and  the  Roza  Division  of  the  Yakima  project.  That 
in  addition  to  said  five  main  divisions  of  the  Yakima 
project  there  are  eight  old  canal  companies  of  the  Yakima 
Valley  which  have  become  a  part  of  the  Yakima  project  by 
subscribing  for  a  supplemental  water  supply  from  the  proj¬ 
ect  reservoirs  of  the  said  project.  That  the  water  appro¬ 
priation  for  all  the  various  divisions  of  the  said  Yakima 
project  (except  the  Wapato  or  Indian  Reservation,  for 
which  the  water  was  reserved  and  appropriated,  under  pri¬ 
ority  of  1855)  was  made  in  1905  under  one  and  the  same 
filing  under  which  all  the  then  unappropriated  water  of  the 
Yakima  River  was  reserved,  and  appropriated  for  the  en¬ 
tire  Yakima  project  and  all  the  divisions  thereof.  That 
under  the  provisions  of  the  statutes  of  the  State  of  Wash¬ 
ington  applicable  to  such  water  filings  for  such  Federal 
reclamation  projects,  all  the  water  rights  for  all  of  the  said 
divisions  of  the  Yakima  project  relate  back  to  and  take  pri- 
oritv  as  of  the  date  of  the  said  original  water  filing  in  1905 
and  that  all  of  the  various  divisions  of  the  said  Yakima 
project  except  the  Indian  Reservation  have  water  rights  of 
equal  priority  and  dignity  of  standing  under  one  and  the 
same  water  filing,  all  relating  back  to  the  same  date  of  ap¬ 
propriation  in  1905.  That  plaintiff’s  right  is  expressly 
limited  by  his  water  right  contract  to  a  pro  rata  share  of 
the  available  water  in  proportion  to  acreage  and  that,  there¬ 
fore,  plaintiff’s  right  in  common  with  the  rights  of  the  other 
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water  users  of  the  Sunnyside  Division  and  the  other  divi¬ 
sions  of  the  Yakima  project  is  subject  to  a  proportionate 
diminution  in  the  event  of  water  shortage.  That,  if  plain¬ 
tiff  is  furnished  a  double  share  of  the  water  supply  avail¬ 
able  for  said  Yakima  project  or  any  amount  in  excess  of  the 
pro  rata  share  to  which  he  is  entitled,  the  supply  available 
for  the  other  users  would  be  by  that  much  reduced  and  de¬ 
pleted  in  violation  of  their  rights  to  a  proportionate  share 
thereof,  and  that  such  parties  whose  rights  would  be  thus 
affected  and  reduced  by  the  decree  sought  herein  are  neces¬ 
sary  parties  to  this  action. 

That  all  told  there  are  over  ten  thousand  water  users  in 
the  Yakima  Valley,  each  of  whom  has  a  contract  right  under 
contracts  with  the  United  States  of  equal  dignity  and  stand¬ 
ing  with  that  of  the  plaintiff  herein  and  that  each  of  said 
other  ten  thousand  water  users  has  a  right  under  his  own 
contract  or  the  contract  of  his  district  to  share  in  the  avail¬ 
able  water  supply  from  the  said  reservoirs  and  canals  of 
the  United  States  on  a  pro  rata  basis  in  the  proportion  that 
the  number  of  acre-feet  specified  in  his  contract  is  to  the 
total  number  of  acre-feet  specified  in  the  contracts  of  all 
the  contract  holders  entitled  to  receive  a  water  supply  from 
said  reservoirs  of  the  United  States  and  subject  only  to  a 
similar  right  on  the  part  of  the  plaintiff  to  a  similar  pro 
rata  share  of  the  said  water  supply  up  to  but  not  to  exceed 
the  said  3  acre-feet  per  acre  per  year  specified  in  the  plain¬ 
tiff’s  said  contract  as  the  maximum  amount  of  water  to  be 
furnished  to  him. 

That  the  plaintiff  is  one  of  over  3,000  water  users  in  the 
Sunnyside  Valley  Irrigation  District.  That  the  Sunnyside 
Valley  Irrigation  District  is  one  of  eight  irrigation  districts 
which  taken  together  make  up  the  Sunnyside  Division  of 
the  Yakima  project  and  that  the  said  Sunnyside  Division 
is  one  of  the  five  main  divisions  of  the  Yakima  project  and 
that  all  the  districts  thereof  and  all  the  water  users  thereof 
are  dependent  upon  a  common  source  of  water  supply  from 
the  reservoirs  of  the  United  States  on  the  Yakima  River 
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and  its  tributaries  for  the  necessary  water  to  irrigate  their 
lands  and  produce  crops  thereon.  That  any  increase  in  the 
amount  of  water  required  to  be  delivered  to  the  plaintiff 
herein  over  his  contract  amount  of  3  acre-feet  per  acre 
would  by  that  much  deplete  the  common  source  of 
155  water  supply  available  to  supply  the  other  divisions 
and  the  other  districts  and  the  other  water  users  of 
the  Yakima  project.  That  all  of  said  parties  whose  water 
supply  and  water  rights  would  be  thus  reduced  and  im¬ 
paired  if  plaintiff’s  demands  herein  are  complied  with  are 
necessary  parties  herein.  That  only  by  requiring  the  plain¬ 
tiff  to  pay  for  the  additional  2.56  acre-feet  of  water  per 
acre  per  year  demanded  by  him  over  his  present  contract 
amount  and  using  such  payments  to  increase  the  size  of 
the  reservoirs  and  canals  of  the  Yakima  project  could  the 
additional  water  demanded  by  plaintiff  be  furnished  with¬ 
out  taking  the  same  out  of  the  supply  to  which  the  other 
divisions,  districts  and  water  users  of  the  Yakima  project 
are  entitled.  That  the  other  irrigation  districts  of  the  said 
Sunnyside  Division  are  the 

Grandview  Irrigation  District, 

Granger  Irrigation  District, 

Outlook  Irrigation  District, 

Prosser  Irrigation  District, 

Snipes  Mountain  Irrigation  District, 

Sunnyside  Irrigation  District,  and 
Zillah  Irrigation  District, 

all  of  whom  are  necessary  parties  herein.  That  the  Kittitas 
Division  of  the  Yakima  project  is  represented  by  the  Kit¬ 
titas  Reclamation  District.  That  the  Roza  Division  of  the 
Yakima  project  is  represented  by  the  Yakima-Benton  Irri¬ 
gation  District.  That  the  Tieton  Division  is  represented  by 
the  Yakima-Tieton  Irrigation  District  and  the  Tieton  Water 
Users’  Association.  That  the  Wapato  Division  is  repre¬ 
sented  by  the  United  States  Indian  Service.  That  the  said 
old  canal  companies  which  have  contract  rights  under  the 


229 


Warren  Act  to  receive  a  supplemental  water  supply  out  of 
the  reservoirs  of  the  United  States  include  the  following: 

Broadway  Irrigation  Company 
Moxee  Ditch  Company,  Sub- A 
Naches-Selah  Irrigation  District 
Sela-Moxee  Irrigation  District 
Terrace  Heights  Irrigation  District 
Union  Gap  Irrigation  District 
West  Side  Irrigating  Company 
Yakima  Valley  Canal  Company 

That  all  of  the  above  named  districts  and  companies  are 
necessary  parties  to  this  suit  and  that  no  one  has  any  au¬ 
thority  or  jurisdiction  to  deplete,  impair  or  reduce  the 
water  supply  or  contract  rights  of  any  of  said  companies 
or  districts  in  a  suit  to  which  they  are  not  parties  and  are 
not  before  the  court,  by  furnishing  or  requiring  the  Sec¬ 
retary  of  the  Interior  to  furnish  to  the  plaintiff  herein  a 
free  additional  water  supply  of  2.56  acre-feet  per  acre  per 
year  in  excess  of  the  3  acre-feet  specified  in  plaintiff’s  con¬ 
tract  as  the  maximum  amount  to  be  furnished  for  said 
agreed  price  of  $52  per  acre. 

Further  answering  paragraph  II  of  the  amended  bill  of 
complaint,  defendant  admits  that  the  Secretary  of  the  In¬ 
terior  on  behalf  of  the  United  States  purchased  from  the 
Washington  Irrigation  Company  the  Sunnyside  Canal, 
water  appropriations  and  irrigation  system  used  in  con¬ 
nection  therewith  and  further  alleges:  That  all  of  the  said 
properties,  rights  and  water  appropriations  of  the  said 
Washington  Irrigation  Company  were  purchased  and  paid 
for  by  the  United  States  Government  and  deeded  directly 
to  the  United  States  and  are  now  held  and  owned  in 
156  fee  simple  by  the  United  States,  but  defendant  al¬ 
leges  that  neither  plaintiff  nor  plaintiff’s  predeces¬ 
sors  in  interest  ever  had  any  water  rights  or  other  rights 
of  any  kind  or  nature  whatsoever  under  the  said  Washing¬ 
ton  Irrigation  Company  or  the  irrigation  system  thereof. 
That  the  irrigation  system  of  the  Washington  Irrigation 
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Company  was  located  on  the  opposite  side  of  the  Yakima 
River  from  the  plaintiff’s  land  and  did  not  extend  to  the 
plaintiff’s  land.  That  no  irrigation  system  of  any  kind  was 
available  for  the  irrigation  of  plaintiff’s  land  until  the 
United  States  enlarged  and  extended  said  irrigation  sys¬ 
tem  so  purchased  from  the  Washington  Irrigation  Com¬ 
pany  and  constructed  a  siphon  therefrom  across  the  Yak¬ 
ima  River.  That  the  sole  and  only  origin  and  basis  of 
plaintiff’s  right  to  receive  water  is  the  said  contract  between 
plaintiff’s  predecessors  in  interest  and  the  United  States, 
under  which  it  is  agreed  that  the  amount  of  water  to  be  fur¬ 
nished  for  said  agreed  price  of  $52  per  acre  shall  be  limited 
to  3  acre-feet  per  acre  per  year. 

III. 

Replying  to  paragraph  III  of  the  amended  bill,  defen¬ 
dant  denies  that  plaintiff’s  lands  were  ever  susceptible  of 
irrigation  from  the  said  irrigation  system  of  the  Washing¬ 
ton  Irrigation  Company.  He  admits  the  other  allegations 
of  paragraph  III  of  the  amended  bill  and  further  answer¬ 
ing  the  same  alleges  that  the  lands  of  the  other  ten  thou¬ 
sand  water  users  of  the  Yakima  Valley  who  are  dependent 
upon  the  reservoirs  of  the  United  States  for  their  water 
supply  are  likewise  arid  in  their  natural  condition  and  re¬ 
quire  irrigation  to  produce  agricultural  crops  thereon  but 
are  fertile  and  highly  productive  when  irrigated  with  the 
water  supply  which  said  10,000  other  wTater  users  are  en¬ 
titled  to  receive  under  their  several  contracts  with  the 
United  States  Government  and  of  which  they  would  be  in 
part  deprived  to  their  great  detriment  if  through  manda¬ 
tory  injunction  directed  against  the  Secretary  of  the  In¬ 
terior,  or  otherwise,  the  United  States  should  be  compelled 
to  furnish  to  plaintiff’s  lands  5.56  acre-feet  of  water  per 
acre  per  year  instead  of  the  3.00  acre-feet  specified  in  the 
contract  as  the  maximum  amount  agreed  to  be  furnished, 
and  defendant  therefore  alleges  that  the  said  10,000  other 
water  users  who  are  entitled  to  receive  from  the  reservoirs 
and  other  irrigation  works  of  the  United  States  a  water 
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supply,  which  would  in  part  he  taken  away  from  them  if 
plaintiff’s  demands  are  complied  with,  are  indispensable 
parties  to  this  suit. 

IV. 

Replying  to  paragraph  IV  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  shortly  after  the  purchase 
for  the  United  States  of  the  said  canal,  water  appropria¬ 
tions  and  irrigation  system,  or  at  the  time  the  construction 
of  the  said  project  was  contemplated,  or  at  any  other  time, 
it  was  stated  or  represented  by  the  then  Secretary  of  the 
Interior  or  any  authorized  representative  of  the  then  Sec¬ 
retary  of  the  Interior  that  before  the  construction  of  the 
reservoirs  and  other  works  could  be  undertaken  the  owners 
of  the  lands  described  in  the  amended  bill  of  complaint 
should  -cooperate  with  the  then  Secretary  of  the  Interior  to 
the  extent  of  incorporating  the  Sunny  side  Water  Users’ 
Association  and  placing  their  said  lands  in  said  project  and 
agreeing  to  take  water  for  the  purpose  of  irrigating  their 
said  lands  from  said  project  or  execute  a  stock  sub- 
157  scription  contract  and  water  right  for  the  purchase 
of  water  for  said  land,  and  denies  that  the  owners 
of  the  land  described  in  the  amended  complaint  incorporated 
or  took  any  part  in  incorporating  the  Sunnyside  Water 
Users’  Association. 

Further  answering  defendant  alleges  that  the  siphon 
across  the  Yakima  River  which  conveys  water  to  plaintiff’s 
lands  and  to  other  lands  in  that  vicinity  was  not  authorized 
until  several  years  after  the  main  project  had  been  author¬ 
ized  and  the  association  fully  organized.  That  the  owmers 
of  lands  described  in  the  amended  bill  took  no  part  in  the 
organization  of  the  association  and  that  the  first  and  only 
water  right  contract  and  the  first  and  only  water  right  ap¬ 
plication  ever  subscribed  by  the  owners  of  said  lands  is  the 
one  attached  to  the  amended  bill  of  complaint  as  Exhibit  0, 
which  was  made  under  date  of  February  28,  1912,  in  which 
it  was  expressly  agreed  that  the  amount  of  water  to  be  fur- 
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nished  for  said  agreed  price  of  $52  per  acre,  “shall  be  3  acre- 
feet  of  water  per  annum  per  acre  of  irrigable  land  as  afore¬ 
said  measured  at  the  land  or  so  much  thereof  as  shall  con¬ 
stitute  the  proportionate  share  per  acre  from  the  water 
supply  actually  available  for  the  lands  under  said  project” 
and  that  prior  to  the  time  that  plaintiff’s  said  water  right 
contract  was  made  the  Secretary  of  the  Interior  had  pub¬ 
licly,  officially  and  repeatedly  announced  and  determined  in 
his  official  annual  reports  to  Congress  that  the  “duty  of 
water”  for  the  Sunnyside  Division  of  the  Yakima  project 
would  be  “3  acre  feet  per  acre”  and  that  plaintiff’s  contract 
was  made  in  the  light  of  and  with  full  knowledge  of  the  said 
official  determination  of  the  duty  of  water  to  be  furnished  on 
said  project  for  the  said  agreed  consideration  of  $52  per 


acre. 

Further  answering  paragraph  IV,  defendant  admits  that 
a  contract  was  entered  into  between  said  Association  and 
the  United  States,  a  copy  of  which  is  attached  to  the 
amended  bill  as  Exhibit  A,  but  alleges  that  a  few  years 
thereafter  the  stockholders  of  the  said  Association,  who 
were  also  the  landowners  in  the  area  now  included  in  the 
Sunnyside  Valley  Irrigation  District,  organized  the  said  ir¬ 
rigation  district  and  substituted  the  said  district  as  the 
means  to  be  used  for  cooperation  between  the  said  landown¬ 
ers  and  the  United  States  in  the  maintenance  and  operation 
of  the  said  project  and  for  the  purpose  of  guaranteeing  the 
payment  of  the  charges  in  connection  therewith  and  that 
shortlv  thereafter  the  said  contract  between  the  said  Asso- 
ciation  and  the  United  States  was  canceled  and  terminated 
bv  mutual  agreement  of  the  said  Association,  the  said  dis¬ 
trict  and  the  United  States,  by  a  three  party  contract  copy 
of  which  is  hereto  attached  marked  Exhibit  F  and  made  a 
part  hereof,  and  the  contract  between  the  district  and  the 
United  States  was  substituted  in  place  thereof  and  the  said 
Association  dissolved  in  the  manner  authorized  by  Section 
7414  of  Remington’s  Revised  Statutes  of  the  State  of  Wash¬ 
ington. 
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V. 

Replying  to  paragraph  V  of  the  amended  complaint,  de¬ 
fendant  admits  that  James  Rudolph  Garfield  was  Secretary 
of  the  Interior  and  admits  that  he  ascertained  the  cost  of 
purchasing  from  the  Washington  Irrigation  Company  the 
irrigation  system  purchased  from  that  company,  but  denies 
that  he  ascertained  the  additional  construction  cost  of  the  ir¬ 
rigation  system  and  denies  that  he  ascertained  the  construc¬ 
tion  cost  of  the  necessary  storage  reservoirs  in  connection 
therewith  or  any  of  them.  Alleges  that  the  cost  of  the  canal 
and  lateral  system  serving  the  said  Sminvside  Divi- 
158  sion  of  the  Yakima  project  was  not  determined  and 
could  not  be  determined  until  after  the  completion 
thereof,  which  did  not  occur  until  after  the  exmration  of  the 
term  of  office  of  the  said  Secretary.  Alleges  that  the  reser¬ 
voir  system  of  the  Yakima  project  has  not  yet  been  entirely 
completed  and  the  cost  thereof  has  not  yet  been  fully  deter¬ 
mined.  Denies  that  said  Secretary  of  the  Interior  ascer¬ 
tained  and  determined  that  the  total  cost  of  said  water  right 
for  said  land  would  be  $52  per  acre  and  denies  that  said 
sum  would  he  sufficient  to  return  to  the  Reclamation  Fund 
the  total  cost  of  said  project.  Admits  that  said  Secretary 
of  the  Interior  joined  with  the  plaintiff’s  predecessors  in 
interest  in  fixing  by  contract  the  construction  charge  for  a 
water  right  (of  not  to  exceed  3  acre-feet  per  acre)  for  said 
land  at  $52  per  acre,  but  alleges  that  the  only  water  right 
for  which  the  said  construction  charge  of  $52  per  acre  was 
fixed  or  determined  was  the  water  right  specified  in  the  said 
water  right  application  and  contract  as  follows :  “The  quan¬ 
tity  of  water  to  be  furnished  hereunder  shall  he  3  acre  feet 
of  water  per  annum  per  acre.  ’  ’ 

And  defendant  further  alleges  that  the  cost  of  furnishing 
the  5.56  acre-feet  now  being  demanded  by  plaintiff  would  he 
in  excess  of  $95  per  acre.  Denies  that  said  Secretary  issued 
a  public  notice  and  order  fixing  the  amount  of  construction 
charge  to  be  paid  by  the  owner  of  said  land  for  the  amount 
of  water  necessary  to  beneficially  and  successfully  irrigate 
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the  same  at  $52  per  acre.  Denies  that  said  Secretary  of  the 
Interior  issued  a  public  notice  and  order  fixing  the  cost  of 
said  irrigation  system  at  $52  per  acre  for  the  land  described 
in  the  complaint,  and  alleges  that  in  connection  with  the  said 
notice  or  order  attached  to  the  amended  complaint  as  Ex¬ 
hibit  B,  and  as  a  part  of  the  same  transaction,  the  said  Sec¬ 
retary  issued  another  notice  and  order  requiring  and  direct¬ 
ing  the  use  of  the  form  of  water  right  application  attached 
to  the  amended  complaint  as  Exhibit  C  and  ordered  and  di¬ 
rected  the  insertion  therein  of  the  words  and  figures  “3  acre 
feet”  as  the  amount  of  water  to  be  furnished  for  the  said 
specified  charge  of  $52  per  acre  and  that  the  said  charge  of 
$52  per  acre  represents  the  estimated  cost  of  furnishing  the 
said  water  supply  of  3  acre  feet  per  acre  per  annum. 

VI. 

Defendant  admits  the  allegations  of  paragraph  VI  of  the 
amended  bill  of  complaint  and  further  answering  alleges 
that  the  said  contract  attached  to  the  amended  bill  as  Ex¬ 
hibit  C  was  the  first  and  only  water  right  contract  and  the 
first  and  only  water  right  application  ever  made  in  connec¬ 
tion  with  the  lands  described  in  the  amended  bill  of  com¬ 
plaint,  and  further  alleges  that  beginning  several  years 
prior  to  the  date  of  the  said  water  right  contract  between 
plaintiff’s  predecessors  and  the  United  States,  and  continu¬ 
ing  everv  vear  thereafter,  the  Secretary  of  the  Interior  es- 
tablished  and  publicly  and  officially  announced  in  each  of  his 
annual  reports  to  Congress  his  finding  that  the  duty  of  water 
for  the  Sunnvside  Division  of  the  Yakima  project  was  3 
acre-feet  per  acre.  That  the  said  contracts  were  made  in  the 
light  of  such  duty  of  water  of  3  acre-feet  per  acre  already 
established  and  officially  announced  at  and  prior  to  the  date 
of  the  said  contracts,  and  that  the  Secretary  of  the  Interior 
in  his  subsequent  annual  reports  has  each  year  repeated  his 
finding  of  3  acre-feet  per  acre  as  the  duty  of  water  for  the 
Sunnvside  Division  and  has  never  deviated  there¬ 
from. 
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159  VII. 

Replying  to  paragraph  VII  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  the  successive  Secretaries 
of  the  Interior  from  and  after  the  time  of  the  issuing  of  said 
public  notice  and  order,  or  any  authorized  representative  or 
subordinate  of  the  said  Secretaries  of  the  Interior,  or  any 
of  them,  uniformly  or  at  all  times  or  at  any  time  construed 
the  Reclamation  Act  and  the  contracts  referred  to  in  the 
amended  bill  to  the  effect  that  the  owners  of  the  lands  de¬ 
scribed  in  the  amended  bill  had  purchased  a  sufficient 
amount  of  water  to  beneficially  and  successfully  irrigate 
their  said  land,  or  fny  other  amount  of  water  than  the  3 
acre-feet  per  acre  per  annum  specified  in  the  contract,  and 
denies  that  the  amount  of  water  required  for  each  tract  to 
beneficially  irrigate  the  same  was  to  be  determined  by  the 
representatives  and  subordinates  of  the  Secretary  of  the 
Interior,  who  had  the  physical  charge  of  the  water  distribu¬ 
tion  from  a  factual  investigation  or  otherwise  by  going  up¬ 
on  the  said  land  or  otherwise.  Further  answering,  defen¬ 
dant  alleges  that  the  said  water  contract  is  clear,  definite 
and  certain  as  to  the  limit  of  the  amount  of  water  to  be  fur¬ 
nished  thereunder  and  that  the  language  thereof,  to  wit,  the 
words  and  figures  “3  acre-feet  per  annum  per  acre”  is  en¬ 
tirely  free  from  ambiguity  and  that  the  same  does  not  re¬ 
quire  construction  of  any  kind  and  is  not  open  to  construc¬ 
tion  by  anyone.  The  defendant  further  alleges  that  begin¬ 
ning  several  years  prior  to  the  date  of  plaintiff’s  contract 
and  continuing  down  to  the  present  time  each  succeeding 
Secretary  of  the  Interior  has  himself  each  year  determined 
and  announced  the  duty  of  water  for  the  Sunnyside  Division 
of  the  Yakima  project  to  be  3  acre-feet  per  acre  per  annum 
as  the  duty  of  water  for  the  said  Sunnyside  Division  of  the 
Yakima  project  and  has  published  the  same  in  his  annual 
report  to  Congress  and  has  never  departed  from  said  deter¬ 
mination  and  has  never  authorized  any  other  or  different 
determination  of  the  duty  of  water  for  the  lands  described 
in  the  amended  bill  of  complaint.  Defendant  further  alleges 
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that  the  water  contract  in  connection  with  plaintiff’s  land 
was  made  in  the  light  of  and  with  the  knowledge  of  the  fact, 
on  the  part  of  plaintiff’s  predecessors  in  interest,  that  the 
duty  of  water  therefor  had  already  been  established  at  3 
acre-feet  per  acre  at  the  time  the  said  contract  was  made. 
Defendant  denies  that  pursuant  to  said  alleged  practical  con¬ 
struction  by  representatives  and  subordinates  of  the  Secre¬ 
tary  of  the  Interior  or  otherwise  it  was  determined  by  suc¬ 
cessive  Secretaries  of  the  Interior  or  any  of  them  or  their 
representatives  or  subordinates  that  5.56  acre-feet  of  water 
per  acre  per  annum  was  necessary  to  beneficially  and  suc¬ 
cessfully  irrigate  said  land  or  any  amount  other  than  3  acre- 
feet  per  acre  per  annum.  Defendant  denies  that  successive 
Secretaries  of  the  Interior,  or  any  of  them,  their  representa¬ 
tives  or  subordinates,  have  for  a  period  of  more  than  twenty 
years  or  at  all  delivered  to  said  land  the  amount  of  water 
necessary  to  beneficially  and  successfully  irrigate  the  same 
and  alleges  that  the  Government  officers  and  employees  have 
never  delivered  any  water  to  the  said  land  and  that  the  water 
used  thereon  has  been  delivered  into  a  certain  lateral  which 
is  used  in  common  by  plaintiff  and  another  water  user  and 
that  the  distribution  of  the  water  from  the  said  lateral  to 
the  tracts  of  land  thereunder  has  been  under  the  control  of 
the  water  users  therefrom  or  there  representatives  rather 
than  that  of  the  Government  agents  or  employees.  Defen¬ 
dant  alleges  that  on  account  of  the  said  circumstances  as  to 
the  manner  in  which  plaintiff's  lands  have  received  their 
water  supply,  plaintiff’s  lands  are  in  a  different  situation 
from  that  of  the  great  majority  of  other  farms  of  the  said 
district  in  that  in  most  cases  direct  deliveries  and 
160  separate  water  measurements  have  been  made  for 
each  farm  and  official  records  kept  for  many  years 
past  as  to  how  much  water  was  received  by  each,  but  that 
such  records  are  largely  lacking  in  the  case  of  the  plaintiff’s 
lands  for  the  reasons  aforesaid. 

The  defendant  denies  that  all  of  the  water  used  on  plain¬ 
tiff’s  lands  or  any  amount  in  excess  of  3  acre-feet  per  acre 


per  annum  has  been  beneficially  used  thereon  for  irrigati 
purposes. 

VHI. 

Answering  paragraph  VIII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  Section  7391  of  Remington  ’s 
Revised  Statutes  quoted  in  said  paragraph  VIII  of  the 
amended  bill  was  the  law  of  the  State  of  Wash¬ 
ington  at  the  time  the  water  rights  described  in  the 
amended  bill  were  acquired,  and  alleges  that  the  said  quoted 
section  is  a  part  of  what  is  known  as  the  Washington  Water 
Code  which  was  adopted  by  the  Legislature  of  that  State  in 
1917  and  that  the  opening  paragraph  of  the  said  Water  Code 
(of  which  the  quoted  section  is  a  part)  provides: 

“The  power  of  the  state  to  regulate  and  control  the  wa¬ 
ters  within  the  state  shall  be  exercised  as  hereinafter  in  this 
act  provided.  Subject  to  existing  rights  all  waters  within 
the  state  belong  to  the  public,  and  any  right  thereto,  or  to 
the  use  thereof,  shall  be  hereafter  acquired  only  by  appro¬ 
priation  for  a  beneficial  use  and  in  the  manner  provided  and 
not  otherwise;  and,  as  between  appropriations,  the  first  in 
time  shall  be  the  first  in  right.  Nothing  contained  in  tins 
act  shall  be  construed  to  lessen,  enlarge,  or  modify  the  ex¬ 
isting  right  acquired  by  appropriation,  or  otherwise.  They 
shall,  however,  be  subject  to  condemnation  as  provided  in 
section  7354  hereof,  and  the  amount  and  priority  thereof 
may  be  determined  by  the  procedure  set  out  in  sections 
7364  and  7377  inclusive  hereof.”  Section  7351,  Remington’s 
Revised  Statutes. 

Defendant  further  alleges  that  in  the  year  1905  and  long 
prior  to  the  date  of  the  enactment  of  the  said  Water  Code, 
the  United  States  appropriated  and  acquired  the  right  to  a|l 
the  then  unappropriated  waters  of  the  Yakima  River  and  its 
tributaries.  That  the  water  appropriations  purchased  by 
the  United  States  from  the  Washington  Irrigation  Company 
and  deeded  to  the  United  States  by  that  company  were  mad  3 
under  date  of  priority  of  1890.  That  all  of  the  water  rights 


238 


in  connection  with  the  said  Yakima  project  were  acquired 
long  prior  to  the  date  of  the  enactment  of  the  said  Washing¬ 
ton  Water  Code  and  that  by  the  provisions  of  the  opening 
section  of  the  said  Water  Code  all  of  the  said  rights  are  ex¬ 
pressly  exempted  from  the  application  of  the  said  section 
of  the  said  Water  Code  quoted  in  paragraph  VIII  of  the 
amended  bill  of  complaint. 

Defendant  further  alleges  that  on  or  about  or  prior  to  the 
year  1855  the  Government  of  the  United  States  reserved  the 
lands  of  the  Yakima  Indian  Reservation  from  any  and  all 
forms  of  entry  or  sale  and  for  the  sole  use  of  said  Indians 
and  for  their  benefit  and  civilization  and  their  development 
as  an  agricultural  people,  and  that  the  treaty  so  reserving 
the  same  was  duly  ratified  by  Congress  under  date  of  March 
8,  1859,  and  proclaimed  under  date  of  April  IS,  1859.  That 
the  Yakima  River  and  its  tributaries  run  through  or 
161  border  on  a  large  part  of  the  lands  of  said  Yakima 
Indian  Reservation  and  a  large  part  thereof,  to  wit, 
more  than  one  hundred  eightv-five  thousand  (185,000)  acres, 
are  susceptible  of  irrigation  from  and  by  the  use  of  the  wa¬ 
ters  of  the  said  Yakima  River  and  its  tributaries.  That  the 
said  treaty  so  ratified  in  1859  provided  for  establishing 
schools  and  the  employment  of  expert  farmers  to  teach  the 
Indians  the  art  of  agriculture  and  otherwise  showed  the  in¬ 
tention  that  said  reservation  lands  should  be  farmed  and 
that  the  Indians  should  be  encouraged  to  develop  as  an  agri¬ 
cultural  people. 

That  the  said  lands  in  their  natural  condition  are  arid  and 
incapable  of  producing  agricultural  crops,  but  are  fertile 
and  productive  when  irrigated.  That  the  said  lands  of  the 
said  Yakima  Indian  Reservation  susceptible  of  irrigation 
from  the  said  Yakima  River  and  its  tributaries  require  for 
the  successful  and  proper  irrigation  thereof  and  for  domes¬ 
tic  and  other  uses  on  said  lands  two  thousand  (2000)  cubic 
feet  per  second  of  time  of  the  waters  of  said  Yakima  River. 

That  thereafter,  in  the  year  1903,  the  United  States  began 
the  construction  of  the  certain  irrigation  canal  known  as  the 


New  Reservation  or  Wapato  Canal  for  the  irrigation  and 
reclamation  of  lands  on  said  Indian  Reservation,  and  con¬ 
structed  the  same  to  a  capacity  of  one  thousand  (1,000)  sec¬ 
ond-feet  and  thereafter  enlarged  the  same  to  a  capacity  of 
two  thousand  (2,000)  second-feet,  and  each  year  until  the 
present  time  the  waters  of  the  Yakima  River  have  been  di¬ 
verted  by  the  United  States  through  said  canal  and  applied 
to  beneficial  use  in  the  irrigation  of  the  lands  of  the  said  In¬ 
dian  Reservation  to  the  amount  of  2000  second-feet,  and 
large  agricultural  crops  have  been  grown  thereon. 

That  under  the  rule  established  by  the  Supreme  Court  in 
the  Winters  case  (207  U.  S.  564,  577),  the  lands  of  the  said 
Yakima  Indian  Reservation  have  a  superior  and  prior  right 
to  the  natural  flow  waters  of  the  Yakima  River  and  its  tribu¬ 
taries  to  the  full  extent  of  the  said  2,000  second-feet  required 
for  the  irrigation  thereof  dating  back  in  priority  to  the  date 
of  the  establishment  of  the  said  Indian  Reservation  in  1855 
and  that  the  said  water  right  of  the  said  Indian  Reservation 
is  prior  in  time  and  superior  in  right  to  all  other  water 
rights  from  the  said  stream  and  long  prior  to  the  rights 
claimed  by  the  plaintiff  herein.  That  during  the  major  por¬ 
tion  of  the  irrigation  season,  especially  in  low  water  years, 
the  entire  natural  flow  of  the  Yakima  River  is  insufficient  to 
fully  supply  the  said  prior  and  superior  right  of  the  said 
Yakima  Indian  Reservation.  That  the  main  canal  which 
supplies  water  for  irrigation  purposes  to  the  said  Indian 
Reservation  has  its  heading  in  the  Yakima  River  about  two 
miles  above  the  heading  of  the  Sunnyside  canal  which  di¬ 
verts  and  carries  the  water  used  on  the  said  Sunnyside  Divi¬ 
sion  of  the  Yakima  Reclamation  project  in  which  plaintiff’s 
lands  are  located,  and  that  the  said  Indian  Reservation  Canal 
is  provided  with  a  suitable  diversion  dam  across  the  Yak- 
imai  River  and  that  the  said  Indian  Reservation  Canal  and 
the  diversion  dam  in  connection  therewith  are  both  physi¬ 
cally  and  legally  capable  of  diverting  and  applying  to  the 
irrigation  of  the  said  Indian  Reservation  lands  the  entire 
natural  flow  of  the  Yakima  River  before  the  same  reaches 
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the  head  of  the  canal  which  supplies  plaintiff’s  lands  and 
that  the  plaintiff  has  no  right  to  the  said  natural  flow  of  the 
Yakima  River  as  against  the  prior  rights  of  the  lands  of  the 
said  Indian  Reservation  and  no  right  thereto  as  against  the 
prior  rights  of  the  old  canals  of  the  Yakima  Valley  herein¬ 
after  referred  to.  That  the  relief  sought  by  the  plaintiff 
herein  and  the  rights  sought  by  the  plaintiff  herein  are  in 
conflict  with  and  would  tend  to  impair  and  destroy 
162  the  prior  and  superior  rights  of  the  Indians  and  of 
the  owners  of  the  said  Indian  Reservation  lands  and 
that  the  owners  of  the  said  Indian  Reservation  lands  are  nec- 
ecessary  parties  herein,  and  that  their  prior  and  superior 
rights  cannot  lawfully  be  impaired  or  destroyed  without 
bringing  such  parties  before  the  court  and  giving  them  an 
opportunity  to  be  heard. 

That  long  prior  to  the  date  in  1905  when  the  United  States 
appropriated  all  the  then  unappropriated  water  of  the  Yak¬ 
ima  River  and  its  tributaries  for  use  on  the  proposed  Yak¬ 
ima  Reclamation  Project  and  began  the  construction  of  the 
said  project,  the  old  private  canals  of  the  Yakima  Valley 
and  the  owners  thereof  had  appropriated  and  several  times 
over-appropriated  all  the  low  w*ater  natural  flow  of  the  Yak¬ 
ima  River  and  its  tributaries.  That  at  the  time  the  said 
Yakima  project  was  begun  the  only  unappropriated  water 
remaining  available  from  the  Yakima  River  consisted  of  the 
winter  flow  of  the  said  Yakima  River  and  its  tributaries  and 
the  flood  water  of  the  spring  months  which  had  to  be  stored 
in  costlv  artificial  reservoirs  before  it  could  be  made  avail- 
able  for  the  irrigation  requirements  of  the  major  part  of 
the  irrigation  season  and  that  on  account  of  the  variations 
of  high  and  low  water  years  it  is  frequently  necessary  to 
carry  over  stored  water  in  the  said  Government  reservoirs 
for  two  or  three  years  in  order  to  provide  an  adequate  water 
supply  for  the  low  water  years. 

That  onlv  bv  means  of  the  said  reservoirs  of  the  United 

*  V 

States  could  the  2.56  acre-feet  per  acre  per  annum  of  excess 
water  demanded  by  plaintiff  herein  over  his  contract  amount 
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of  3  acre-feet  be  provided.  That  before  such  water  supply- 
can  reach  plaintiff’s  land  it  has  to  be  first  diverted  and 
stored  in  the  reservoirs  of  the  United  States  and  held  there¬ 
in  for  periods  varying  from  several  months  to  several  years 
and  then  released  into  the  channel  of  the  Yakima  River, 
from  which  it  must  be  again  diverted  into  the  artificial  canal 
system  constructed,  owned  and  operated  by  the  United 
States  Government. 

That  when  such  water  supply  has  once  been  lawfully  ap¬ 
propriated  and  impounded  by  the  United  States  in  its  reser¬ 
voirs  or  lawfully  diverted  and  confined  by  the  United  States 
in  its  artificial  canal  system  then,  under  the  lawrs  of  the  State 
of  Washington,  such  supply  of  impounded  water  becomes 
the  personal  property  of  the  United  States  and  is  owned  by 
the  United  States  in  the  same  manner  that  the  United  States 
owns  any  other  commodity  purchased  or  otherwise  acquired 
by  it  and  stored  in  its  warehouse. 

And  further  answering  said  paragraph  VIII,  defendant 
denies  that  the  decisions  of  the  supreme  court  of  the  State 
of  Washington  hold  uniformly,  or  at  all,  that  where  im¬ 
pounded  water  (of  the  kind  involved  in  this  action)  is  bene¬ 
ficially  used  upon  land  for  irrigation  purposes  the  water 
right  so  obtained  shall  be  and  remain  appurtenant  to  the 
land  where  the  same  is  used,  and  defendant  alleges  that  the 
expression  “appurtenant  to  the  land”  as  applied  to  a  right 
to  divert  water,  or  a  water  right  as  it  is  called,  does  not 
mean  or  imply  that  such  right  is  in  any  way  inseparable 
from  the  land  but  simply  implies  that  a  deed  or  other  instru¬ 
ment  of  conveyance  conveying  the  said  land  carries  with  it 
such  water  right  as  the  land  may  have  as  an  appurtenance 
to  the  land  without  any  special  mention  of  the  water  right  in 
the  deed,  although  such  water  right  may  be  excepted  from 
the  property  conveyed  or  conveyed  separately. 

Defendant  further  denies  that  under  or  by  virtue  of  said 
statute,  law  or  said  decisions  or  any  statute,  law  or  deci¬ 
sions  the  absolute  title  in  fee  simple  or  any  other 
163  kind  of  title  to  5.56  acre-feet  of  water  per  acre  per 
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annum  or  anv  other  amount  of  water  in  excess  of  the 
3  acre-feet  per  acre  per  annum  specified  in  the  contract  be¬ 
came  or  is  now  vested  in  the  plaintiff  and  denies  that  the 
kind  of  water  supply  involved  in  this  suit  is  real  estate. 

That  the  law  of  "Washington  requires  that  before  the  State 
officers  or  any  one  else  has  authority  to  control  or  regulate 
such  diversions  and  distributions  of  water  from  the  natural 
stream,  the  water  rights  from  the  said  stream  must  first  be 
adjudicated  and  determined  both  as  to  the  amounts  thereof 
and  the  relative  priorities  thereof  by  a  court  of  competent 
jurisdiction.  That  there  has  never  yet  been  any  such  judi¬ 
cial  determination  of  the  rights  to  divert  water  from  the 
Yakima  River  and  its  tributaries  and  that  neither  the  defen¬ 
dant  herein  nor  any  other  Federal  or  State  officer  has  any 
control  or  right  of  control  over  the  headgates  and  diversions 
of  the  numerous  old  canals  which  divert  water  from  the 
Yakima  River.  That  the  Sunnyside  Canal  which  supplies 
water  for  the  irrigation  of  plaintiff’s  land  is  the  last  or  low¬ 
est  canal  of  any  importance  on  the  Yakima  River  and  has  its 
heading  below  the  headings  of  the  canals  supplying  the  other 
divisions  of  the  Yakima  project,  referred  to  in  paragraph 
II  of  this  answer,  and  also  below  the  headings  of  the  numer¬ 
ous  private  canals  which  supply  water  to  the  various  irriga¬ 
tion  projects  under  the  said  private  canals.  That  there  are 
over  25  of  such  private  canals  owned  and  operated  by  pri¬ 
vate  or  mutual  irrigation  companies  or  groups  of  individ¬ 
uals  diverting  water  from  the  Yakima  River  and  its  tribu¬ 
taries  above  the  head  of  the  said  Sunnyside  Canal.  That 
the  defendant  has  no  control  over  the  said  private  canals 
and  no  means  of  preventing  the  owners  of  such  canals  from 
diverting  the  waters  flowing  down  the  Yakima  River  and 
its  tributaries  before  the  same  reach  the  head  of  the  said 
Sunnyside  Canal. 

Defendant  further  alleges  that  the  owners  and  operators 
of  all  of  the  said  canals  which  have  their  heading  on  the  Yak¬ 
ima  River  and  its  tributaries  above  the  head  of  the  said 
Sunnyside  Canal  are  indispensable  parties  to  the  granting 
of  the  relief  sought  in  this  suit. 
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IX. 

Replying  to  paragraph  IX  of  the  amended  bill  the  defen¬ 
dant  admits  that  the  United  States  completed  the  construc¬ 
tion  of  the  irrigation  system  of  said  unit  and  constructed 
reservoirs  of  sufficient  capacity  to  beneficially  and  success¬ 
fully  irrigate  all  lands  within  said  unit  but  alleges  that  the 
Sunnyside  unit  or  division  is  only  one  of  the  five  principal 
divisions  of  the  Yakima  project  which  are  dependent  upon 
the  said  reservoirs  constructed  by  the  United  States  for 
their  water  supply  and  alleges  that  the  districts  represent¬ 
ing  all  of  the  said  other  divisions  of  the  project  and  also  the 
various  canal  companies,  districts  and  individuals  having 
Warren  Act  contracts  for  a  water  supply  from  the  said  Gov¬ 
ernment  reservoirs  have  contracts  of  equal  dignity  and  val¬ 
idity  with  that  of  the  plaintiff  herein,  under  which  all  the 
said  other  companies,  districts  and  individuals  are  entitled 
to  receive  water  from  the  said  reservoirs,  and  alleges  that 
the  said  reservoirs  are  not  of  sufficient  capacity,  particularly 
in  low  water  vears,  to  furnish  to  the  other  divisions  of  the 
said  project  and  to  the  other  companies,  districts  and  indi¬ 
viduals  entitled  to  receive  water  from  said  reservoirs  the 
amounts  of  water  to  which  they  are  entitled  if  the  plaintiff 
and  other  water  users  on  the  said  Sunnyside  Division  simi¬ 
larly  situated  are  allowed  to  enlarge  their  water  rights  from 
the  3  acre-feet  specified  in  their  contracts  to  the  5.56 
164  acre-feet  demanded  in  this  action  and  that  the  effect 
of  furnishing  to  the  plaintiff  herein  the  2.56  acre-feet 
of  water  per  acre  per  annum  herein  demanded  by  the  said 
plaintiff  free  of  charge  would  be  that  the  other  10,000  water 
users  of  the  Yakima  project  and  the  other  companies,  dis¬ 
tricts,  individuals  and  divisions  having  contract  rights  from 
the  reservoirs  of  the  said  project  either  would  be  deprived 
of  a  part  of  the  water  to  which  they  are  entitled  under  their 
several  contracts  with  the  United  States  or  would  be  bur¬ 
dened  with  the  cost  of  providing  the  additional  2.56  acre-feet 
of  water  per  acre  per  annum  so  furnished  free  of  charge  to 
the  plaintiff. 
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Defendant  denies  that  the  cost  of  constructing  the  said 
irrigation  system  and  reservoirs  of  sufficient  capacity  to 
beneficially  and  successfully  irrigate  said  land  has  been  as¬ 
certained  or  determined  and  denies  that  the  determination 
or  any  determination  has  ever  been  made  that  5.56  acre-feet 
of  water  per  acre  per  annum  is  necessary  to  beneficially  or 
successfully  irrigate  said  land,  or  any  other  amount  in  ex¬ 
cess  of  3  acre-feet;  and  denies  that  5.56  acre-feet  of  water 
per  acre  per  annum  was  or  is  necessary  to  beneficially  or 
successfully  irrigate  the  land  herein  described,  or  any 
amount  in  excess  of  3  acre-feet ;  and  denies  that  said  amount 
of  water  or  any  amount  of  water  had  been  delivered  for 
several  years  by  the  United  States  to  anv  lands  of  the  plain¬ 
tiff. 

Defendant  admits  that  Secretary  Franklin  K.  Lane  is¬ 
sued  an  order  and  notice,  copy  of  which  is  attached  to  the 
amended  bill  as  Exhibit  D,  but  denies  the  other  allegations 
of  paragraph  IX  of  the  amended  bill  of  complaint. 

X. 

Replying  to  paragraph  X  of  the  amended  bill  of  complaint, 
defendant  denies  that  plaintiff  and  his  predecessors  in  title 
have  fully  and  in  every  particular  complied  with  the  terms 
of  the  Reclamation  Act  and  all  contracts  in  connection  there¬ 
with  ;  admits  that  they  have  paid  the  $52  per  acre  provided 
in  the  said  contract  as  the  construction  charge  to  be  paid 
for  the  said  water  right  of  not  to  exceed  3  acre-feet  per  acre 
per  annum  as  specified  in  the  said  contract  but  alleges  that 
the  plaintiff  and  plaintiff’s  predecessors  in  interest  have 
never  paid  anything  at  all  in  respect  of  the  said  additional 
water  right  of  2.56  acre-feet  per  acre  per  annum  in  excess 
of  the  present  contract  amount,  which  said  additional  2.56 
acre-feet  is  being  demanded  in  this  suit ;  and  denies  that  the 
plaintiff  has  paid  all  operation  and  maintenance  charges 
assessed  against  the  same.  Denies  that  on  the  28th  day  of 
February,  1934,  or  at  any  other  time,  the  United  States  con¬ 
veyed  said  water  right  to  the  plaintiff.  Denies  that  the 
plaintiff  is  now  the  owner  and  holder  of  fee  title  simple,  or 
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any  other  kind  of  title,  to  said  water  right.  Admits  that 
5.56  acre-feet  of  water  per  acre  per  annum  would  be  suffi¬ 
cient  to  beneficially  and  successfully  irrigate  said  land ;  and 
alleges  that  the  same  would  be  largely  in  excess  of  the 
amount  necessary  to  beneficially  and  successfully  irrigate 
said  land.  Denies  that  the  said  water  right  or  any  water 
right  in  excess  of  the  said  3  acre-feet  named  in  the  contract 
is  appurtenant  to  the  land  described  in  the  complaint  and 
denies  that  absolute  fee  title  to  said  water  right  is  now 
vested  in  the  plaintiff  or  any  title  at  all  thereto  for  any 
water  in  excess  of  the  amount  not  exceeding  3  acre-feet  spe¬ 
cified  and  agreed  upon  in  the  contract  of  the  parties. 

165  XI. 


Replying  to  paragraph  XI  of  the  amended  bill  of  coml 
plaint,  defendant  admits  that  on  or  about  the  year  1930  Ell 
wood  Mead,  Commissioner  of  Reclamation  of  the  United 
States,  wished  to  construct  the  Cle  Elum  Reservoir;  admits 
that  said  reservoir  was  in  part  to  store  water  for  the  pur¬ 
pose  of  irrigating  land  in  the  Kittitas  Reclamation  District 
and  also  in  part  for  the  purpose  of  furnishing  water  to  irri¬ 
gate  lands  in  the  Roza  Division  of  the  said  project;  denied 
that  the  same  was  exclusively  for  the  said  Kittitas,  Roza  ancjl 
Kennewick  divisions  or  exclusively  for  any  other  divisions 
of  the  project;  alleges  that  the  said  Cle  Elum  reservoir  an<jl 
all  the  other  reservoirs  of  the  said  project  have  been  con¬ 
structed  as  a  part  of  a  general  storage  system  for  the  use  ojf 
all  the  units  and  divisions  of  the  said  project  and  also  for  all 
the  water  users  and  contracting  companies  of  the  said  proj¬ 
ect  having  rights  to  water  from  the  reservoirs  of  the  Unite 
States,  including  all  of  the  10,000  other  water  users  wh 
have  rights  of  equal  standing  with  those  of  the  plaintiff  to  k 
proportionate  part  of  the  water  from  said  general  reservoir 
system  of  the  United  States.  Defendant  denies  that  tl^e 
said  Mead  without  consulting  the  plaintiff  or  in  any  other 
way  or  at  all  charged  the  sum  of  $1,000,000  to  said  unit  and 
district,  and  further  denies  the  remaining  allegations  kf 
paragraph  XI. 
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Further  answering  said  paragraph  XI  defendant  alleges 
that  no  charge  has  ever  been  made  against  the  plaintiff 
herein  or  any  of  the  other  water  users  of  the  said  Sunnvside 
division  of  the  project  except  the  amount  specified  to  be 
paid  by  said  parties  in  their  respective  contracts  as  the 
charge  for  a  water  right  of  not  to  exceed  3  acre-feet  speci¬ 
fied  in  said  contracts. 

Defendant  further  alleges  that  what  was  done  by  the 
Secretary  of  the  Interior  in  the  effort  to  provide  additional 
funds  to  pay  for  additional  reservoir  construction  was  as 
follows :  That  while  furnishing  to  the  plaintiff  and  all  other 
w’ater  users  of  the  said  Sunnvside  division  at  all  times  the 
full  amount  of  water  agreed  to  be  furnished  to  such  parties 
under  their  respective  water  right  contracts,  the  Secretary 
of  the  Interior  offered  said  plaintiff  and  other  water  users 
an  opportunity  to  contract  for  the  rental  of  an  additional 
water  supply  if  they  so  desired,  to  be  furnished  if  and  when 
available  and  so  long  as  the  same  can  be  furnished  without 
encroaching  upon  the  contract  rights  of  the  other  water 
users  of  the  said  project,  some  of  whom  are  not  yet  ready  to 
use  all  of  the  water  to  which  they  are  entitled  under  their  re¬ 
spective  contracts,  and  defendant  alleges  that  only  by  mak¬ 
ing  a  reasonable  charge  for  extra  water  furnished  to  the 
plaintiff  and  using  the  funds  so  collected  for  the  purpose  of 
constructing  additional  reservoir  capacity  and  additional 
canal  capacity  can  such  additional  water  supply  be  fur¬ 
nished  to  the  plaintiff  'without  taking  the  same  away  from 
the  other  water  users  of  the  project  who  are  entitled  thereto 
under  their  respective  contracts. 

xn. 

Replying  to  paragraph  XII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  any  amount  was  ever  at¬ 
tempted  to  be  charged  against  the  plaintiff  and  other  water 
right  applicants  and  water  users  in  said  district  equivalent 
to  35  percent  of  the  original  cost  of  the  water  right,  or  any 
other  percent  or  proportion  thereof,  and  alleges  that  the 
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only  action  taken  in  connection  therewith  consisted 
166  in  the  said  offer  to  permit  such  of  the  said  water 
users  as  might  desire  to  do  so  to  contract  for  the 
rental  of  an  additional  water  supply  over  and  above  the 
amounts  provided  for  in  their  existing  contracts. 

Defendant  denies  the  remaining  allegations  of  paragraph 
XII. 

XIII. 

Replying  to  paragraph  XIII  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  Secretary  of  the  Interior  Ray 
Lyman  AVilbur  addressed  to  the  President  that  certain 
letter  marked  Exhibit  D  and  attached  to  the  amended  bill 
of  complaint,  but  defendant  denies  that  the  said  Secretary 
of  the  Interior  certified  anvthing  to  the  President  of  the 
United  States  and  denies  the  other  allegations  of  said  para¬ 
graph  XIII  and  alleges  that  the  said  letter  referred  to  as 
Exhibit  D  is  merely  the  recommendation  of  the  Secretary 
of  the  Interior  and  the  expression  of  his  opinion  required 
by  law  that  the  said  proposed  reservoir  “will  probably  re¬ 
turn  the  cost  thereof  to  the  United  States.”  Further  an¬ 
swering,  defendant  says  that  said  letter  speaks  for  itself. 

XIV. 

Replying  to  paragraph  XIV  of  the  amended  bill  of  com¬ 
plaint,  defendant  admits  that  the  Secretary  of  the  Interior 
issued  the  orders  and  regulations,  copies  of  which  are  at¬ 
tached  to  the  said  amended  bill  of  complaint  as  Exhibits  F 
and  G,  but  denies  that  the  said  Elwood  Mead  and  B.  E. 
Stoutemver  or  anyone  else  agreed  with  Ray  Lyman  Wilbur, 
the  then  Secretary  of  the  Interior,  or  with  any  one  else,  to 
force  and  coerce  the  plaintiff  or  any  other  water  right  ap¬ 
plicants  and  water  users  in  said  unit  or  division  or  the  said 
district  and  further  denies  the  other  allegations  of  the  said 
paragraph  XIV  of  the  amended  complaint  and  alleges  that 
the  only  person,  so  far  as  defendant  knows,  who  tried  to 
force  and  coerce  the  plaintiff  was  the  plaintiff’s  attorney, 
one  Stephen  E.  Chaffee,  and  that  in  so  far  as  the  same  re- 
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lates  to  the  lands  of  the  plaintiff  herein,  described  in  the 
amended  bill  of  complaint,  the  acts  complained  of  in  the 
said  amended  bill  of  complaint  were  ordered,  directed,  re¬ 
quested,  urged,  insisted  upon  and  arranged  for  by  the  plain¬ 
tiff’s  said  attorney,  Stephen  E.  Chaffee,  and  the  said  other 
representatives  of  the  plaintiff  for  the  purpose  of  making 
up  one  of  the  three  test  cases  provided  for  in  that  certain 
stipulation  between  the  said  Stephen  E.  Chaffee  and  the 
attorneys  for  the  Government,  copy  of  which  is  hereto  at¬ 
tached  marked  “Exhibit  A”  and  made  a  part  hereof,  and 
that  certain  letter  of  instructions  copy  of  which  is  hereto 
attached  marked  “Exhibit  B”  and  made  a  part  hereof,  as 
hereinafter  more  fully  set  out.  Defendant  alleges  that  the 
plaintiff  either  authorized  in  advance  or  thereafter  rati¬ 
fied  the  said  acts  of  his  said  attorney  and  other  representa¬ 
tives  in  arranging  for  and  bringing  about  the  acts  com¬ 
plained  of  in  this  action  in  so  far  as  the  same  relate  to  the 
plaintiff’s  land. 

Defendant  admits  that  the  notices  and  orders  attached  to 
the  amended  bill  of  complaint  as  Exhibits  F  and  G  were 
duly  issued  by  the  Acting  Secretary’  of  the  Interior  but  de¬ 
nies  that  the  said  Mead,  Stoutemyer  and  Wilbur  caused  the 
said  Acting  Secretary  of  the  Interior  to  issue  the  same  and 
denies  that  the  same  were  issued  for  any  purpose  other  than 
that  herein  set  out,  namely,  to  give  to  those  water  users  of 
the  Sunny  side  Valley  Irrigation  District  who  might  desire 
to  do  so  an  opportunity  to  rent  additional  water  in 
167  excess  of  their  contract  amounts  if  they  should  so 
desire  at  such  times  as  there  may  be  surplus  water 
available  for  such  purpose  over  the  requirements  of  other 
contract  holders,  pending  the  time  that  the  other  water 
users  who  have  the  permanent  rights  to  such  water  are 
ready  to  use  the  same. 

XV. 

Replying  to  paragraph  XV  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  in  pursuance  of  the  said  public 
notices  or  orders,  or  in  any  way  or  at  all,  the  said  Mead, 
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Stoutemyer  and  Wilbur  notified  the  plaintiff  as  set  out  in 
paragraph  XV  or  at  all,  and  denies  that  in  the  event  that 
said  public  notices  and  orders  are  enforced  plaintiff  would 
be  deprived  of  40  percent  of  the  water  title  to  which  is 
vested  in  him,  or  any  water  at  all  title  to  which  is  vested 
in  him.  Further  answering,  defendant  denies  that  plaintiff 
has  title  to  any  water  sought  by  him  to  be  delivered  by  the 
defendant.  Defendant  admits  that  a  form  of  water  right 
application  in  the  form  quoted  in  paragraph  XV  was  issued 
and  alleges  that  the  purpose  of  the  same  was  to  furnish  to 
those  water  users  who  might  desire  to  take  advantage  of 
such  opportunity  an  opportunity  to  rent  additional  water  if 
they  so  desired  at  such  times  as  surplus  water  might  be 
available,  pending  the  time  that  the  parties  having  the  per¬ 
manent  rights  thereto  are  ready  to  use  the  full  amounts  to 
which  thev  are  entitled  under  their  several  contracts. 

XVI. 

Replying  to  paragraph  XVI,  the  defendant  denies  that 
Stoutemyer,  Mead  and  Wilbur,  or  any  or  either  of  them, 
agreed  with  the  representatives  of  other  divisions  of  the 
Yakima  project  which  were  under  construction  or  to  be  con¬ 
structed  that  the  said  parties  or  either  of  them  would  at¬ 
tempt  by  means  of  said  water  rental  application,  or  by  any 
other  means,  to  force  or  coerce  the  w^ater  right  applicants, 
and  users,  including  the  plaintiff,  to  authorize  the  officers 
of  the  Sunnyside  Valley  Irrigation  District  to  execute  a 
contract  as  alleged  in  the  said  paragraph  XVI,  or  at  all. 
Defendant  denies  the  remaining  allegations  of  paragraph 
XVI. 

XVII. 

Replying  to  paragraph  XVII  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  3  acre-feet  of  water  per 
acre  is  not  now  or  never  has  been  and  denies  that  the  same 
will  not  in  the  future  be  sufficient  to  beneficially  irrigate  the 
land  belonging  to  the  plaintiff  herein.  Denies  that  a  maxi¬ 
mum  of  3  acre-feet  of  water  per  acre  furnished  to  the  land 
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of  the  plaintiff  would  enable  him  to  beneficially  irrigate  only 
about  one  half  of  said  land,  leaving  the  other  half  thereof 
barren  and  unproductive  and  thereby  forcing  one  half  of  the 
land  belonging  to  the  plaintiff  to  bear  construction  and 
maintenance  charges,  tax  and  assessments  on  the  whole 
tract  of  land.  Defendant  denies  that  if  plaintiff  attempted 
to  spread  a  maximum  of  3  acre-feet  per  acre  over  the  whole 
tract  of  land  belonging  to  him  that  he  would  not  have  suffi¬ 
cient  water  to  grow  any  profitable  crop;  denies  that  his 
land  would  be  destroyed  for  farming  purposes,  causing  him 
to  suffer  irreparable  loss  and  damages;  denies  that  plaintiff 
would  suffer  any  damage  which  could  not  be  compensated 
for  in  an  action  at  law;  denies  that  the  plaintiff  has 
16S  no  adequate  or  complete  remedy  at  law;  and  denies 
that  effective  relief  can  only  be  administered  in  a 
court  of  equity. 

XVIII. 

Replying  to  paragraph  XVIII  of  the  amended  bill  of 
complaint,  the  defendant  denies  that  at  all  times,  or  at  any 
times,  on  all  other  Federal  reclamation  projects  or  on  the 
Sunnyside  unit  of  the  Yakima  project  prior  to  October  17, 
1930,  the  successive  Secretaries  of  the  Interior  their  sub¬ 
ordinates  and  their  representatives  charged  with  the  ad¬ 
ministration  of  said  project,  or  any  of  them,  have  consis¬ 
tently  or  uniformly  or  at  all  construed  the  Reclamation  Act 
and  contracts  similar  to  Exhibit  A  and  water-right  applica¬ 
tions  similar  to  Exhibit  B  to  mean  that  the  water  right  ap¬ 
plicant  and  water  used  had  a  vested  interest  prior  to  full 
payment,  or  was  the  owner  of  the  absolute  title  or  any  title 
in  fee  simple  or  at  all  after  full  payment  of  the  purchase 
price  for  a  water  right  to  a  sufficient  amount  to  beneficially 
and  successfully  irrigate  said  tract  of  land  in  said  project 
or  in  any  other  amount  than  the  amount  not  exceeding  3 
acre-feet  specified  in  the  said  contract  (Exhibit  C)  attached 
to  the  amended  bill.  Denies  that  the  determination  as  to 
the  amount  required  to  beneficially  and  successfully  irri¬ 
gate  each  tract  was  to  be  made  by  the  representatives  and 
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subordinates  of  the  successive  Secretaries  of  the  Interior 
who  were  charged  with  the  distribution  of  water.  Alleges 
that  the  said  determination  of  the  duty  of  water  for  the 
said  Sunnyside  division  of  3  acre-feet  per  acre  was  made  by 
the  Secretary  of  the  Interior  himself  each  year  continuously 
by  each  succeeding  Secretary  of  the  Interior  in  his  official 
reports  to  Congress  as  hereinbefore  more  fully  set  out. 

Defendant  denies  that  in  the  administration  of  the  Recla¬ 
mation  Act  the  Secretary  of  the  Interior  has  arbitrarily 
fixed  the  amount  of  water;  but  alleges  that  the  action  of  each 
successive  Secretary  of  the  Interior  hereinabove  set  out  defi¬ 
nitely,  finally,  conclusively  established  the  said  limit  of  3 
acre-feet  of  water  per  acre  per  annum  as  the  maximum 
amount  to  be  furnished  for  the  said  agreed  price  of  $52  per 
acre  and  that  such  action  was  not  arbitrary  but  a  necessary 
and  proper  provision  for  carrying  out  the  requirements  of 
the  said  act  and  complying  with  the  purpose  thereof  as  con-  I 
strued  by  the  Supreme  Court  as  hereinabove  more  fully 
set  out. 

Defendant  further  alleges  that  the  said  orders  and  regu¬ 
lations  of  the  Secretary  of  the  Interior  permitting  the  ren¬ 
tal  of  extra  water  at  a  reasonable  price  by  parties  desiring 
to  rent  amounts  in  addition  to  their  existing  contract  rights, 
and  the  requirement  of  payment  of  a  reasonable  charge  for 
water  furnished  in  excess  of  the  said  existing  contract 
amount  of  3  acre-feet  per  acre,  are  the  only  feasible  means 
under  which  such  additional  water  can  be  furnished  with¬ 
out  wrongfully  and  unjustly  taking  the  same  away  from  the 
other  water  users,  districts  and  divisions  of  the  project 
which  have  contracted  therefor,  are  paying  for  the  same 
and  entitled  to  the  use  thereof,  and  that  only  by  charging 
for  such  extra  water  and  using  the  funds  thus  provided  for 
the  purpose  of  enlarging  existing  reservoirs  or  constructing 
additional  reservoirs  is  it  possible  to  furnish  additional 
water  without  violating  the  requirements  of  the  said  Recla¬ 
mation  Act  and  depleting  the  said  Reclamation  Trust  Fund 
or  wrongfully  taking  the  said  water  from  the  other  parties 
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who  have  contracted  therefor,  are  paying  their  agreed  con¬ 
tract  price  therefor  and  entitled  to  the  use  of  the  same. 
169  The  defendant  denies  the  other  allegations  of  said 
paragraph  XVIII. 

XIX. 

Replying  to  paragraph  XIX  of  the  amended  bill  of  com¬ 
plaint,  the  defendant  denies  that  since  the  promulgation  of 
the  said  order  and  notice  of  October  17, 1930,  and  the  public 
notice  or  order  of  February  19, 1932,  or  at  any  time  or  at  all 
it  has  been  definitely  ascertained  by  the  defendant  that  the 
Cle  Elum  Reservoir  actually  cost  $1,003,000  less  than  the 
estimated  cost,  and  further  answering,  defendant  alleges 
the  fact  to  be  that  the  said  Cle  Elum  Reservoir  has  not  yet 
been  completed  to  the  full  capacity  thereof  and  that  the 
final  cost  of  the  same  has  not  yet  been  determined  and  can¬ 
not  be  finaly  or  definitely  determined  until  the  completion 
thereof. 

Defendant  denies  that  the  Kittitas  Reclamation  District 
has  entered  into  contract  to  purchase  from  the  United 
States  additional  water  at  a  contract  price  of  $2,418,000  but 
alleges  the  fact  to  be  that  over  two  thirds  of  the  said  amount 
was  provided  for  under  the  original  contract  of  the  said 
Kittitas  Reclamation  District,  which  contract  was  made 
under  date  of  February  16,  1921. 

Defendant  admits  that  the  Yakima-Benton  Irrigation 
District,  Roza  unit,  has  authorized  a  contract  for  an  addi¬ 
tional  amount  of  water  at  an  additional  cost  to  the  said 
district  but  alleges  that  the  said  increased  water  supply 
authorized  for  the  said  Yakima-Benton  Irrigation  District, 
Roza  unit,  does  not  increase  the  total  contract  obligations 
upon  the  United  States  and  the  reservoirs  thereof  but  that 
under  date  of  July  8, 1921,  the  Roza  division  of  the  Yakima 
project  represented  by  the  Yakima-Benton  Irrigation  Dis¬ 
trict,  and  under  date  of  October  3, 1921,  the  Moxee  division 
represented  by  the  Yakima  Irrigation  District,  had  entered 
into  water  supply  contracts  with  the  United  States  to  be 
furnished  out  of  the  reservoir  system  to  be  constructed 
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by  the  United  States  for  the  said  Yakima  project;  that 
thereafter  on  account  of  some  change  of  plan  provision  was 
made  for  excluding  part  of  the  lands  originally  included  in 
the  said  Yakima  district  from  the  said  district  and  bringing 
the  same  into  the  Yakima-Benton  Irrigation  District  (Roza 
division)  to  be  irrigated  by  pumping  from  the  canal  now 
under  construction  for  the  said  Roza  Division  and  that  the 
said  increased  acreage  to  be  irrigated  from  the  said  canal 
of  the  Roza  division  required  a  corresponding  increase  in 
the  amount  of  Tvater  to  be  furnished  therefor  but  did  not 
increase  the  total  obligations  as  to  the  amount  of  water  to 
be  furnished  from  the  Government  reservoirs  or  the  total 
to  be  collected  therefrom. 

Defendant  denies  that  there  is  no  necessity  for  enforcing 
the  said  orders  and  denies  that  in  the  event  the  same  are 
enforced  the  Sunnyside  Valley  Irrigation  District  or  the 
plaintiff  or  the  water  users  therein  will  pay  the  sum  of 
$1,000,000  or  any  other  sum  in  excess  of  the  cost  of  the 
water  supply  and  irrigation  works  to  be  furnished  to  the 
said  division  and  denies  that  the  United  States  will  actually 
receive  more  than  $1,000,000  over  the  entire  cost  of  the 
construction  of  the  said  reservoir,  and  the  defendant  alleges 
that  the  United  States  will  not  receive  from  any  of  the  said 
divisions  any  payment  at  all  especially  applicable  to  the 
Cle  Elum  reservoir  as  distinguished  from  the  other  res¬ 
ervoirs  and  irrigation  works  of  the  said  Yakima  project. 
Defendant  further  alleges  that  all  payments  for  water 
on  the  said  project  apply  on  water  to  be  furnished 
170  from  the  proposed  reservoir  system  of  said  proj¬ 
ect  as  a  whole,  including  all  of  the  said  reservoirs, 
and  must  be  considered  on  the  basis  of  the  average  cost 
of  water  from  all  of  said  reservoirs;  and  further  alleges 
that  the  United  States  will  not  receive  $1,000,000  or  any 
other  amount  in  excess  of  the  actual  cost  of  the  said  Yakima 
project. 
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XX. 

Replying  to  Paragraph  XX  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  the  public  notices,  copies  of 
which  are  attached  to  the  amended  bill,  issued  by  the  said 
Ray  Lyman  Wilbur  as  Secretary  of  the  Interior  were  not 
made  and  issued  in  good  faith  and  denies  that  the  same 
were  not  made  and  issued  by  the  exercise  of  an  honest  judg¬ 
ment  and  alleges  that  the  same  were  issued  in  good  faith 
in  the  exercise  of  an  honest  judgment  and  a  sound  discre¬ 
tion  and  were  required  to  further  the  intent  and  purpose 
of  the  said  Federal  Reclamation  Act  as  applied  and  con¬ 
strued  by  the  Supreme  Court  of  the  United  States.  De¬ 
fendant  further  denies  that  the  said  orders  and  notices, 
or  any  of  them,  were  arbitrarily  or  capriciously  made  and 
denies  that  the  defendant  is  arbitrarily  and  capriciously  en¬ 
forcing  the  same  for  the  purpose  of  coercing  or  forcing 
the  said  plaintiff  or  other  water  users  to  enter  into  a  con¬ 
tract  with  the  United  States  for  $1,000,000  or  any  other 
amount  and  alleges  the  facts  to  be  that  so  far  as  plaintiff’s 
lands  are  concerned  it  is  the  plaintiff’s  said  attorney 
Stephen  E.  Chaffee  who  has  ordered,  requested,  insisted 
upon  and  brought  about  the  acts  complained  of  in  the  said 
amended  bill  of  complaint  for  the  purposes  of  the  said  test 
case  as  hereinafter  more  fully  set  out  and  as  provided  for 
in  the  said  Exhibits  A  and  B  attached  hereto. 

Further  answering  said  paragraph  XX  the  defendant  de¬ 
nies  the  remaining  allegations  of  paragraph  XX. 

XXI. 

Replying  to  paragraph  XXI  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  for  the  reasons  alleged  in  the 
said  amended  bill,  or  for  any  reason  or  at  all,  said  public 
notice  and  order  of  October  17,  1930,  or  the  said  public  no¬ 
tice  and  order  of  February  19,  1932,  copies  of  which  are 
attached  to  the  amended  bill  as  Exhibits  F  and  G,  or  any 
other  orders  or  notices  referred  to  in  the  said  amended  bill 
of  complaint,  are  null  or  void  or  of  no  effect  or  in  excess 
of  the  power  and  authority  vested  in  the  Secretary  of  the 
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Interior,  and  denies  that  the  enforcement  of  said  public 
notices  and  orders  is  in  excess  of  the  authority  vested  in 
the  defendant,  and  denies  that  if  defendant  enforces  said 
public  notices  and  orders  plaintiff  will  be  deprived  of  the 
use  of  about  40  percent  of  the  water  right  or  any  part  or 
percent  of  any  water  right  title  to  which  is  vested  in  the 
plaintiff  and  denies  that  the  enforcement  of  said  public 
notices  and  orders  is  in  violation  of  the  Constitution  and 
laws  of  the  United  States  or  in  violation  of  the  statutes 
and  constitution  of  the  State  of  Washington;  and  defendant 
alleges  that  to  the  contrary  it  would  be  in  violation  of  the 
law'  applicable  to  the  said  Yakima  Project  should  the  United 
States  or  the  defendant  be  required  to  furnish  the  plaintiff 
the  said  5.56  acre-feet  of  water  per  acre  per  annum  in  lieu 
of  the  3  acre-feet  agreed  upon  and  contracted  by  the  par¬ 
ties  as  the  amount  to  be  furnished  for  said  agreed  charge 
of  $52  an  acre. 

171  XXII. 

Replying  to  paragraph  XXII  of  the  amended  bill  of  com¬ 
plaint,  defendant  denies  that  he  started  the  enforcement  of 
said  public  notice  and  order  of  October  17,  1930,  and  Feb¬ 
ruary  19,  1932,  and  the  orders  requiring  a  water  rental 
application  to  be  signed  as  a  condition  precedent  to  the  use 
and  enjoyment  by  the  plaintiff  in  excess  of  three  acre-feet 
during  the  irrigation  season  of  1934,  and  alleges  that  so 
far  as  plaintiff’s  lands  are  concerned  it  was  the  plaintiff’s 
attorney,  the  said  Stephen  E.  Chaffee,  and  the  other  agents 
and  representatives  of  the  plaintiff  who  began,  arranged 
for,  requested  and  brought  about  the  enforcement  of  the 
said  orders  and  notices  during  the  irrigation  season  of  1934 
and  that  the  same  w*as  requested,  arranged  for  and  brought 
about  by  the  plaintiff  acting  through  his  said  attorney, 
agents  and  representatives  aforesaid  for  the  purpose  of 
arranging  and  submitting  one  of  the  three  proposed  test 
cases  provided  for  in  the  stipulation  and  letter  of  instruc¬ 
tions  hereto  attached  as  Exhibits  A  and  B,  as  hereinafter 
more  particularly  set  out.  That  the  alleged  wrongful  acts 


256 


complained  of  in  the  amended  bill  of  complaint  herein  and 
charged  herein  as  the  ground  for  injunctive  relief  and  also 
in  plaintiff’s  affidavits  in  support  of  the  application  for 
temporary  injunction,  to  wit,  the  alleged  partial  closing 
of  certain  headgates  on  the  17th  day  of  August,  1934,  on 
the  laterals  supplying  water  to  the  lands  of  the  plaintiffs 
so  that  the  water  flowing  through  the  said  gates  to  the  said 
plaintiff’s  lands  would  be  reduced  to  a  rate  equivalent  to  3 
acre-feet  per  acre  per  year,  were  not  done  or  performed  in 
any  of  the  said  cases  by  the  defendant  Harold  L.  Ickes  but 
that  the  said  acts  of  partially  closing  the  said  headgates 
were  in  each  case  done  and  performed  by  the  local  employ¬ 
ees  of  the  Reclamation  Bureau  in  compliance  with  the  ur¬ 
gent  and  repeated  suggestions  and  requests  of  the  attorney 
and  other  representatives  of  the  plaintiff  herein,  pursuant 
to  and  for  the  purpose  of  the  provisions  of  that  certain  stip¬ 
ulation  hereto  attached  as  Exhibit  A;  that  the  said  act  in 
partially  closing  the  said  headgates  was  taken  at  the  sug¬ 
gestion  of  the  said  attorney  for  the  plaintiff  and  at  the 
request  of  the  said  attorney  and  other  representatives  of 
the  plaintiff  pursuant  to  the  said  stipulation  for  the  purpose 
of  presenting  test  cases  in  order  to  secure  a  judicial  inter¬ 
pretation  or  construction  of  the  several  contracts  referred 
to  in  the  bill  of  complaint  herein ;  that  pursuant  to  the  pro¬ 
visions  of  said  stipulation  and  prior  to  the  date  of  the  clos¬ 
ing  of  said  headgates  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict,  acting  through  and  under  the  advice  of  the  said 
Stephen  E.  Chaffee,  deposited  in  escrow  in  the  Federal 
Reserve  Land  Bank  in  Spokane,  Washington,  the  sum  of 
$30,000  to  await  the  decision  in  said  test  cases  and  to  be  paid 
over  to  the  United  States  in  compensation  for  the  extra 
water  delivered  by  the  United  States  during  the  irrigation 
season  of  1934  in  the  event  that  the  decision  of  the  court 
sustains  the  right  of  the  United  States  to  collect  for  such 
extra  water  delivered  in  excess  of  contract  amounts. 

Defendant  alleges  that  by  employing  and  still  retaining 
the  said  Stephen  E.  Chaffee  as  his  attorney  in  the  above 
entitled  case  the  plaintiff  herein  ratified  the  action  of  the 
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said  Stephen  E.  Chaffee  and  his  agents  and  associates  in 
selecting  the  lands  of  the  plaintiff  for  the  purpose  of  such 
test  case  and  arranging  to  have  the  excess  water  shut  off 
from  such  lands  for  the  purpose  of  such  test  cases.  That 
on  account  of  the  fact  that  the  lands  of  the  plaintiff  herein 
and  also  the  lands  of  the  plaintiffs  in  the  cases  of  Fox  v. 
Ickes  and  Parks  v.  Ickes,  being  Equity  No.  57738  and  Equity 
No.  57739,  respectively,  in  this  Court,  do  not  receive  their 
water  supply  directly  from  Government  canals  and 
172  laterals  and  the  fact  that  in  each  of  said  cases  the 
water  is  delivered  by  the  Government  employees  into 
a  lateral  which  is  used  in  common  by  a  number  of  water 
users  and  on  account  of  the  difficulty  in  reducing  w^ater  de¬ 
liveries  to  the  plaintiff  without  also  reducing  the  water 
supply  for  other  users  who  are  not  intended  to  be  affected 
by  such  action,  the  local  officers  and  employees  of  the 
Reclamation  Bureau  on  the  said  Yakima  project  were  very 
reluctant  to  proceed  with  the  said  program  provided  for 
in  the  said  stipulation  and  delayed  for  several  months  in 
shutting  down  the  headgates  and  in  doing  and  carrying  out 
those  said  acts  complained  of  in  the  complaint  herein  as 
the  wrongful  acts  of  the  defendant  and  that  during  the 
period  of  such  delay  the  plaintiff,  acting  through  his  said 
attorney  Stephen  E.  Chaffee  and  other  representatives  of 
the  said  plaintiff,  including  the  officers  and  directors  of 
the  Sunnyside  Valley  Irrigation  District,  complained  and 
protested  orally  and  by  letter  on  account  of  the  delay  on 
the  part  of  the  said  local  officers  of  the  Government  in  car¬ 
rying  out  the  said  acts  which  the  plaintiff  now  complains 
of  in  the  amended  bill  of  complaint  as  the  wrongful  acts 
of  the  defendant  herein,  and  urging  the  said  local  officers 
of  the  Government  to  act  more  promptly  in  shutting  down 
the  said  headgates  to  limit  the  water  deliveries  for  the 
plaintiff  to  the  basis  of  the  said  3  acre-feet  per  acre  per 
annum,  and  that  the  local  officers  and  employees  of  the 
Government  did  not  in  fact  close  down  the  said  headgates 
during  the  said  irrigation  season  as  above  set  out  until  they 
had  been  repeatedly  urged  and  requested  by  the  said  at- 
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torney  and  other  representatives  of  the  plaintiff  herein  so 
to  do  and  that  among  other  things  the  said  plaintiff,  acting 
through  his  said  attorney  said  Stephen  E.  Chaffee,  wrote 
to  the  attorney  for  the  Government  as  set  out  in  letter  under 
date  of  August  14,  1934,  copy  of  which  is  hereto  attached, 
marked  Exhibit  C  and  made  a  part  hereof,  and  that  the  said 
attorney  for  the  Government  replied  as  set  out  in  copy  of 
letter  under  date  of  August  16, 1934,  marked  Exhibit  D  and 
made  a  part  hereof,  and  that  the  plaintiff  herein,  acting 
through  his  said  attorney  Stephen  E.  Chaffee,  then  further 
replied  as  set  out  in  that  certain,  letter  under  date  of  Au¬ 
gust  18,  1934,  copy  of  which  is  hereto  attached,  marked 
Exhibit  E  and  made  a  part  hereof ;  that  all  of  the  said  let¬ 
ters  refer  to  and  relate  to  the  said  stipulation  theretofore 
made  for  the  purpose  of  securing  and  bringing  about  the 
performance  of  those  certain  acts  herein  set  out  which  are 
now  complained  of  by  the  said  attorney  for  the  plaintiff 
as  the  wrongful  acts  of  the  defendant  herein  but  which 
were  in  fact  brought  about  by  the  said  attorney  for  the 
plaintiff  for  the  purpose  of  said  proposed  test  cases  as 
aforesaid. 

The  defendant  denies  the  remaining  allegations  of  para¬ 
graph  XXII. 

Further  answering  the  amended  bill  of  complaint  as  a 
whole,  defendant  states : 

1.  That  economy  of  construction  and  development  re¬ 
quired  the  construction  of  storage  capacity  in  advance  of 
settlement  and  use  of  water,  so  that  in  the  early  history 
of  the  Sunnyside  Division  of  the  project  for  a  number  of 
years  there  was  an  abundance  of  water  stored  in  the  several 
reservoirs  of  the  project  which  was  more  than  was  actually 

required  to  irrigate  the  divisions  of  the  project  then 
173  completed,  so  that  water  in  excess  of  contract  re¬ 
quirements  was  at  all  times  available. 

2.  That  the  new  lands  of  the  said  Yakima  project  in  com¬ 
mon  with  most  of  the  lands  of  the  arid  region  were  in  their 
natural  condition,  deficient  in  humus  and  until  humus  was 
added  to  the  soil  by  cropping  in  alfalfa  or  clover  and  turn- 
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ing  under  the  alfalfa  or  clover  sod  or  other  humus  produc¬ 
ing  material,  such  lands  were  not  retentive  of  moisture  and 
required  for  the  successful  irrigation  thereof  much  larger 
amounts  of  water  than  are  required  after  such  lands  have 
been  in  cultivation  for  a  number  of  years  and  are  more 
abundantly  supplied  with  humus.  That  also  during  the  early 
years  of  the  project  most  of  the  new  land  had  not  been 
properly  leveled  and  prepared  for  irrigation  and  on  account 
of  the  hummocky  and  irregular  condition  of  the  land,  more 
water  was  applied  in  the  attempt  to  force  a  head  of  water 
over  such  irregular  surface  than  was  required  in  later  years 
when  the  lands  were  more  nearly  in  a  proper  condition  for 
irrigation.  That  the  time  when  such  extra  water  was  needed 
on  the  new  lands  of  the  Sunnvside  Division  coincide  with  the 
time  when  surplus  water  was  available  on  account  of  the 
advance  construction  of  reservoirs,  and  the  fact  that  the 
canals  for  other  divisions  of  the  Yakima  project,  which 
had  permanent  rights  to  a  large  share  of  such  reservoir 
water  were  not  yet  completed  and  the  fact  that  large  areas 
of  irrigable  land  undei  completed  canals  were  not  yet  fully 
cultivated  or  ready  to  use  in  full  their  proportionate  share 
of  the  water  supply  to  which  they  are  entitled. 

That  during  such  years  of  temporary  need  of  extra  water 
on  the  Sunnvside  division  lands  on  account  of  the  newness 
thereof  and  the  conditions  above  set  out  local  Government 
employees  at  times  of  temporary  surplus  allowed  extra 
water  for  use  on  Sunnvside  Division  lands  out  of  the  supply 
which  is  being  paid  for  by  other  divisions  of  the  project  and 
to  which  such  other  divisions  have  the  permanent  right. 

3.  That  the  need  for  extra  water  on  the  Sunnvside  Divi¬ 
sion  on  account  of  the  extra  requirements  of  new  lands  no 
longer  exists  and  on  account  of  the  completion  of  the  canal 
system  for  the  Kittitas  Division  of  the  project  and  the 
rapid  progress  in  the  reclamation  of  the  lands  thereof,  the 
approaching  completion  of  the  canal  system  for  the  Roza 
Division  and  the  more  complete  irrigation*  and  reclamation 
of  large  areas  of  previously  undeveloped  lands  scattered 
throughout  the  Yakima  Valley  and  the  legal  and  equitable 
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rights  which  other  divisions  of  the  Yakima  project  have 
to  their  pro  rata  share  of  available  water  supply  for  which 
they  are  paying  and  to  which  they  are  entitled  under  their 
contracts  with  the  United  States,  extra  water  cannot  be 
supplied  to  Sunnyside  division  water  users  in  future  years, 
in  excess  of  their  contract  rights,  out  of  or  in  derogation 
of  the  rights  belonging  to  other  divisions  of  the  project. 
That  during  all  of  such  times  such  excess  water  has  been  de¬ 
livered,  the  same  was  in  excess  of  the  lawful  requirements 
as  provided  by  the  terms  of  the  said  contracts  and  applica¬ 
tions,  and  that  such  deliveries  were  temporary  and  subject 
to  discontinuance  at  any  time  by  the  United  States,  and 
particularly  at  such  times  as  the  requirements  of  the  then 
uncompleted  divisions  of  the  project  and  the  irriga- 
174  tion  of  the  then  unirrigated  lands  of  the  old  divisions 
should  absorb  the  intermittent  over-abundance  of 
water  supply  so  available  as  “excess  water.”  That  the 
lands  of  the  plaintiff  herein,  and  all  other  lands  of  the 
project,  with  the  exception  of  the  old  supplemental  lands 
(so-called),  were  required  to  pay  an  additional  operation 
and  maintenance  charge  for  the  delivery  of  such  excess 
water  and  any  classification  made  of  any  of  such  lands  as 
to  water  requirements  was  made  by  the  officers  of  the  Sun¬ 
nyside  Valley  Irrigation  District  as  a  basis  of  charge  and 
collection  of  such  operation  and  maintenance  costs  only. 

4.  That  the  Kittitas  Division  of  the  project,  now  practi¬ 
cally  completed,  was  sufficiently  advanced  in  construction  in 
the  fall  of  1929  to  require  the  delivery  of  47,484  acre-feet  of 
water  provided  from  the  irrigation  works  constructed  by 
the  United  States,  mainly  storage  waters  from  the  said 
reservoirs  near  the  head  waters  of  the  said  stream  and  its 
tributaries,  during  the  irrigation  season  of  1930  for  the  irri¬ 
gation  of  lands  therein  which  the  United  States  was  by  con¬ 
tract  under  the  provisions  of  said  Warren  Act  required  to 
furnish  and  deliver.  That  a  supply  of  93,637  acre-feet  was 
required  for  said  Kittitas  division  in  1931, 128,524  acre-feet 
in  1932,  132,473  acre-feet  in  1933,  and  212,057  acre-feet  in 
1934,  and  that  an  increasing  amount  will  be  required  each 
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year  until  the  said  Kittitas  division  is  completely  developed 
and  the  water  supply  contracted  by  the  said  Kittitas  Recla¬ 
mation  District  is  completely  in  use. 

5.  That  the  flow  of  the  Yakima  River  during  the  flood- 
water  season  in  the  spring  and  early  summer  is  many  times 
greater  than  during  the  low  water  season  in  August  and 
September.  That  the  project  reservoirs  are  located  near  the 
head  waters  of  the  Yakima  River  and  its  tributaries.  That  in 
low  water  years  the  storable  inflow  into  the  principal  proj-  j 
ect  reservoirs  is  insufficient  to  fill  such  reservoirs  to  more 
than  about  one-half  of  the  capacity  thereof.  That  in  low- 
water  years  it  is  necessary  to  begin  drawing  stored  water 
out  of  the  reservoirs  in  May,  but  in  high-water  years  the  nat¬ 
ural  flow  of  the  stream  is  sufficient  to  supply  the  project 
needs  until  about  the  first  of  July,  so  that  the  need  for  stored 
water  is  greatest  in  years  when  the  inflow  into  the  reservoirs 

is  smallest.  That  the  run-off  into  the  Yakima  River  and  its 
tributaries  is  highly  variable  in  quantity  from  year  to  year 
and  as  water  for  irrigation  is  valuable  in  inverse  ratio  to 
the  quantity  available,  it  is  necessary  to  store  in  the  project 
reservoirs  water  out  of  the  excess  runoff  of  high-water 
years  and  carry  the  same  over  to  the  succeeding  year  in 
order  to  provide  sufficient  water  in  the  low- water  years  when 
water  is  most  needed. 

6.  That  large  sections  of  the  Sunnvside  Valley  Irrigation 
District  have  been  damaged  by  seepage  and  accumulation  of 
alkali  resulting  in  part  from  excess  application  of  water 
and  that  other  sections  of  the  district  are  threatened  by  a 
rising  ground-water  table.  That  even  on  land  where  the 
natural  underground  drainage  is  sufficient  to  carry  off  the 
surplus  water  applied  on  the  surface,  the  running  of  large 
quantities  of  water  through  the  soil  has  a  tendency  to  leach 
out  the  fertility  of  the  land.  That  3  acre-feet  of  irrigation 
water  per  acre  per  annum,  measured  at  the  land,  is  con¬ 
sidered  the  best  and  standard  amount  to  be  allowed  on  most 
projects  in  the  section  in  which  the  Yakima  project  is  lo¬ 
cated  and  that  water  deliveries  in  excess  of  such  amount  of 
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3  acre-feet  per  acre  usually  do  more  harm  than  good  on  ac¬ 
count  of  the  leaching  of  the  soil  and  the  seeping  and 
175  alkalizing  of  the  lands.  That  one  of  the  best  ways 
to  encourage  an  economical  application  of  water  and 
to  minimize  the  danger  of  seepage  and  the  danger  inciden¬ 
tal  to  any  unnecessary  drawing  out  of  the  stored  water  sup¬ 
ply  is  by  means  of  making  a  charge  for  extra  water  in  pro¬ 
portion  to  the  amount  of  extra  water  used. 

7.  That  the  cost  of  the  canal  system  constructed  by  the 
United  States  for  the  said  Sunnyside  division  comes  within 
about  $500,000  of  the  total  aggregate  amounts  of  all  the 
repayment  contracts  in  connection  with  the  said  Sunnyside 
division  and  thus  leaves  a  margin  of  only  about  $500,000  to 
apply  on  the  cost  of  the  storage  water  to  be  provided  for  use 
on  the  said  Sunnyside  division.  That  on  the  basis  of  the 
present  use  of  water  on  the  said  Sunnyside  division,  the 
cost  of  providing  the  amount  of  stored  water  used  thereon 
in  low  water  years  is  in  excess  of  $1,500,000.  That  if  the 
United  States  is  compelled  by  mandatory  injunction  against 
the  Secretary  of  the  Interior,  or  by  any  other  means,  to 
furnish  extra  w’ater  for  the  said  Sunnyside  division  in  ex¬ 
cess  of  the  agreed  contract  amounts  and  on  the  basis  of  the 
present  use  thereon,  or  maximum  past  applications,  with¬ 
out  any  charge  for  the  extra  water  thus  supplied  in  excess 
of  the  agreed  contract  amounts,  such  requirement  would  re¬ 
sult  in  a  loss  of  over  $1,000,000  to  the  Reclamation  Fund, 
unless  such  loss  should  be  absorbed  on  other  divisions  of 
the  Yakima  project  by  compelling  such  other  divisions  to 
pay  $1,000,000  more  than  their  fair  pro  rata  share  of  the 
cost  of  the  said  reservoir  system. 

8.  That  the  contract  of  February  16,  1921,  between  the 
United  States  and  the  Kittitas  Reclamation  District  (which 
includes  the  lands  of  the  Kittitas  division  of  the  Yakima 
project)  contains  the  following  provision  as  to  the  amount 
required  to  be  paid  by  that  district  to  apply  on  the  reser¬ 
voir  cost  of  the  Yakima  project : 
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“The  District  shall  pay  to  the  United  States,  for  the 
supply  of  water  herein  specified,  such  proportionate  part 
of  the  total  cost  of  all  the  works  constructed  to  store  such 
waters  as  the  number  of  acre-feet  delivered  by  the  United 
States  hereunder  shall  bear  to  the  total  diversion  rights  in 
acre-feet  of  all  users  of  storage  water  benefiting  by  such 
storage  works,  saving  and  excepting  from  both  such  total 
cost  and  total  diversion  rights  the  repayment  charges  that 
have  been  determined  upon  and  the  diversion  rights  that 
have  been  set  aside  for  the  use  and  benefit  of  the  Sunnyside 
and  Tieton  Units  of  the  Yakima  Project  of  the  United  States 
Reclamation  Service,  for  the  Cascade  Canal  Company  and 
the  Union  Gap  Irrigation  District;  the  Secretary  of  the  In¬ 
terior  to  determine  such  proportionate  part  and  such  to¬ 
tal  cost,  which  determination  shall  be  accepted  as  conclu¬ 
sive.  ’  ’ 

9.  That  the  contracts  with  the  Yakima-Benton  district 
(Roza  division  of  the  Yakima  project)  and  the  Kennewick 
district  (Kennewick  division)  and  most  of  the  Warren  Act 
contracts,  including  those  with  the  West  Side  Irrigating 
Company,  the  Selah-Moxee  Irrigation  District,  the  Yakima 
Valley  Canal  Company,  the  Naches-Selah  Irrigation  Dis¬ 
trict,  and  the  Terrace  Heights  Irrigation  District,  contain 
similar  provisions.  That  the  effect  of  the  above-quoted  con¬ 
tract  provision  is  to  require  the  Kittitas  district  and  the 
other  divisions  of  the  Yakima  project  to  pay  that  part  of 
the  reservoir  costs  of  the  Yakima  project  which  are  not  paid 

by  the  Sunnyside  and  Tieton  divisions  and  the  Cas- 
176  cade  Canal  Company  and  Union  Gap  Irrigation  Dis¬ 
trict,  so  that  the  effect  of  generosity  in  furnishing 
$1,000,000  worth  of  extra  storage  water  free  of  charge  to 
the  Sunnyside  Valley  Irrigation  District  would  be  to  throw 
upon  other  divisions  of  the  Yakima  project  the  unjust  bur¬ 
den  of  paying  for  the  free  water  furnished  to  the  Sunnyside 
division  in  addition  to  their  own  equitable  pro  rata  share 
of  the  project  costs. 

10.  That  the  Secretary  of  the  Interior  has  never  required 
the  plaintiff  or  any  other  project  water  user  to  make  any 
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other  or  different  contracts  from  those  now  in  effect.  That 
at  the  time  of  the  orders  complained  of  by  the  plaintiff  and 
at  the  time  of  all  the  alleged  wrongful  acts  complained  of  in 
the  amended  bill  of  complaint,  the  Secretary  of  the  In¬ 
terior  and  his  subordinates  were  delivering  to  the  plaintiff 
at  all  times  the  full  amount  of  water  specified  and  agreed 
upon  in  the  contract  between  the  plaintiff  and  the  United 
States  and  the  effect  of  the  alleged  wrongful  order  was 
merely  to  offer  to  those  water  users  who  might  desire  to 
take  advantage  thereof  an  opportunity  to  purchase  or  con¬ 
tract  for  extra  water  over  and  above  their  present  contract 
amounts  if  they  so  desire.  That  only  by  means  of  a  reason¬ 
able  charge  for  extra  water  furnished  in  the  Sunnyside  dis¬ 
trict  can  such  extra  water  be  furnished  without  doing  a 
grave  injustice  to  other  divisions  of  the  project.  That  if 
the  United  States  is  compelled  by  permanent  injunction  to 
deliver  to  the  water  users  of  the  Sunnyside  division  free  of 
charge  the  water  supply  which  it  has  provided  for  and  con¬ 
tracted  to  furnish  to  the  Kittitas  and  Yakima-Benton  dis¬ 
tricts,  the  United  States  will  be  unable  to  meet  its  contract 
obligations  to  those  districts. 

11.  That  the  amount  of  water  demanded  by  the  plaintiff 
herein  is  also  in  excess  of  his  pro  rata  share  of  the  avail¬ 
able  canal  capacity  in  proportion  to  irrigable  acreage,  as 
well  as  in  excess  of  his  pro  rata  share  of  the  available  water 
supply  in  proportion  to  irrigable  acreage. 

12.  That  the  said  irrigation  system  of  the  Sunnyside 
division  of  the  Yakima  project,  which  is  owned,  operated, 
maintained  and  controlled  by  the  United  States  Govern¬ 
ment  as  aforesaid,  includes  a  total  of  over  500  miles  of 
canals  and  laterals,  all  of  which  must  be  cleaned,  operated 
and  maintained  at  great  expense  in  order  to  keep  them  in 
condition  to  deliver  water.  That  the  mandatory  injunction 
demanded  by  the  plaintiff  herein  could  not  be  carried  out 
without  such  labor  and  expenditure.  That  the  reservoirs 
used  in  furnishing  water  for  the  plaintiff’s  lands  and  the 
other  lands  of  the  said  Sunnyside  division  include  the 
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Keechelus  reservoir,  the  Kachess  reservoir,  the  Cle  Elum 
reservoir,  the  Tieton  reservoir,  the  Clear  Lake  reservoir, 
and  the  Bumping  Lake  reservoir.  That  in  order  to  be  ca¬ 
pable  of  furnishing  the  stored  water  demanded  by  plaintiff 
herein,  the  said  reservoirs,  all  of  which  are  the  property 
of  the  United  States,  have  to  be  operated,  maintained  and 
kept  in  repair  at  great  labor  and  expense.  That  the  neces¬ 
sary  operation  and  maintenance  of  the  irrigation  works  of 
the  said  Yakima  project  which  is  necessary  to  keep  the  same 
in  safe  condition  for  delivery  of  water  therefrom  to  the 
numerous  water  users  who  are  entitled  to  receive  water 
therefrom  requires  the  employment  of  over  100  men  in  op¬ 
erating,  cleaning,  repairing  and  maintaining  the  said  works 
and  large  numbers  of  teams  and  large  quantities  of  equip¬ 
ment  and  costs  over  $100,000  per  year.  That  the  relief  de¬ 
manded  by  the  plaintiff  herein  would  require  a  vast,  costly, 
complicated,  continuous  and  permanent  service  continuing 
for  many  years  and  requiring  the  services  of  large 
177  numbers  of  men  and  large  amounts  of  Government- 
owned  equipment  and  an  enormous  expenditure  of 
Government  money  out  of  the  Treasury  of  the  United 
States,  as  well  as  the  use  of  a  Government-owned  irrigation 
system  in  which  the  United  States  Government  has  invested 
over  twenty  million  dollars  of  its  Reclamation  Trust  Fund 
which  the  law  requires  should  be  preserved  and  returned 
as  a  revolving  fund  and  not  depleted  for  the  benefit  of  any 
one  project.  That  such  collections  of  operation  and  main¬ 
tenance  charges  as  are  made  from  time  to  time  in  connec¬ 
tion  with  the  said  reclamation  project  go  into  the  Treasury 
of  the  United  States.  That  no  funds  are  available  for  the 
operation  and  maintenance  of  the  said  irrigation  works  ex¬ 
cept  as  the  same  may  be  appropriated  by  Congress  from 
time  to  time  out  of  the  Treasury  of  the  United  States.  That 
the  relief  sought  by  plaintiff  herein  would  require  services 
far  beyond  the  physical  or  financial  ability  of  the  defen¬ 
dant  to  perform  and  could  be  performed  only  through  the 
intervention  of  Congress  in  appropriating  the  necessary 
funds  therefor. 
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Second  Defense 

As  a  second  and  further  defense  to  plaintiff’s  amended 
bill  of  complaint  herein,  the  defendant  reiterates  and  re¬ 
peats  as  a  part  of  his  second  defense  herein  the  allegations 
hereinabove  set  out  and  further  alleges: 

That  under  the  provisions  of  the  said  Federal  reclama¬ 
tion  laws  the  Secretary  of  the  Interior  is  not  under  any 
obligation  to  furnish  water  or  to  begin  the  delivery  of 
water  to  any  particular  tract  of  privately  owned  or  public 
lands,  and  that  under  the  provisions  of  the  said  Act  of  Con¬ 
gress  it  is  entirely  discretionary  with  the  Secretary  of  the 
Interior  in  administering  the  said  acts  and  the  works  con¬ 
structed  thereunder  to  determine  and  select  the  lands  which 
in  his  opinion  are  best  adapted  for  such  irrigation  from 
the  said  Government  works  and  that  it  is  the  duty  of  the 
Secretary  of  the  Interior  under  the  provisions  of  said  act 
to  refuse  to  begin  the  delivery  of  water  to  anv  such  lands 
until  suitable  contracts  have  been  made  which  will  assure 
the  carrying  out  of  the  intent  of  the  said  act  that  the  said 
Reclamation  Fund  should  not  be  depleted  but  should  be 
preserved  as  a  revolving  fund  for  the  construction  of  other 
irrigation  works  and  to  that  end  the  said  law  imposes  on 
the  Secretary  of  the  Interior  the  duty  to  require  contracts 
providing  for  sufficient  payments  for  any  water  agreed  to 
be  delivered  so  that  the  cost  will  be  repaid  in  full  and  the 
fund  will  not  be  depleted. 

That  the  plaintiff  herein  and  his  predecessors  in  inter¬ 
est  in  the  ownership  of  the  lands  described  in  the  amended 
bill  of  complaint  had  no  right  to  demand  or  receive  water 
from  the  irrigation  works  of  the  United  States  until  that 
certain  contract  attached  to  the  amended  bill  of  complaint 
as  Exhibit  C  had  been  made  by  the  landowner  and  accepted 
and  approved  by  the  Secretary  of  the  Interior  as  the  con¬ 
tract  defining  the  obligations  of  the  landowner  on  the  one 
side  and  of  the  Government  on  the  other  as  to  the  amount 
of  water  to  be  delivered  and  the  amount  to  be  paid  therefor. 

That  by  signing  the  said  contract  and  agreeing  to  pay 
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$52  per  acre  as  the  construction  charge  for  a  water  right 
of  not  to  exceed  3  acre-feet  per  acre  and  by  agreeing  to  limit 
his  demands  for  water  to  an  amount  not  exceeding  3  acre- 
feet  per  acre,  the  said  landowner  induced  the  Secretary  of 
the  Interior  to  begin  the  delivery  of  water  into  the 
178  lateral  which  supplies  plaintiff ’s  lands.  That  in  reli¬ 
ance  upon  the  said  contract,  the  Secretary  of  the  In¬ 
terior  and  the  succeeding  Secretaries  of  the  Interior  pro¬ 
ceeded  with  the  construction  of  the  reservoirs,  canals  and 
other  irrigation  works  of  the  various  divisions  of  the  Yak¬ 
ima  project  in  the  belief  that  under  the  said  contracts  the 
said  water  right  applicants  had  limited  the  amount  of  their 
demands  to  an  amount  of  water  not  to  exceed  3  acre-feet 
per  acre  and  had  agreed  to  pay  a  sufficient  amount,  namely 
$52  per  acre,  to  pay  the  estimated  construction  cost  to  fur¬ 
nish  such  3  acre-feet  per  acre. 

That  in  reliance  upon  the  said  contract  so  executed  by 
the  plaintiff’s  said  predecessors  in  interest,  the  Secretary 
expended  in  the  construction  of  additional  reservoirs, 
canals  and  other  irrigation  works  in  connection  with  the 
said  Yakima  project  after  the  date  of  the  said  contract 
more  than  $10,000,000  of  the  public  funds  of  the  United 
States  out  of  the  said  Reclamation  Trust  Fund  which,  un¬ 
der  the  provisions  of  the  law,  is  not  intended  to  be  depleted 
for  the  benefit  of  any  one  project,  and  that  several  thousand 
other  water  users  and  landowners  in  the  Yakima  Valley 
subscribed  for  and  contracted  with  the  United  States  for 
water  rights  and  that  the  districts  representing  the  other 
divisions  of  the  Yakima  project  contracted  and  subscribed 
for  water  rights  from  the  said  reservoirs  constructed  and 
to  be  constructed  as  the  common  source  of  water  supply  for 
all  of  the  10,000  water  users  of  the  Yakima  Valley  who  re¬ 
ceive  water  from  said  Government  reservoirs;  that  all  of 
the  said  contracts  were  made  in  reliance  upon  the  agree¬ 
ment  of  the  plaintiff’s  predecessors  and  other  water  users 
holding  similar  contracts  that  the  amount  of  their  demand 
for  water  from  the  said  Government  works  should  be  lim¬ 
ited  to  an  amount  not  exceeding  3  acre-feet  per  acre. 
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That  the  said  other  water  users  of  the  Yakima  Valley 
have  expended  in  the  improvement  of  their  lands  and  in 
the  development  of  orchards,  homes,  towns,  roads,  schools, 
and  other  features  in  connection  therewith  even  more  than 
the  $10,000,000  expended  by  the  United  States  in  the  fur¬ 
ther  construction  of  irrigation  works  after  the  date  of  the 
plaintiff’s  said  water  contract. 

That  as  a  result  of  the  said  development  so  carried  on 
by  the  United  States  in  reliance  upon  the  said  contract 
and  other  similar  contracts  the  population  of  the  Yakima 
Valley  has  been  built  up  from  about  35,000  people  to  a 
present  total  of  over  100,000  people  and  that  practically  the 
entire  population  of  the  said  valley  is  dependent  directly 
or  indirectly,  wholly  or  in  part,  upon  the  said  water  supply 
from  the  said  Government  reservoirs  and  that  it  would  be 
most  inequitable  and  unjust,  both  to  the  United  States  and 
to  the  other  10,000  water  users  of  the  Yakima  Valley  if  the 
plaintiff  herein  should  now  be  allowed  to  repudiate  his  said 
contract  and  agreement  to  limit  his  water  demands  to  an 
amount  not  exceeding  3  acre-feet  per  acre  per  annum;  and 
that  plaintiff  is  estopped  by  said  acts  and  the  acts  of  his 
said  predecessors  in  interest  in  making  and  signing  the  said 
contract  agreeing  to  limit  his  water  demands  to  the  said  3 
acre-feet  per  acre  and  thus  inducing  the  Secretary  of  the 
Interior  to  begin  the  delivery  of  water  to  the  plaintiff’s 
said  lands  from  repudiating  the  limits  provided  and  agreed 
upon  in  the  said  contract  and  is  estopped  from  claiming 
that  the  same  is  not  a  valid  and  binding  contract. 

That  all  of  the  parties  who  have  rights  to  waters  stored 
in  the  various  reservoirs  of  the  said  Yakima  project  are 
necessary  and  indispensable  parties,  without  whose  pres¬ 
ence  the  court  will  not  and  cannot  proceed  to  a  de- 
179  termination  of  the  issues  raised,  for  the  reason  that 
any  such  determination  would  vitally  affect  the 
rights  of  those  parties  while  they  are  not  before  the  court. 

That  the  plaintiff  has  a  plain,  adequate,  complete  and 
speedy  remedy  at  law,  if  he  has  any  right. 
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Wherefore,  the  premises  considered,  defendant  having 
made  full  answer  to  the  allegations  of  the  complaint,  the 
defendant  prays  that  the  bill  of  complaint  herein  be  dis¬ 
missed,  that  he  be  permitted  to  go  hence  without  day,  be 
for  nothing  held,  and  recover  from  the  plaintiff  the  costs 
of  defense. 

HAROLD  L.  ICKES, 

Secretary  of  the  Interior. 

By:  (Sgd.)  CHARLES  WEST 

Acting  Secretary  of  the  Inte¬ 
rior. 

(Sgd.)  NATHAN  R.  MARGOLD, 

Solicitor , 

Department  of  the  Interior. 

(Sgd.)  FREDERICK  BERN  AYS  WIENER, 

Assistant  Solicitor, 

Department  of  the  Interior. 

(Sgd.)  JACKSON  E.  PRICE, 

Assistant  Solicitor, 

Department  of  the  Interior. 

Attorneys  for  the  Defendant. 

ISO  District  of  Columbia,  ss  : 

I,  Charles  West,  being  duly  sworn,  state  that  I  am  the 
Acting  Secretary  of  the  Interior,  that  I  have  read  the 
above  and  foregoing  answer  by  me  subscribed  on  behalf  of 
Harold  L.  Ickes,  Secretary  of  the  Interior,  and  that  I  verily 
believe  that  the  facts  set  forth  therein  are  true. 

(Sgd.)  CHARLES  WEST 

Subscribed  and  sworn  to  before  me 
this  1st  day  of  April,  1937. 

(Sgd.)  FERDINAND  D.  MORAN 

Notary  Public  in  and  for  the 
District  of  Columbia. 

Notarial  Seal 
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My  commission  expires  June  15,  1941. 
Service  of  a  copy  of  the  foregoing 
answer  accepted  and  acknowledge  this 
5th  day  of  April,  1937. 

(Sgd.)  P.  C.  KING,  JR. 

Attorney  for  the  plaintiff. 


Note : 

Exhibits  A,  B,  C,  D,  E  and  F  hereto  attached  are  the 
same  as  Exhibits  A,  B,  C,  D,  E  and  F  attached  to  answer 
to  amended  bill  of  complaint  in  Fox  case. 


*•#•••#•#* 

309  Endorsed:  (Filed  Jan.  15, 1940)  , 

Equity  No.  57738 
Fox  v.  Ickes 

Equity  No.  57739 
P arks  v.  Ickes 

Equity  No.  57740 
Ottmuller  v.  Ickes 

The  bills  of  complaint  in  these  cases  were  filed  to  suspend 
the  enforcement  of  certain  public  notices  and  orders  and  all 
notices  and  orders  of  a  like  kind,  and  among  other  relief 
to  require  the  defendant  to  vacate,  set  aside  and  hold  for 
naught  these  notices  and  orders. 

The  defendant  moved  to  dismiss  each  of  these  cases 
chiefly  upon  the  grounds  that  these  suits  were  in  effect  suits 
against  the  United  States.  These  motions  were  overruled 
and  the  action  of  the  trial  court  was  sustained  by  the  Court 
of  Appeals  and  by  the  Supreme  Court. 

The  defendant  has  now  moved,  after  some  five  years  of 
expensive  litigation,  to  dismiss  these  suits  as  having  become 
moot,  stating  that  he  had  revoked  the  orders  complained 
of  retroactively  from  their  institution. 
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I  do  not  think  that  the  defendant  can  have  this  suit  dis¬ 
missed  as  moot  without  an  adjudication  of  the  question  of 
the  validity  of  these  orders.  Under  the  prayer  for  general 
relief  and  the  liberal  construction  to  be  placed  upon  plead¬ 
ings  under  the  rules  now  in  force,  the  plaintiffs,  if  they  can 
prove  the  allegations  of  their  bills  are  entitled  to  declara¬ 
tory  judgments.  If  the  defendant  wishes  to  rely  upon  his 
former  motions  to  dismiss,  he  may  of  course  do  so,  and  the 
cases  can  be  disposed  of  upon  the  pleadings.  If  he  prefers 
to  answer,  the  cases  can  take  the  regular  course. 

The  motions  to  dismiss  should  be  overruled. 

(Signed)  BAILEY, 

J. 

310  Endorsed:  Filed  Jan  18  1940  Charles  E.  Stewart, 
Clerk. 

In  the  District  Court  of  the  United  States 

for  District  of  Columbia 

Holding  an  Equity  Court 
Consolidated 

Equity  No.  57738  Cal.  No.  176 

Marine  Z.  Fox,  et  als., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Equity  No.  57739  Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Equity  No.  57740  Cal.  No.  178 

Christina  Mariea  Eder 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

The  above-entitled  actions,  consolidated,  coming  on  to  be 
heard  further  on  the  9th  day  of  January,  1940,  on  the  de- 
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fendant’s  motion  to  dismiss  said  actions  and  the  respective 
amended  bills  of  complaint  filed  therein,  and  the  parties 
thereto  having  appeared  in  open  court  by  their  respective 
attorneys  and  the  arguments  of  said  attorneys  on  said  mo¬ 
tion  having  been  heard,  and  the  matter  having  been  sub¬ 
mitted,  the  court  being  fully  advised  in  the  premises,  and 
having  filed  his  opinion  overruling  said  motion  to  dismiss ; 
it  is  hereby 

Ordered,  adjudged  and  decreed  this  18th  day  of  January, 
1940,  that,  on  each  and  every  ground  set  forth  therein,  the 
defendant’s  motion  to  dismiss  the  above-entitled  actions  and 
the  respective  bills  of  complaint  herein  be,  and  the  same 
hereby  is  denied. 

JENNINGS  BAILEY, 

Justice. 

We  consent  as  to  form: 

STEPHEN  E.  CHAFFEE, 

Attorney  for  Plaintiff. 

J.  KENNARD  CHEADLE, 

Attorney  for  Defendant. 

*##••***** 

1772  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Fox,  et  al,  Plaintiffs, 
v. 

IcKES. 

Equity  Nos.  57738,  57739,  57740 

Filed  April  22, 1940 

(Charles  E.  Stewart,  Clerk) 

As  to  the  Fox  and  Eder  lands,  I  think  their  rights  are 
based  upon  the  contracts  of  their  former  owners  with  the 
United  States.  The  Parks  land  is  in  a  somewhat  different 
situation,  but  in  all  three  cases,  I  think  that  “beneficial  use” 
of  water  is  the  measure  of  their  rights.  The  main  ques- 
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tion  in  the  case  is  the  determination  of  the  amount  of  water 
that  is  necesary  to  beneficially  irrigate  the  land. 

For  many  years  whenever  the  property  owner  would 
ask  for  water  it  was  allowed  him  by  the  ditch  riders,  as 
they  were  called,  if  the  latter  thought  that  the  land  appear¬ 
ed  to  be  dry  and  the  crops  in  need  of  water,  provided  the 
supply  of  water  was  sufficient.  This  was  well  called  the 
“holler”  system.  Later  when  an  additional  irrigation  sys¬ 
tem  was  contemplated,  and  it  appeared  that  money  was 
needed  for  its  construction,  and  that  the  supply  of  water 
might  not  be  sufficient  for  the  new  system  in  addition  to 
the  one  already  in  use,  the  then  Secretary  of  the  Interior 
issued  the  orders  complained  of  in  this  case,  fixing  the 
amount  of  water  that  could  be  used  by  the  land  owners 
without  additional  charge  and  fixing  additional  charges  for 
any  excess  water.  In  fixing  the  amount  of  water  as  being 
that  provided  for  in  the  contracts  he  employed  an  expert 
to  determine  the  amount  required  for  “beneficial  use.” 
That  expert  fixed  the  amount  set  out  in  the  orders  com¬ 
plained  of. 

The  testimony,  I  think,  shows  that  the  amount  of  water 
used  under  the  old  “holler”  system  was  wasteful  and  in 
some  instances  injurious  to  the  soil.  On  the  whole  I  can¬ 
not  say  that  the  amounts  fixed  by  the  Secretary  of  the 
Interior  based  upon  the  report  of  this  expert  were  arbitrary 
or  unjustified. 

The  situation  in  the  Parks  case  is  somewhat  different, 
but  I  cannot  see  that  Parks  has  acquired  any  greater  right 
than  a  right  to  the  amount  of  water  needed  to  beneficially 
irrigate  his  land. 

As  the  particular  orders  of  the  Secretary  of  the  Interior 
has  been  withdrawn,  I  think  that  the  only  judgment  to  be 
entered  would  be  one  adjudicating  that  the  rights  of  the 
plaintiffs  are  to  a  supply  of  water  necessary  to  beneficially 
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irrigate  their  lands,  the  amount  being  that  found  by  the 
expert  employed  by  the  Secretary  of  the  Interior. 

BAILEY 

J. 

•  •••#•*••• 

1775  Filed  June  19, 1940 

In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

Hold  an  Equity  Court 

Mazine  Z.  Fox,  et  al., 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Equity  No.  57738 
Cal.  No.  176 

Philip  Louis  Parks,  et  al., 

y. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Equity  No.  57739 
Cal.  No.  177 

Christina  Mariea  Eder, 

v. 

HAROLD  L.  ICKES,  Secretary  of  the  Interior. 

Equity  No.  57740 
Cal.  No.  178 

Consolidated 

Motion  for  Partial  New  Trial 

Come  now  the  plaintiffs  in  the  above  entitled  actions  and 
move  the  court  for  a  partial  new  trial  on  the  issues  herein 
referred  to  and  to  vacate  and  set  aside  the  portion  of  the 
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decision  of  the  court  herein  referred  to,  and  to  grant  a 
partial,  new  trial  in  said  actions  upon  said  issues  upon  the 
following  grounds  materially  affecting  the  substantial  rights 
of  the  plaintiffs,  to-wit: 

I 

Error  of  the  court  in  excluding  depositions  of  E.  D. 
Martin,  W.  H.  Wallace,  H.  M.  Emery,  Frank  W.  Redfield, 
Dana  Templin  and  Frank  A.  Ballard,  taken  pursuant  to 
commissions  issued  out  of  this  court,  which  depositions 
were  offered  in  evidence  of  plaintiffs’  case  in  chief,  again 
in  rebuttal  and  again  during  the  oral  argument;  said  de¬ 
positions  are  very  material  in  proving  facts  for  plaintiffs 
under  the  decision  of  the  court  and  findings  and  conclu¬ 
sions  as  proposed  by  defendant. 

n 

The  decision  in  the  Eder  and  Fox  cases  to  the  effect 
that  the  “holler”  system  was  the  basis  of  water  delivery 
upon  said  lands  is  not  supported  by  any  oral  testimony  or 
documentary  evidence.  The  following  documentary  evi¬ 
dence  and  oral  testimony,  which  is  unchallenged  conclusively 
shows  that  the  amount  of  water  actually  used  upon 
1776  said  plaintiffs’  lands  as  showrn  upon  Exhibit  “A” 
hereto  attached,  was  delivered  into  the  community 
laterals  serving  said  lands  by  the  ditch  rider  according 
to  instructions  from  the  water  master,  pursuant  to  writ¬ 
ten  instructions  issued  by  the  Secretary  of  Interior  or  his 
authorized  agent,  and  later  confirmed  and  approved  by  them. 
The  foregoing  statement  is  supported  by  the  following  un¬ 
challenged  documentary  evidence  and  oral  testimony,  to- 
wit: 

(a)  The  Secretary  of  Interior  by  public  notice  dated 
February  7th,  1929,  (PI.  Ex.  27)  approved  classification  and 
fixed  four  and  one-half  acre  feet  as  the  minimum  water 
requirements  for  said  lands  and  authorized  the  water  master 
and  ditch  rider  to  deliver  that  amount  of  water  without 
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any  request  or  “holler’ ’  therefor,  and  that  pursuant  there¬ 
to  the  ditchrider  acting  under  the  instructions  of  water 
master  delivered  into  the  community  lateral  for  and  which 
was  actually  used  upon  said  lands  the  amount  of  water  set 
forth  in  Ex.  “A”. 

(b)  Said  public  notice  of  February  7th,  1929,  and  pre¬ 
vious  public  notices  issued  by  the  Secretary  made  pro¬ 
vision  for  the  delivery  of  water  supply  in  excess  of  four 
and  one-half  acre  feet  and  up  to  the  amount  required  to 
beneficially  irrigate  plaintiffs’  said  lands  without  any  re¬ 
quest  or  “holler”  being  made  therefor. 

(c)  Instructions  and  regulations  for  ditch  riders  (PI.  Ex. 
10)  expressly  provides  that  “the  basis  of  water  delivery 
at  all  times  is  beneficial  use”  and  pursuant  to  instructions 
and  regulations  so  issued  by  the  authorized  representative 
of  the  Secretary  of  Interior,  water  in  excess  of  four  and 
one-half  acre  feet  per  acre  per  annum  was  actually  de¬ 
livered  to  plaintiffs’  said  lands  without  any  request  or 
“holler”  being  made  therefor. 

(d)  On  May  5th,  1932,  the  Secretary  of  Interior  approved 
the  report  of  TV.  TV.  Johnston,  which  recognized  that  water 
deliveries  to  the  extent  shown  upon  Ex.  “A”  had  been 
made  and  were  beneficially  used  upon  plaintiffs’  lauds, 

which  approved  report  stated:  “As  the  years  have 
1777  passed  it  has  come  to  be  recognized  that  certain  tracts 
need  more  than  others,  so  that  re-examination  has 
not  always  been  necessary”.  Pursuant  to  the  custom  and 
practice,  which  the  Secretary  of  the  Interior  recognized 
and  approved  the  amount  of  water  set  forth  in  Ex.  “A” 
was  delivered  to  said  public  lands  without  any  request  or 
“holler”  being  made  therefor. 

(e)  On  September  16th,  1930  (PI.  Ex.  62)  Superintendent 
Porter  J.  Preston,  pursuant  to  request  and  with  authority 
of  the  Bureau  of  Reclamation  furnished  to  the  Sunnyside 
Valley  Irrigation  District  statement  showing  460,000  acre 
feet  as  “Present  use  and  Contract  Obligations”  of  lands  in 
the  Sunnyside  Division,  which  amount  of  water  is  the 
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amount  that  had  actually  been  diverted  into  the  Sunnyside 
Canal  by  the  authorized  representative  of  the  Secretary  of 
the  Interior  and  which  was  sufficient  to  deliver  to  said  plain¬ 
tiffs  ’  land  and  other  lands  in  the  district,  the  amount  of 
water  necessary  to  beneficially  irrigate  said  lands  and  also 
to  furnish  the  contract  requirements  for  other  lands  served 
bv  said  canal,  which  act  constituted  a  ratification  and  ap- 
proval  of  past  practice  and  that  the  amount  of  water  actual¬ 
ly  delivered  to  said  plaintiffs’  lands  was  required  to  bene¬ 
ficially  irrigate  the  same. 

(f)  On  November  12th,  1930  (PI.  Ex.  )  Porter  J. 
Preston,  Project  Superintendent,  acting  on  behalf  of  the 
United  States  made  application  for  permit  to  the  Depart¬ 
ment  of  Conservation  and  Development  of  the  State  of 
Washington  to  divert  1300  c.f.s.  of  water  of  the  Yakima 
River  from  March  1st  to  October  31st  each  year  for  ‘‘bene¬ 
ficial  use”  upon  lands  served  by  said  canal,  which  amount 
of  water  was  sufficient  to  beneficially  irrigate  plaintiffs’ 
lands  and  furnish  the  same  the  amount  of  water  set  forth 
in  Ex.  “A”  hereto  attached,  and  to  beneficially  irrigate 
other  lands  in  the  district  with  the  amount  used  thereon  in 
the  past  and  the  contract  requirements  for  smaller  districts 
and  other  lands  served  by  said  canal,  and  said  act  consti¬ 
tuted  a  ratification  and  aproval  by  the  Secretary  of 

1778  the  Interior  not  only  of  the  past  practice,  but  the 
actual  delivery  to  plaintiffs’  lands  of  the  amount  of 
water  set  forth  in  Ex.  “A”  hereto  attached. 

(g)  Oral  testimony  of  Irrigation  Manager  Scroggs  shows 
that  lands  were  classified  into  “A”,  “B”,  and  “C”  classes 
and  provision  made  for  the  delivery  of  three  acre  feet  to 
Class  “A”  Lands,  three  and  one-half  acre  feet  to  Class 
“B”  Lands  tand  four  and  one-half  acre  feet  to  Class  “C” 
Lands,  without  any  additional  operation  and  maintenance 
charges  and  for  the  delivery  of  water  above  the  four  and 
one-half  acre  feet  provided  in  the  public  notice  of  Feb¬ 
ruary  7th,  1929. 

(h)  Cards  showing  water  deliveries  to  said  public  lands 
showT  that  the  same  were  classified  as  Class  “C”  Lands 
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with  four  and  one-half  acre  feet  minimum  water  require¬ 
ments,  and  that  the  water  waster  and  ditch  rider  were  au¬ 
thorized  to  deliver  this  amount  without  any  request  of  “hol¬ 
ler”  therefor. 

(i)  Water  Master  Chrestensen  testified  with  reference  to 
the  instructions  and  regulations  to  ditch  riders,  which  pro¬ 
vided:  “The  basis  of  water  delivery  at  all  times  is  bene¬ 
ficial  use”  that  he  had  to  the  best  of  his  ability  followed 
these  instructions  in  making  water  deliveries  (Chrestensen 
308).  Under  these  instructions  the  ditch  rider,  acting  under 
the  instructions  of  water  master  Chrestensen,  delivered  into 
the  community  lateral  for  said  plaintiffs  ’  lands  without  any 
request  or  “holler”,  the  amount  of  water  shown  on  Exhibit 
“A”. 

(j)  Dale  Smith,  ditch  rider  testified  that  water  deliveries 
were  made  upon  the  basis  of  water  requirements  of  the 
land  and  that  wmter  master  Chrestensen  gave  instructions 
relative  to  deliveries  above  a  certain  amount,  which  he  was 
auhorized  to  deliver  (Smith  435).  Chrestensen,  who  had 
occupied  the  position  of  wrater  master  in  charge  of  water 
distribution  for  the  lands  of  the  plaintiffs  Eder  and  Fox 

for  twenty-eight  years,  testified  that  neither  Ott- 
1779  muller  father  of  Eder,  or  Fox  ever  requested  or 

“hollered”  for  an  additional  supply  of  wrater,  and 
that  the  wrater  actually  put  into  the  community  laterals  for 
said  lands  wras  done  by  the  ditchrider  without  taking  it  up 
with  him  for  the  past  eight  or  ten  years. 

(k)  The  classification  of  the  Eder  and  Fox  lands  as 
Class  “C”  Lands  with  minimum  wrater  requirement  of  four 
and  one-half  acre  feet  has  never  been  abbrogated  and  is  in 
full  force  and  effect.  The  classification  and  determination 
referred  to  in  the  public  notice  of  February  7th,  1929,  is 
the  only  classification  or  determination  ever  made  for  said 
land.  This  fact  is  corroborated  by  instructions  and  regula¬ 
tions  for  ditch  riders  (PI.  Ex.  11),  page  5,  issued  by  the 
authorized  representative  irrigation  Manager  Scroggs,  and 
approved  by  authorized  representative  of  the  Secretary  of 
the  Interior,  J.  S.  Moore,  March  15th,  1932,  for  the  enforce- 
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ment  of  the  public  notices  and  orders  of  October  17th,  1930 
and  May  5th,  1932,  sought  to  be  vacated  for  the  same  pro¬ 
vides  with  respect  “for  Class  ‘C’  Lands — double  measure¬ 
ment’  *  and  authorized  the  water  master  to  make  heavier 
delivery,  which  is  a  recognition  by  the  Secretary  that  plain¬ 
tiffs  ’  lands  required  double  measurement  to  beneficially 
irrigate  the  same,  and  which  instructions  and  regulations 
still  remain  in  force. 

(1)  By  the  actual  construction  by  the  Secretary  of  the 
Interior  of  a  siphon  across  the  Yakima  River  of  sufficient 
size  and  capacity  to  furnish  plaintiffs’  lands  with  the 
amount  of  water  delivered  and  also  to  carry  a  sufficient 
amount  of  water  to  irrigate  other  lands  in  that  division  the 
amount  of  water  necessary  to  beneficially  irrigate  the  same, 
on  an  average  of  about  five  acre  feet  per  acre  per  annum, 
and  also  the  Sunnyside  canal  of  sufficient  capacity  to  carry 
said  amount  of  water  and  the  water  requirements  of  all 
other  lands  in  the  Sunnyside  Division,  and  also  sufficient 
storage  capacity  in  Lake  Kaches  reservoir  to  supplement 
the  natural  flow,  which  facts  conclusively  show  that 
1780  the  Secretary  of  the  Interior  intended  to  furnish  said 
lands  with  said  amount  of  water,  for  it 
would  be  a  useless  w’aste  and  not  in  harmony  with 
the  Reclamation  law  to  construct  either  carrying  or 
storage  capacity  not  required  to  furnish  the  lands 
to  be  served,  wdiich  siphon,  canal  and  storage  reser¬ 
voirs  were  all  built  and  constructed  by  the  Secretary  of  the 
Interior,  without  any  request  or  “holler”  on  the  part  of  the 
plaintiffs  and  which  fact  further  corroborates  other  evi¬ 
dence  that  the  Secretary  of  the  Interior  intended  to  deliver 
to  plaintiffs’  lands  the  amount  of  water  heretofore  delivered 
and  the  amount  required  to  successfully  irrigate  the  same 
without  any  request  or  “holler.” 

Ill 

The  decision  in  the  Park’s  case  to  the  effect  that  the 
“holler”  system  was  the  basis  of  water  delivery  upon  the 
Parks  land  is  not  supported  by  the  oral  testimony  or  docu- 
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mentary  evidence.  The  following  documentary  evidence, 
oral  testimonv  and  facts  which  are  unchallenged  conclu- 
sively  show  that  the  amount  of  water  actually  delivered  and 
used  upon  the  Park’s  land  as  shown  upon  Exhibit  “A” 
hereto  attached,  was  delivered  in  the  community  lateral 
serving  said  land  by  the  ditch  rider  according  to  instruc¬ 
tions  to  the  water  master,  pursuant  to  written  instructions 
issued  bv  the  authorized  agent  of  the  Secretarv  of  Interior 
and  later  confirmed  and  approved.  The  foregoing  statement 
is  supported  by  the  following  unchallenged  documentary 
evidence,  oral  testimony  and  admitted  facts,  to-wit : 

(a)  Water  deliveries  to  plaintiffs’  lands  were  made  under 
and  pursuant  to  written  instructions  and  regulations  issued 
and  approved  by  the  authorized  representatives  of  the  Sec¬ 
retary  of  Interior,  which  instructions  (PI.  Ex.  10)  provided 
that  “the  basis  of  water  delivery  at  all  times  is  beneficial 
use”,  and  the  instructions  (PI.  Ex.  11)  issued  to  enforce  the 
public  notices  sought  to  be  vacated  provided,  that  “the  de¬ 
livers  must  be  limited  at  all  times  to  the  amount  bene- 

* 

1781  ficiallv  used”.  The  signing  of  the  request  card 
(water  rental  application)  will  not  justify  a  waste¬ 
ful  or  extravagant  delivery,”  shows  that  water  deliveries 
at  all  times  were  upon  the  basis  of  beneficial  use. 

(b)  Water  master  Cheyne  testified  positively  that  to  the 
best  of  his  ability  he  had  followed  these  instructions,  and 
that  as  far  as  he  had  observed  the  ditchriders  under  his 
supervision  had  also  followed  the  same  (Cheyne  318,  319). 

(c)  Water  master  Cheyne  who  has  occupied  that  position 
for  twenty-eight  years  has  been  in  charge  of  water  deliver¬ 
ies  to  the  Park’s  land  for  the  twenty-four  years  Parks  has 
owned  the  same,  and  only  two  occasions  in  that  period  did 
Mr.  Parks  request  more  water  than  was  being  delivered  to 
him.  On  the  first  occasion  Mr.  Cheyne  went  over  and  ex¬ 
amined  the  place  with  Mr.  Parks  and  found  that  he  had 
fifteen  to  eighteen  acres  in  blue  grass  which  required  more 
water  and  furnished  the  same.  On  another  occasion  in  1934 
when  Mr.  Parks  requested  additional  water,  Mr.  Cheyne  in 
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company  with  Mr.  Parks  thoroughly  examined  the  land  and 
because  Mr.  Cheyne  found  some  water  going  to  waste  de¬ 
nied  the  request.  On  no  other  occasion  did  Mr.  Cheyne  see 
any  evidence  of  improper  irrigation  or  use  of  water  upon 
the  Parks  land,  and  he  considered  Mr.  Parks  one  of  the  best 
farmers  in  his  division  (Cheyne  317,  318). 

(d)  The  water  actually  delivered  into  the  community  lat¬ 
eral  to  be  used  and  which  was  used  upon  the  Parks  land  as 
shown  in  Exhibit  “A”  was,  with  the  exception  of  the  one 
instance  above  noted,  delivered  into  the  community  lateral 
serving  Parks  lands  by  the  ditch  rider,  pursuant  to  written 
instructions  and  regulations  and  instructions  given  by  the 
water  master  in  carrying  out  said  written  instructions  and 
regulations,  and  without  any  request  or  “ holler”  being 
made  made  therefor  by  Mr.  Parks. 

(e)  On  May  5th,  1932,  the  Secretary  of  Interior  approved 
the  report  of  W.  W.  Johnston,  which  contained  the  follow¬ 
ing  provisoin  with  reference  to  water  deliveries  from 

1782  natural  flow  as  follows : 

“It  has  been  the  practice  to  make  the  greatest  pos¬ 
sible  use  of  spring  run-off.  Insofar  as  possible  from 
the  standpoint  of  canal  and  lateral  capacity,  the  water 
user  has  been  unrestricted  in  the  amounts  of  water  used 
up  until  the  time  when  it  became  necessary  to  divert 
from  the  storage  reservoir,  which  has  generally  been 
June  1st  or  later.  In  fact,  they  have  been  encouraged 
to  make  a  maximum  use  of  the  irrigation  supply  during 
the  early  months.” 

By  the  approval  of  this  report  the  Secretary  of  Interior 
confirmed  and  approved  the  practice  of  delivering  to  plain¬ 
tiffs  lands  the  amount  of  water  actually  delivered  without 
any  request  or  “holler”  being  made  therefor.  Prom  1928 
to  193S  natural  flow  or  as  designated  in  the  Johnston  report 
“spring  run-off”  was  from  the  years  1928  to  1938,  sufficient 
to  furnish  all  lands  irrigated  from  the  Yakima  River  with 
all  the  water  required  up  to  the  following  dates,  to-wit: 
June  24, 1928 ;  July  1st,  1929 ;  June  12, 1930 ;  June  8th,  1931 ; 
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July  5th,  1932  August  1st,  1933;  June  1st,  1934;  July  16th, 
1935;  June  28th,  1936;  July  1st,  1937;  and  July  9th,  1938, 
thus  making  the  mean  average  date  of  June  28th,  before 
any  stored  waters  were  released. 

(f)  The  Secretary  of  Interior  in  the  maangement  and 
operation  of  the  Sunnvside  Division  has  at  all  times  since 
the  United  States  acquired  the  Sunnyside  Canal  in  1906, 
recognized  that  lands  served  by  said  canal,  including  the 
Parks  land,  had  water  rights  by  appropriation  acquired  in 
1890,  or  at  an  earlier  date,  to  the  extent  of  741 
c.f.s.,  and  that  on  account  of  said  fact  there  was 
sufficient  appropriated  water  or  nearly  a  sufficient 
supply,  which  when  supplemented  with  storage  rights 
acquired  under  supplemental  water  right  contract, 
was  sufficient  to  furnish  plaintiffs  lands  the  amount 
of  water  actually  delivered,  and  pursuant  thereto 
those  charged  with  the  distribution  of  water  actually  di¬ 
verted  into  the  community  lateral  to  be  used  and  which  were 
used  upon  said  land,  without  any  request  being  made  there¬ 
for,  save  and  except  in  the  one  instance,  the  amount  of  water 
set  forth  in  Exhibit  “A.” 

1783  (g)  On  May  5th,  1932,  the  Secretary  of  Interior 

by  the  approval  of  the  Johnston  report  containing  the 
following  statement:  “As  the  years  have  passed  it  has  come 
to  be  recognized  that  certain  tracts  needed  more  than  others, 
so  that  re-examination  has  not  alwavs  been  necessarv”, 
approved  the  water  deliveries  to  the  Parks  land  prior  to 
that  time  in  the  amounts  as  shown  on  Exhibit  “A”,  and 
the  custom  and  practice  which  was  in  force  and  confirmed 
and  approved  as  to  past  delivery  the  amount  actually  de¬ 
livered  and  recognized  that  custom  and  practice  as  being 
in  force. 

(h)  On  September  16th,  1930,  (PI.  Ex.  62)  Superintendent 
Porter  J.  Preston,  pursuant  to  authority  vested  in  him  by 
the  Secretary,  furnished  statement  showing  460,000  acre 
feet  as  “Present  Use  and  Contract  Obligation”  of  lands  in 
the  Sunnyside  Division,  which  amount  of  water  is  the 
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amount  that  had  actually  been  diverted  into  the  Sunnyside 
Canal  on  an  average  annually  by  the  authorized  representa¬ 
tives  of  the  Secretary  and  which  was  sufficient  to  deliver  to 
the  plaintiffs’  lands  the  amount  of  water  set  forth  in  Ex. 
“A”,  and  a  sufficient  amount  of  water  to  beneficially  irrigate 
all  other  lands  in  the  Sunnyside  Division,  and  to  furnish 
the  water  requirements  of  all  other  lands  served  by  the 
Sunnyside  Canal,  which  act  constituted  a  ratification  and 
approval  of  the  delivery  by  the  ditch  rider  pursuant  to  in¬ 
structions  into  the  community  lateral  for  and  use  upon 
plaintiff’s  lands  of  said  amount  of  water,  and  was  an  express 
recogniation  of  the  fact  by  the  Secretary  that  said  lands 
required  the  amount  of  water  actually  delivered  to  bene¬ 
ficially  irrigate  the  same. 

(i)  On  November  12th,  1930,  the  authorized  representa¬ 
tive  of  the  Secretary  as  an  official  act  made  application  for 
permit  from  the  Department  of  Conservation  and  Develop¬ 
ment  of  the  State  of  Washington,  to  divert  1300  c.f.s.  of 
water  of  the  Yakima  River  into  the  Sunnyside  Canal  from 
March  1st,  to  October  31st  of  each  year,  for  “beneficial 

use”  upon  lands  served  by  said  canal,  which  amount 
1784  of  water  had  prior  to  that  time  proven  sufficient  to 

furnish  plaintiff’s  lands  the  amount  of  water  shown 
in  the  district  upon  the  basis  of  beneficial  use  and  all  other 
lands  in  the  division  with  the  contract  requirements,  and 
was  an  express  recognition  of  the  fact  that  the  amount  of 
water  actually  delivered  to  the  plaintiff’s  land  was  neces¬ 
sary  to  beneficially  irrigate  the  same. 

(j)  By  the  actual  construction  of  the  main  Sunnyside 
canal  to  a  capacity  of  1300  c.f.s.,  prior  to  1915,  which  has 
proven  of  sufficient  size  and  capacity  to  furnish  plaintiff’s 
lands  with  the  amount  of  water  set  forth  in  Ex.  “A”  and 
also  all  other  lands  in  the  district  on  the  basis  of  beneficial 
use  and  the  water  requirements  of  all  other  lands  in  the 
division,  and  by  the  actual  construction  of  Kaches  reservoir 
prior  to  1912  with  a  holding  capacity  of  220,000  acre  feet 
which  has  always  proven  more  than  sufficient  to  supplement 


284 


the  natural  flow  of  the  Yakima  River  and  furnish  said 
amount  of  water,  and  by  the  actual  delivery  to  plaintiff’s 
lands  through  the  irrigation  machine  so  constructed  of  the 
amount  of  water  set  forth  in  Ex.  “A”.  The  Secretary  of 
Interior  by  the  actual  construction  of  the  irrigation  machine 
consisting  of  storage  reservoir,  canal  and  distribution  sys¬ 
tem  of  sufficient  size  and  capacity  to  serve  plaintiff’s  lands 
as  the  same  have  been  served  in  the  past  recognized  that 
said  lands  required  that  amount  of  water,  and  having  con¬ 
structed  the  irrigation  machine  of  that  size  and  capacity, 
made  an  unalterable  determination  that  the  owner  of  said 
lands  were  entitled  to  a  proprietary  interest  in  said  storage 
capacity,  canal  and  distribution  system  to  that  extent,  and 
■n  the  delivery  of  the  amount  of  water  into  the  community 
lateral  recognized  that  the  owner  of  said  land  was  entitled 
to  use  the  irrigation  machine  so  constructed  by  the  Sec¬ 
retary  of  Interior,  to  that  extent. 

IV 

1785  The  decision  of  the  court  in  the  Eder  and  Fox  cases 
is  against  the  fact  in  this  that  the  Secretary  of  the  In¬ 
terior  never  employed  an  expert  to  determine  the  amount  of 
water  to  be  supplied  to  plaintiffs’  lands  under  the  public 
notice  of  October  17th,  1930.  The  foregoing  statement  is 
supported  by  the  following  unchallenged  documentary  and 
oral  testimony,  to-wit : 

(a)  No  provision  was  made  in  the  public  notice  of  Octo¬ 
ber  17th,  1930  for  the  appointment  of  an  expert  for  that 
purpose.  By  this  edict  which  provided  that  “during  the 
year  1931  and  subsequent  years,  until  further  notice,  water 
deliveries  in  that  district  will  be  limited  to  three  acre  feet 
per  irrigable  acre  per  year”  on  the  public  notice  lands, 
including  the  Eder  and  Fox  lands,  made  no  provision  for 
the  determination  by  any  expert  and  no  such  determination 
was  ever  made. 

(b)  The  expert,  W.  W.  Johnston,  testified  positively  in 
this  connection,  “I  did  not  classify  the  public  notice  lands” 
(Johnston  1236). 
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(c)  Prior  to  February  7th,  1929,  said  lands  had  been  clas¬ 
sified  as  Class  “C”  Lands  and  by  public  notice  of  that  date 
the  Secretary  of  the  Interior  authorized  the  delivery  of 
four  and  one-half  acre  feet  of  water  per  acre  per  annum 
without  any  request  of  “holler”  therefor  and  pursuant 
thereto  the  ditch  rider  actually  diverted  into  the  community 
lateral  to  be  used  and  which  was  used  upon  the  plaintiffs 
lands,  the  amount  set  forth  in  Exhibit  “A”. 

(d)  Plaintiffs  said  lands  are  designated  as  Class  C  Lands 
upon  the  cards  showing  the  water  deliveries.  Said  classi¬ 
fication  has  never  been  changed  and  was  recognized  in  in¬ 
structions  and  regulations  for  ditchriders  (PI.  Ex.  11)  is¬ 
sued  by  irrigation  manager  Scroggs,  approved  by  Super¬ 
intendent  Moore  in  March  15th,  1932,  which  were  issued  for 
the  purpose  of  the  enforcement  of  the  said  public  notice  of 
October  17th,  1930,  provided  for  water  deliveries  for  the 

various  classes  of  land,  as  follows,  to-wit : 

1786  “For  Class  A  Lands — 25%  in  excess 
For  Class  B  Lands — 50%  in  excess 
For  Class  C  Lands — double  measurement” 

V 

The  decision  in  the  Parks  case  is  against  the  facts  in  this : 
that  the  evidence  and  testimony  of  the  direct  experienced 
and  well  qualified  witnesses,  to-wit:  P.  L.  Parks,  E.  F. 
Blaine,  F.  A.  Norton,  Fred  H.  Langford,  W.  W.  Harring¬ 
ton,  S.  J.  Hartley,  Elmer  S.  Thrush,  L.  D.  Allen,  R.  E.  Mor¬ 
ris,  Martin  Elenbass,  W.  F.  Nass,  W.  T.  Parks  and  H.  B. 
Browm,  wrho  were  familiar  with  the  Parks  land  and  who  had 
had  many  years  actual  experience  in  irrigating  lands  in 
the  Yakima  Valley  and  particularly  adjoining  land  and  who 
testified  from  personal  experience  and  direct  observation 
extending  over  a  long  term  of  years,  with  the  exception  of 
the  witnesses  F.  A.  Norton  and  Fred  H.  Langford,  who 
testified  from  a  personal  study  of  said  land  and  direct  ob¬ 
servation  of  said  land  in  the  year  1937,  and  under  the  rule 
which  is  the  well  established  rule  of  law  and  is  set  forth 
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in  paper  1620  of  American  Society  of  Civil  Engineers,  PL 
Ex.  102,  as  follows: 

“On  the  basis  of  the  information  assembled  by  the  com¬ 
mittee,  the  decrees  made  by  courts  appeared  to  have  been 
based  largely  on  the  testimony  of  those  directly  engaged  in 
the  use  of  water  in  the  area  under  adjudication” 

should  not  be  overthrown  and  disregarded  and  the  testi¬ 
mony  of  W.  W.  Johnston  accepted,  especially  in  the  light 
of  the  fact  that  said  Johnston  testified  that  he  knew  that 
the  purpose  of  the  classification  and  determination  to  be 
made  by  him  was  for  the  purpose  of  making  provision  for 
the  collection  of  water  rental  charges  to  be  used  in  the  pay¬ 
ment  of  the  costs  of  reservoir  construction  on  the  Yakima 
Project,  which  was  an  unlawful  act,  and  the  further  fact 
that  said  Johnston  devoted  only  about  thirty  minutes  field 
inspection  upon  the  Parks  land,  made  no  inquiry  of  Parks 
as  to  the  water  requirements,  neither  did  he  consult  the  di¬ 
rectors  of  the  irrigation  district,  nor  did  he  ascertain  the 
past  crop  production  or  any  other  material  facts  nec- 
1787  essary  and  essential  to  make  a  classification  and  de¬ 
termination.  The  determination  which  said  John¬ 
ston  did  make  was  upon  the  basis  of  “duty  of  water”,  which 
according  to  his  own  testimony,  was  the  amount  required 
to  “mature  a  crop”  and  which  according  to  his  testimony 
and  the  testimony  of  Dr.  Powers,  was  not  the  amount  re¬ 
quired  to  produce  a  “successful  crop”  not  the  amouunt  “of 
water  necessary  to  beneficially  irrigate”  plaintiffs  lands 
“to  the  extent  necessary  to  make  the  land  available  for  agri¬ 
cultural  purposes  to  the  full  extent  of  the  soil  thereof”  ac¬ 
cording  to  the  measure  of  the  right  as  fixed  by  the  Supreme 
Court  of  the  State  of  Washington,  and  the  testimony  of  con¬ 
sultant  Dr.  W.  L.  Powers  having  been  discredited,  the  testi¬ 
mony  of  thirteen  direct  experienced  witnesses  should  be  ac¬ 
cepted  as  the  basis  for  a  finding,  if  such  a  finding  is  neces¬ 
sary. 

VI 

Only  one  issue,  the  validity  of  the  public  notices  and  or¬ 
ders  was  at  issue  in  these  actions.  This  fact  was  succinctly 
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stated  by  the  trial  court  in  denying  defendants  motion  to 
dismiss,  as  follows: 

“I  do  not  think  that  defendant  can  have  this  suit  dis¬ 
missed  as  moot  without  an  adjudication  of  the  question  of 
the  validity  of  these  orders.” 

The  purpose  of  these  actions  was  clearly  stated  in  the  fol¬ 
lowing  language  by  the  Court  of  Appeals,  as  follows : 

“It  is  an  action  to  restrain  the  Secretary  of  Interior  from 
enforcing  the  alleged  illegal  orders  issued  by  that  officer, 
and  his  predecessor  in  office  in  his  capacity  as  the  adminis¬ 
trative  agent  of  the  government  for  the  construction  of  irri¬ 
gation  works  and  the  disposition  of  the  same  under  the  Rec¬ 
lamation  Act.” 

And  also  by  the  Supreme  Court  in  the  following  language : 

“They  are  brought  to  enjoin  the  Secretary  of  Interior 
from  enforcing  an  order,  the  wrongful  effect  of  which  will 
be  to  deprive  respondents  of  vested  property  rights,  not 
only  acquired  under  Congressional  Acts,  state  laws,  and 
government  contracts,  but  settled  and  determined  by  his 
predecessor  in  office.” 

The  decision  of  the  court  does  not  cover  “the  ques- 
1788  tion  of  the  validity  of  these  orders”  but  does  make 
provision  for  the  adjudication  of  the  measure  of 
plaintiffs  water  rights,  which  this  court  is  without  jurisdic¬ 
tion  to  adjudicate,  without  having  all  the  other  parties  using 
the  waters  of  the  Yakima  River  before  the  court,  for  under 
the  authorities  the  other  water  users  are  indispensable 
parties. 

VII 

The  right  to  the  use  of  the  amount  of  water  actually  de¬ 
livered  to  each  of  the  plaintiffs  by  the  officials  of  the  Bureau 
of  Reclamation  was  acquired  by  them  from  the  state  of 
Washington,  under  the  Reclamation  Act  of  June  17th,  1902, 
and  to  the  extent  that  the  water  was  so  delivered  under  that 
act  the  right  to  the  use  thereof,  became  a  part  and  parcel 
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of  the  plaintiff’s  said  lands  and  appurtenant  thereto,  and 
defendant  has  wholly  failed  to  prove  any  fact  or  facts  under 
or  by  virtue  of  which  plaintiff’s  can  be  deprived  of  any  por¬ 
tion  of  that  right.  This  is  especially  true  of  the  Eder  and 
Fox  lands  because  the  Secretary  of  Interior  by  public  no¬ 
tice  confirmed  the  classification  of  their  lands  as  Class  “C” 
Lands  with  a  minimum  water  requirement  of  four  and  one- 
half  acre  feet  and  actually  delivered  that  amount  of  water 
under  and  pursuant  to  the  public  notice,  and  as  to  all  the 
plaintiff’s  lands  by  the  rules  and  regulations  issued  to  ditch 
riders  and  the  custom  and  practice,  and  particularly  be¬ 
cause  the  Secretary  of  Interior  caused  sufficient  carrying- 
capacity  to  be  constructed  and  sufficient  storage  capacity 
to  supplement  natural  flow  to  be  constructed  to  furnish  said 
lands  wuth  the  amounts  of  water  set  forth  in  exhibit  “A”, 
and  to  furnish  all  other  lands  in  the  district  with  the  amount 
of  water  necessary  to  beneficially  irrigate  the  same  and  to 
fill  the  contract  requirements  for  all  lands  in  the  Sunnyside 
Division.  After  said  carrying  and  storage  capacity  had 
been  constructed  and  used  for  more  than  fifteen  years,  and 
on  September  16th,  1930,  by  statement  and  letter  the  au¬ 
thorized  representative  of  the  Secretary  of  the  In- 
1789  terior  stated  that  the  present  use  and  contract  obli¬ 
gations  entitled  lands  served  by  the  Sunnyside  canal 
for  460,000  acre  feet  and  on  November  12th,  1930,  by  filing 
with  the  Supervisor  of  Hydraulics  of  the  State  of  Wash¬ 
ington,  an  application  to  appropriate  1300  c.f.s.  for  “bene¬ 
ficial  use”  from  March  1st  to  October  1st,  each  year  upon 
lands  served  by  the  Sunnyside  Canal,  recognized  that  these 
amounts,  which  were  either  equivalent  or  in  excess  of  the 
amounts  theretofore  furnished  lands  in  the  Sunnyside  Divi¬ 
sion,  with  the  amount  of  -water  required  to  beneficially  irri¬ 
gate  the  same  as  to  the  lands  in  the  district  and  to  other 
lands  to  the  extent  of  the  contract  requirements,  and  -which 
proved  sufficient  to  furnish  plaintiff’s  lands  the  amount  set 
forth  in  exhibit  “A”,  the  Secretary  of  Interior  expressly 
recognized  that  the  plaintiffs  had  a  proprietary  interest  in 
sufficient  carrying  capacity  to  carry  and  distribute  said 
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amount  of  water  and  sufficient  storage  capacity  to  supple¬ 
ment  the  natural  flow  and  furnish  said  lands  with  said 
amount. 

VIII 

The  decision  of  the  Supreme  Court  of  the  State  of  Wash¬ 
ington  that: 

“The  public  notice  and  order  of  the  Secretary  of  the  In¬ 
terior  under  date  of  October  17th,  1930,  limiting  the  water 
right  to  three  acre  feet  is  a  nullity.  That  order  was  not 
authorized  by  congress.  If  it  "were  so  authorized  such  an 
order  would  have  deprived  respondent  of  vested  property 
rights”, 

is  res  adjudicata  under  the  rule  announced  by  the  U.  S. 
Circuit  Court  in  United  States  vs.  Humboldt  Lovelock  Light 
&  Power  Co.,  97  Fed.  24,  38,  42,  and  the  plaintiff’s  rights, 
“and  the  extent  thereof”,  must  be  determined  by  the  law 
of  the  State  of  Washington,  and  this  court  “must  there¬ 
fore,  review  the  statutes  and  decisions  of  that  state,  to  de¬ 
termine  the  questions  herein.”  Section  39  of  the  Water 
Code  which  provides  that:  “The  right  to  the  use  of  water 
which  has  been  applied  to  a  beneficial  use  in  the  state  shall 
be  and  remain  appurtenant  to  the  land  or  place  where  the 
same  is  used”  prohibits  the  Secretary  of  the  In- 
1790  terior  from  depriving  the  plaintiffs  of  the  right  to 
the  use  of  any  portion  of  the  water  heretofore  used 
upon  their  lands. 

IX 

Under  the  evidence  most  favorable  to  the  defendant,  the 
public  notice  and  orders  sought  to  be  vacated  struck  down 
vested  property  rights  “not  only  acquired  under  congres¬ 
sional  acts,  state  law’s  and  government  contracts,  but  set¬ 
tled  and  determined  by  his  predecessors  in  office”,  and  the 
plaintiffs  are  entitled  to  judgment  adjudicating  these  notices 
and  orders  to  be  void. 

This  motion  is  based  upon  the  depositions  of  E.  D.  Mar¬ 
tin,  W.  H.  Wallace,  H.  W.  Emery,  Frank  W.  Redfield,  Dana 
Templin  and  Frank  A.  Ballard,  taken  pursuant  to  commis- 
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sion  and  on  file  herein,  and  upon  the  records  and  files  in  this 
action  including  documentary  exhibits,  typewritten  copy  of 
testimony  taken  and  affidavit  hereto  attached. 

STEPHEN  E.  CHAFFEE 
WM.  G.  FEELY 
E.  C.  FINNEY 

Attorneys  for  plaintiffs. 

Service  of  the  foregoing  motion  for  partial  new  trial  and 
copy  received  this  18th  day  of  June,  1940. 

J.  KENNARD  CHEADLE 
Attorney  for  Defendant. 

1791  Endorsed :  Filed  June  19  1940  Charles  E.  Stewart, 
Clerk 

Exhibit  “A” 


Year 

Parks 

Eder 

Fox 

Average 

1917 

S.04 

3.84 

1918 

5.38 

3.72 

1919 

4.53 

2.85 

1920 

4.5 

3.87 

5.95 

1921 

4.21 

3.96 

5.95 

1922 

4.55 

4.49 

4.51 

5.95 

1923 

4.77 

4.55 

3.46 

5.95 

1924 

4.81 

5.64 

3.63 

5.95 

1925 

5.98 

5.46 

3.31 

7.79 

1926 

5.13 

4.95 

4.63 

7.79 

1927 

5.04 

5.04 

4.68 

7.79 

1928 

5.60 

4.65 

5 

7.79 

1929 

5.69 

5.33 

5.65 

7.79 

1930 

5.54 

6.56 

5.70 

6.16 

1931 

4.80 

5.42 

4.73 

6.16 

1932 

6.11 

5.33 

5.22 

6.16 

1933 

7.32 

6.83 

5.9 

6.16 

1934 

7.09 

6.81 

5.45 

6.16 

1935 

8.83 

6.58 

5.86 

6.68 

1936 

6.20 

5.65 

5.56 

6.68 

1937 

6.10 

5.98 

5.43 

6.68 

1938 

6.45 

5.41 

5.92 

6.68 

1939 

6.74 

6.09 

5.40 

6.68 
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1792  Filed  Jun  19  1940  Charles  E.  Stewart,  Clerk 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court 

Mazine  Z.  Fox,  et  al., 

v.  Equity  No.  57738 

Harold  L.  Ickes,  Cal.  No.  176 

Secretary  of  the  Interior. 

Philip  Louis  Parks,  et  al. 

v.  I  Equity  No.  57739 

Harold  L.  Ickes,  Cal.  No.  177 

Secretary  of  the  Interior. 

Christina  Mariea  Eder, 

v.  Equity  No.  56640 

Harold  L.  Ickes,  Cal.  No.  178 

Secretary  of  the  Interior. 

Affidavit  of  Stephen  E.  Chaffee  in  Support  of  Plaintiff’s 

Motion  for  New  Trial 

State  of  Washington, 

County  of  Yakima,  ss: 

Stephen  E.  Chaffee,  being  first  duly  sworn  on  oath  de¬ 
poses  and  says:  I  was  present  and  acted  as  attorney  for 
the  plaintiffs  in  the  trial  of  the  above  entitled  actions ;  that 
during  plaintiffs  case  in  chief  I  offered  to  read  in  evidence 
the  deposition  of  E.  D.  Martin  taken  pursuant  to  commis¬ 
sion  issued  out  of  this  court  and  who  was  project  managei 
of  the  East  Division  of  Umatilla  Project,  constructed  undei 
the  Reclamation  Act  of  1902,  also  Dana  Templin  of  the  Bur¬ 
ley  Project,  Frank  A.  Ballard  of  the  Minindoka  project  and 
W.  H.  Wallace  and  H.  W.  Emery  of  the  Truckee-Carson 
Project.  That  I  again  offered  to  read  said  depositions  in 
rebuttal,  both  of  which  offers  were  denied  by  the  trial  court 
During  the  oral  argument  and  after  counsel  for  defendant 
had  argued  that  the  $52.00  per  acre  construction  charge  was 
for  only  three  acre  feet  of  water,  and  that  the  court  should 
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be  governed  by  the  Johnston  determination  I  stated  to  the 
court  in  substance  that  if  the  court  gave  weight  to  that  ar¬ 
gument  I  wished  to  re-open  the  cases  and  have  said  deposi¬ 
tions  read ;  that  in  my  opinion  said  depositions  are  very  ma¬ 
terial  and  important  under  the  decision  of  the  court 
1793  and  particularly  with  reference  to  amount  of  water 
actually  delivered  under  similar  public  notices,  and 
in  particular  the  fact  that  the  Bureau  of  Reclamation  never 
asserted  or  claimed  any  right  for  additional  construction 
charges  where  eight  acre  feet  of  water  was  delivered,  than 
where  two  acre  feet  was  delivered,  all  of  the  projects  in  con¬ 
nection  with  which  said  witnesses  testified  having  been  con¬ 
structed  under  the  Reclamation  Act  of  1902  with  similar 
water  right  applications.  This  affiant  verily  believes  that 
said  depositions  are  very  material  and  important  and  that 
plaintiffs  should  be  permitted  to  re-open  the  cases  for  the 
purpose  of  having  the  same  read. 

STEPHEN  E.  CHAFFEE 

Subscribed  and  sworn  to  before  me  this  15th  day  of  June, 
1940. 

IV A  M.  BISHOP 

Notary  Public  in  and  for  State  of 
Washington,  residing  at  Sunnyside. 


(Seal) 
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1794  Filed  Jun  21 1940 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 


MaZINE  Z.  FOX,  ET  AL., 
v. 

Harold  L.  Ickes, 
Secretary  of  the  Interior. 

Philip  Louis  Parks,  et  al. 
v. 

Harold  L.  Ickes, 

Secretary  of  the  Interior. 

Christina  Marie  a  Eder, 
v. 

Harold  L.  Ickes, 
Secretary  of  the  Interior. 


Equity  No.  57738' 
Cal.  No.  176 


Equity  No.  57739 ( 

Cal.  No.  177  [  Consolldated 


Equity  No.  57740 
Cal.  No.  176 


Motion  for  Leave  to  File  Suggestions  that  Findings,  Conclu¬ 
sions  and  Judgment  Herein  Be  Limited  to  Adjudication 
of  Validity  of  Public  Notices. 


Now  comes  the  State  of  Washington,  by  Smith  Troy,  At¬ 
torney  General  of  said  state,  and  appearing  specially  for  the 
purpose  of  this  motion  only,  and  not  generally,  and  moves 
the  court  for  leave  to  file  the  following  suggestions  amicus 
curiae,  that  the  decision,  findings  of  fact,  conclusions  of  law 
and  judgment  in  these  actions,  be  limited  to  the  adjudica¬ 
tion  of  the  validity  of  the  public  notices  and  orders  of  Oc¬ 
tober  17th,  1930  and  May  5th,  1932,  and  public  notices  issued 
pursuant  thereto,  upon  the  following  grounds : 


I 


According  to  the  decision  of  the  court  of  Appeals  in  these 
cases,  85  Fed.  2d.  294,  and  Supreme  Court,  300  U.  S.  82,  the 
purpose  of  these  actions  was  to  set  aside  and  hold  for  naught 
said  public  notices  and  orders.  On  January  15th,  1940  this 
court  in  an  opinion  denying  defendant’s  motion  to  dismiss 
defined  the  issue  litigated  as  follows : 
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“I  do  not  think  that  defendant  can  have  this  suit  dis¬ 
missed  as  moot  without  an  adjudication  of  the  question  of 
the  validity  of  these  orders”. 

1795  The  State  of  Washington  has  no  objection  to  a  de¬ 
cision,  finding,  conclusions  and  judgment  upon  the 
validity  of  these  orders.  The  State  of  Washington,  how¬ 
ever,  does  take  the  position  that  the  decision  of  the  Supreme 
Court  in  Lawrence  vs.  Southard,  192  Wash.  287,  is  res  adju- 
dicata  as  to  the  measure  and  extent  of  the  plaintiffs’  rights 
and  the  right  of  the  defendant  as  Secretary  of  the  Interior 
to  make  or  enforce  the  same,  and  calls  the  court’s  attention 
in  support  of  this  statement  to  the  case  of  United  States  vs. 
Humbolt  Lovelock  Irr.  Light  &  P.  Co.  97  Fed.  2d.  38,  decided 
by  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit  on  May 
31st,  1938,  wherein  the  court  stated: 

“Whatever  rights  appellant  may  have,  and  the  extent 
thereof,  must  be  determined  by  the  law  of  Nevada.  43  US 
CA,  Sec.  383 ;  California  Oregon  Power  Co.  vs.  Cement  Co., 
295  U.  S.  142, 155, 162,  55  S.  Ct.  725,  728,  730,  79  L.  Ed.  1356. 
We  must,  therefore,  review  the  statutes  and  decisions  of 
that  state,  to  determine  the  questions  herein”. 

This  decision  is  in  harmony  with  State  of  Nebraska  vs. 
State  of  Wyoming,  295  U.  S.  40,  where  the  Supreme  Court 
construed  Sec.  383,  Title  43  USCA,  which  requires  “the  Sec¬ 
retary  of  the  Interior,  in  carrying  out  the  provisions  of  this 
act”  to  “proceed  in  conformity  with  such  laws”  of  the  State 
of  Washington,  and  that  “nothing  in  this  act  shall  be  con¬ 
strued  as  affecting  or  intended  to  affect  or  to  in  any  way 
interfere  with  the  laws  of”  the  State  of  Washington,  “re¬ 
lating  to  the  control,  appropriation,  use,  or  distribution  of 
water  used  in  irrigation,  or  any  vested  right  acquired  there¬ 
under”,  in  which  case  the  court  stated: 

“Reservoirs  of  large  capacity  have  accordingly  been  con¬ 
strued  and  operated  by  the  United  States,  but  solely  under 
and  subject  to  the  irrigation  and  appropriation  laws  of  Wy- 


oming  *  •  •  all  the  acts  of  the  Reclamation  Bureau  in 
1796  operating  the  reservoirs  so  as  to  impound  and  re¬ 
lease  waters  of  the  river  are  subject  to  the  authority 
of  Wyoming”. 

In  Ickes  vs.  Fox,  300  U.  S.  42,  the  court  said : 

“But  all  non-navigable  waters  were  reserved  for  the  use 
of  the  public  under  the  laws  of  the  various  arid  land  states. 
California  Oregon  Power  Co.  vs.  Cement  Co.,  295  U.  S.  142, 
162,  55  S.  Ct.  725,  730,  79  L.  ed.  1336”. 

II 

The  other  users  of  water  from  the  Yakima  River  are  in¬ 
dispensable  parties  to  a  suit  adjudicating  the  measure  of 
plaintiff’s  rights  under  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Commonwealth  Trust  Co.  vs.  Smith, 
266  U.  S.  152,  where  the  following  rule  was  established: 

“In  short,  the  interest  of  the  contract  holders  are  so  re¬ 
lated  that  an  effective  and  just  determination  of  the  ques¬ 
tions  can  only  be  had  in  a  proceeding,  at  which  all  are  par- 


The  legislature  of  this  state  following  the  provisions  gen¬ 
erally  made  in  the  arid  land  states  adopted  a  Water  Code 
(Chap.  117  of  the  Laws  of  1917),  which  the  Supreme  Court 
of  this  state  has  construed  to  provide  a  complete  system  for 
the  regulation  and  distribution  of  the  waters  of  the  state, 
and  authorizes  the  Supervisor  of  Hydraulics  to  control  all 
the  waters  of  the  state  for  irrigation  purposes,  including 
those  which  have  heretofore  been  appropriated,  and  makes 
provision  to  make  parties  to  the  proceeding  all  persons  in¬ 
terested  in  the  use  of  ^waters  from  a  common  source  such 
as  the  Yakima  River. 

IV 

A  petition  for  the  adjudication  of  the  rights  to  the  use  of 
the  waters  of  the  Yakima  River  and  its  tributaries,  has  been 


filed  with  the  supervisor  of  Hydraulics  of  this  state. 
1797  An  attempted  adjudication  of  the  measure  of  plain¬ 
tiffs’  rights  would  tend  to  confuse  and  interfere 
with  adjudication  when  made  by  the  state. 

For  the  reasons  herein  stated  the  State  of  Washington, 
suggests  that  the  decision,  findings,  conclusions  and  judg¬ 
ment  in  these  suits  be  limited  to  the  issue  of  the  validity  of 
the  public  notices  and  orders  sought  to  be  vacated ;  that  the 
rights  of  the  plaintiffs  to  have  said  notices  and  orders  va¬ 
cated  be  determined  by  the  appropriation  and  irrigation 
laws  of  the  State  of  Washington,  as  construed  by  the  Su¬ 
preme  Court  of  the  State,  and  that  in  no  event  should  any 
judgment  be  entered  which  wdll  embarrass  or  hinder  the  Su¬ 
pervisor  of  Hydraulics  of  the  State  of  Washington  in  the 
performance  of  the  duties  imposed  upon  him  by  the  Water 
Code  in  the  distribution  of  the  waters  of  the  Yakima  River 
and  its  tributaries. 

Respectfully  submitted, 

SMITH  TROY 
Attorney-General  of  State 
of  Washington. 
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1799  Filed  Jul  24  1940 

In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Holding  an  Equity  Court 
Consolidated 

Equity  No.  57738,  Cal.  No.  176 

Mazine  Z.  Fox,  et  al., 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Equity  No.  57739,  Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Equity  No.  57740,  Cal.  No.  178 

Christina  Mariea  Eder 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Motion  for  Summary  Judgment. 

Come  now  the  plaintiffs  in  the  above-entitled  actions  and 
under  and  pursuant  to  Rule  56  of  Rules  of  Civil  Procedure 
for  the  District  Courts,  move  the  Court  for  a  summary  judg¬ 
ment  adjudicating  the  public  notices  and  orders  of  October 
17, 1930  and  May  5, 1932,  and  all  notices  and  orders  promul¬ 
gated  pursuant  thereto,  limiting  plaintiffs  ’  water  rights, 
and/or  providing  for  a  water  rental  charge  for  the  use  of 
water  above  the  limited  amount,  to  be  a  nullity,  on  each  and 
all  of  the  following  grounds,  to  wit: 

L 

Plaintiffs’  rights  to  the  use  of  water  to  the  extent  of  past 
use  vested  and  accrued  and  have  been  recognized  by  the 
local  customs  and  practice  of  the  Secretary  of  the  Interior 
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and  his  agents,  employees  and  subordinates  since  the  United 
States  acquired  the  Sunnyside  Canal  in  1906.  Said  public 
notices  and  orders  are  void  because  they  attempted  to  de¬ 
prive  plaintiffs  of  rights  so  acquired. 

II. 

Plaintiffs’  rights  to  the  use  of  water  to  the  extent  of  past 
use  became  appurtenant  to  their  lands  pursuant  to  the  Rec¬ 
lamation  Act,  state  statutes  and  dicisions,  and  government 
contracts.  Said  public  notices  and  orders  are  void  because 
they  attempted  to  deprive  plaintiffs  of  rights  so  acquired. 

in. 

Plaintiffs’  rights  to  storage  capacity  in  Kachess  Reser¬ 
voir,  sufficient  to  supplement  the  natural  flow  of  the  Yakima 
River,  also  carrying  capacity  of  the  Sunnyside  Canal  and, 
as  to  plaintiffs  Eder  and  Fox,  to  carrying  capacity 
1800  in  the  Mabton  siphon,  are  protected  by  the  Warren 
Act.  Said  public  notices  and  orders  are  void  because 
they  attempted  to  deprive  plaintiffs  of  rights  so  acquired. 

IV. 

The  Secretary  of  the  Interior  is  prohibited  from  increas¬ 
ing  the  construction  charges  after  the  same  have  been  fixed 
by  public  notice  or  contract.  Said  public  notices  and  orders 
are  void,  because  the  primary  purpose  thereof  was  to  in¬ 
crease  construction  charges. 

V. 

The  measure  of  plaintiffs’  water  rights  is  a  sufficient 
amount  of  water  to  make  their  “said  land  available  for  ag¬ 
ricultural  purposes  to  the  full  extent  of  the  soil  thereof” 
and  became  fully  vested  when  the  water  was  used  thereon. 
Defendant  introduced  no  evidence  as  to  this  measure  of 
plaintiffs’  water  rights.  Said  public  notices  and  orders  are 
void  because  they  attempted  to  strike  down  a  portion  of 
plaintiffs’  water  rights. 
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VI. 

The  predecessor  in  office  of  the  defendant  determined 
that  4.5  acre-feet  per  acre  per  annum  was  the  minimum 
water  requirements  for  all  of  the  Eder  and  for  37.5  acres 
of  the  Fox  lands,  and  3.5  acre-feet  per  acre  per  annum  for 
10  acres  of  the  Fox  lands,  and  said  determination  became  a 
rule  of  property.  Said  notices  and  orders  are  void  because 
the  defendant  has  no  right  to  make  or  enforce  an  order  upon 
which  property  rights  had  been  fixed  pursuant  to  the  deter¬ 
mination  of  his  predecessor  in  office,  and  said  public  notices 
and  orders  are  void  upon  this  ground. 

VII. 

The  predecessor  in  office  of  the  defendant  appointed  the 
project  superintendent  to  determine  the  amount  of  water 
to  beneficially  irrigate  all  of  plaintiffs’  lands,  and  pursuant 
thereto,  the  project  superintendent  determined  the  amount 
required  as  the  amount  actually  delivered,  and  said  deter¬ 
mination  so  made  became  a  rule  of  property  binding  upon 
the  defendant. 

1801  VIII. 

Natural  flow  or  spring  run-off  rights  to  the  extent  of  the 
full  carrying  capacity  of  the  Sunnyside  Canal  and  distribu¬ 
tion  system  vested  by  appropriation  in  1890,  and  has  al¬ 
ways  been  recognized  by  the  respective  Secretaries  of  the 
Interior,  their  agents,  employees  and  subordinates  ever 
since  the  United  States  acquired  the  Sunnyside  Canal  water 
appropriations  and  distribution  system.  Said  public  no¬ 
tices  and  orders  are  void  because  they  attempted  to  deprive 
plaintiffs  of  a  portion  of  this  natural  flow  or  spring  run-off 
right  after  June  1  of  each  year. 

IX. 

The  decision  of  the  Supreme  Court  in  these  cases  is  the 
law  of  the  case  and  res  adjudicata  upon  the  principles  in¬ 
volved,  and  defendant  has  wholly  failed  to  prove  any  fact 
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or  facts  why  said  principles  of  law  so  established  should 
not  be  applied  by  the  Court,  and  said  notices  and  orders 
are  void  on  this  ground. 

X. 

Plaintiffs’  rights  and  the  extent  thereof  are  determined 
by  the  statutes  and  decisions  of  the  State  of  Washington, 
and  the  defendant  is  required  to  proceed  in  conformity  and 
under  the  rules  established  in  the  decisions  of  the  Supreme 
Court  of  that  state.  Said  public  notices  and  orders  are  void 
because  they  deprived  plaintiffs  of  vested  rights  which  are 
protected  by  the  statutes  and  decisions  of  that  state. 

XL 

The  Secretary  of  the  Interior  is  without  jurisdiction  to 
determine  the  question  as  to  the  rights  of  the  plaintiffs  to 
the  use  of  water,  that  being  a  question  solely  within  the  ju¬ 
risdiction  of  the  Courts  of  the  State  of  Washington,  and 
the  orders  and  notices  are  a  nullity  upon  this  ground. 

XII. 

The  orders  and  notices  attempted  to  strike  down  vested 
property  rights  without  notice  and  without  a  hearing  and 
are  void  upon  this  ground. 

1802  This  motion  is  based  upon  the  amended  bills  of 
complaint,  defendant’s  answers  thereto,  also  on  doc¬ 
umentary  and  oral  evidence  introduced  at  the  trial,  Acts 
of  Congress,  state  statutes  and  Court  decisions  referred  to 
in  the  points  and  authorities  herewith. 

STEPHEN  E.  CHAFFEE 
WM.  G.  FEELY 
E.  C.  FINNEY 

Attorneys  for  Plaintiffs 

Copy  of  foregoing  Motion  for  Summary  Judgment  re¬ 
ceived  and  service  accepted  this  24th  day  of  July,  1940. 

J.  KENNARD  CHEADLE 
R.  J.  CARR 

Attorneys  for  Defendant 
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1803  Filed  Jul  24  1940 

In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Holding  an  Equity  Court 
Consolidated 

Equity  No.  57738,  Cal.  No.  176 

Mazine  Z.  Fox,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57739,  Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57740,  Cal.  No.  178 

Christina  Mariea  Eder 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Request  for  Oral  Hearing  on  Plaintiffs ’  Motion  for 
Summary  Judgment 

Comes  now  plaintiffs  and  request  that  an  oral  hearing  of 
plaintiffs’  motion  for  summary  judgment  be  had  pursuant 
to  rule  15  (5)  of  Rules  of  Procedure  for  District  Court  of 
the  United  States  for  the  District  of  Columbia. 

STEPHEN  E.  CHAFFEE 
WM.  G.  FEELY 
E.  C.  FINNEY 
Attorneys  for  Plaintiffs 

Copy  of  foregoing  request  for  oral  hearing  received  and 
service  accepted  this  24th  day  of  July,  1940. 

J.  KENNARD  CHEADLE 
R.  J.  CARR 
Attorneys  for  Defendant 
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1798  Filed  Jul  30  1940 

In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Holding  an  Equity  Court 
Consolidated 

Equity  No.  57738,  Cal.  No.  176 

Mazine  Z.  Fox,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Equity  No.  57739,  Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Equity  No.  57740,  Cal.  No.  178 

Christina  Mariea  Eder 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Order 

The  above-entitled  actions,  consolidated,  coming  on  to  be 
heard  further  on  the  25th  day  of  June,  1940,  on  the  plain¬ 
tiffs’  motion  for  partial  new  trial;  and  points  and  author¬ 
ities  in  support  of  and  in  opposition  to  said  motion  having 
been  filed  and  considered,  oral  argument  on  said  motion 
having  been  heard,  and  the  Court  being  fully  advised  in  the 
premises ;  it  is  hereby 

Ordered,  adjudged  and  decreed  this  30th  day  of  July, 
1940,  that  the  plaintiff’s  motion  for  partial  new  trial  herein 
be,  and  the  same  hereby  is  denied. 

JENNINGS  BAILEY 
Justice 

We  consent  as  to  Form: 


Attorney  for  Plaintiff. 

J.  KENNARD  CHEADLE 
Attorney  for  Defendant. 
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1804  Filed  Jul  24  1940 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57738 

Cal.  No.  176 

MaZINE  Z.  Fox,  ET  AL., 

V. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
Findings  of  Fact 

The  above  entitled  action  (having  been  consolidated  for 
purposes  of  trial  with  the  action  of  Philip  Louis  Parks,  et 
al.,  v.  Harold  L.  Ickes,  Secretary  of  the  Interior,  Equity  No. 
57739,  and  the  action  of  Christina  Mariea  Eder  v.  Harold 
L.  Ickes,  Secretary  of  the  Interior,  Equity  No.  57740,  came 
on  regularly  for  hearing  before  the  Court  on  the  12th  day  of 
February,  1940.  The  plaintiffs  appeared  by  their  attorneys 
William  Feely,  E.  C.  Finney  and  Stephen  E.  Chaffee,  and 
the  defendant  appeared  by  his  attorneys,  J.  Kennard 
Cheadle  and  B.  E.  Stoutemyer.  Depositions,  oral  testimony, 
documentary  evidence,  and  numerous  exhibits  were  intro¬ 
duced  by  the  parties  plaintiff  and  defendant  during  the  days 
of  February  12, 13, 14, 15, 16, 19,  20,  21,  23,  26,  27,  28  and  29. 
On  March  4, 1940  oral  arguments  were  made  by  counsel  for 
plaintiffs  and  defendant,  respectively.  Both  before 

1805  and  after  oral  argument  briefs  were  submitted  by  the 
parties  plaintiff  and  defendant.  Thereupon  the  Court 

took  the  said  action  under  advisement.  After  full  consider¬ 
ation  of  the  pleadings  and  of  all  the  evidence  submitted  in 
the  above  entitled  action,  and  the  law  applicable  thereto, 

The  Court  hereby  finds  the  facts  to  be  that: 
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2. 

The  plaintiffs  are  citizens  and  residents  of  the  State  of 
Washington,  and  are  the  owners  of  the  land  described  in  the 
amended  bill  of  complaint  and  alleged  to  be  owned  by  the 
plaintiffs. 

3. 

The  land  and  water  right  of  the  plaintiffs  involved  in  the 
above  entitled  action  are  located  in  the  Yakima  Valley  in 
the  State  of  Washington,  wuthin  the  area  therein  known  as 
the  Sunnyside  Division  of  the  Yakima  reclamation  project 
constructed  by  the  United  States  government  under  the  pro¬ 
visions  of  the  Act  of  Congress  of  June  17,  1902  (32  Stat. 
388)  and  acts  amendatory  thereof  or  supplementary  there¬ 
to. 

1806  4. 

The  defendant  Harold  L.  Ickes  is  now,  and  has  been  ever 
since  March  4,  1933,  the  Secretary  of  the  Interior  of  the 
United  States. 

5. 

Pursuant  to  the  provisions  of  the  Act  of  June  17,  1902 
(32  Stat.  388),  knowm  as  the  Reclamation  Act,  the  then  Sec¬ 
retary  of  the  Interior  in  or  about  the  year  1905  caused  sur¬ 
veys  and  investigations  to  be  made  of  a  proposed  reclama¬ 
tion  project  in  the  Yakima  Valley,  in  the  State  of  Washing¬ 
ton,  now  commonly  known  as  the  Yakima  project,  found  the 
same  to  be  feasible  and  let  contracts  for  the  construction 
thereof. 

6. 

The  Yakima  project  consists  of  the  following  principal 
irrigation  divisions:  the  Kittitas  Division  represented  by 
the  Kittitas  Reclamation  District ;  the  Rosa  Division  repre- 
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sented  by  the  Rosa  Irrigation  District ;  the  Tieton  Division 
represented  by  the  Yakima-Tieton  Irrigation  District  and 
the  Tieton  Water  Users’  Association;  the  Wapato  Division 
represented  by  the  Yakima  Reservation  Irrigation  District; 
and  the  Sunnvside  Division.  In  the  Sunnyside  Division  the 
majority  of  the  land  is  included  in  and  represented  by 

1807  the  Sunnyside  Valley  Irrigation  District,  of  which 
district  the  plaintiffs  in  the  above  entitled  action  are 

members.  The  irrigation  districts  in  the  Sunnyside  Divi¬ 
sion,  other  than  the  Sunnyside  Valley  Irrigation  District, 
are  the  Grandview  Irrigation  District;  Granger  Irrigation 
District;  Outlook  Irrigation  District;  Prosser  Irrigation 
District;  Snipes  Mountain  Irrigation  District;  Sunnyside 
Irrigation  District;  and  Billah  Irrigation  District.  In  ad¬ 
dition  to  the  five  main  irrigation  divisions  of  the  Yakima 
project  there  are  eight  old  canal  companies  of  the  Yakima 
Valley  which  have  become  parts  of  the  Yakima  project  by 
contracting  under  the  Act  of  February  21,  1911  (36  Stat. 
925),  known  as  the  Warren  Act,  to  receive  supplemental 
water  supplies  out  of  the  Yakima  project  water  supply  of 
the  United  States,  which  companies  are  the  Broadway  Irri¬ 
gation  Company;  Moxee  Ditch  Company,  Sub-A;  Naches- 
Selah  Irrigation  District;  Selah  &  Moxee  Irrigation  Dis¬ 
trict;  Terrace  Heights  Irrigation  District;  Union  Cap  Irri¬ 
gation  District;  West  Side  Irrigating  Company;  and  Yak¬ 
ima  Valley  Canal  Company. 

7. 

The  Yakima  project’s  Storage  division  includes  the  fol¬ 
lowing  reservoirs,  located  near  the  headwaters  of  the 

1808  Yakima  River  and  its  principal  tributaries :  Rumping 
Lake,  Clear  Creek,  Cle  Elum,  Kachers,  Keechelus, 

and  Tieton. 

8. 

The  said  reservoirs  were  constructed  for,  and  have  been 
administered  as  a  common  source  of  water  supply  for,  all  of 
the  divisions  of  the  Yakima  project. 
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9. 

Under  date  of  May  4,  1905  the  Secretary  of  the  Interior, 
acting  through  his  duly  authorized  subordinate,  T.  A.  No¬ 
ble,  duly  withdrew  and  appropriated,  under  the  provisions 
of  the  act  of  the  Legislature  of  the  State  of  Washington,  ap¬ 
proved  March  4,  1905,  entitled : 

“An  Act  relating  to  the  appropriation  of  waters  of  the 
State  for  irrigation  purposes,  granting  to  the  United  States 
the  right  to  exercise  the  power  of  eminent  domain  in  ac¬ 
quiring  lands,  water  and  other  property  for  rights  of  way, 
and  for  reservoirs  and  other  irrigation  works,  granting  to 
the  United  States  certain  rights  in  State  lands  and  in  the 
waters  of  the  State,  relating  to  water  users’  associations, 
and  declaring  an  emergency”,  (now  appearing  as  sections 
7409,  7410,  7411,  7412  and  7413  of  Remington’s  Revised 
Statutes  of  the  State  of  Washington) 

all  the  then  unappropriated  waters  of  the  Yakima  River  and 
its  tributaries  for  the  purpose  of  the  irrigation  of  the  lands 
of  all  of  the  various  divisions  of  the  Yakima  reclamation 
project;  and  under  date  of  April  23, 1906  filed  a  supplemen¬ 
tal  withdrawal  and  appropriation  of  the  said  unappropri¬ 
ated  vraters. 

1809  10. 

The  United  States,  acting  through  the  Secretary  of  the 
Interior,  has  complied  with  the  provisions  of  the  laws  of  the 
State  of  Washington  applicable  to  the  withdrawal  and  ap¬ 
propriation  of  the  said  water  supply  for  the  purposes  of  the 
Yakima  project;  and  the  right  of  the  United  States  to  store, 
impound,  divert  and  distribute  the  said  water  for  the  pur¬ 
poses  of  the  said  water  filings  is  now  in  good  standing. 

11. 

Under  orders  duly  made  by  the  State  officer  authorized  by 
law  to  make  such  orders,  namely  the  State  Supervisor  of 
Hydraulics,  the  time  allowed  for  completion  of  works  and 
beneficial  use  under  the  said  filings  has  been  extended  down 
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to  the  present  time;  and  the  last  extension  extends  to  De¬ 
cember  31,  1942.  The  last  extension  thus  granted  by  the 
Supervisor  of  Hydraulics  of  the  State  of  Washington  is  in 
the  following  language : 

“Ordered  and  Determined  That  the  time  within  which  the 
United  States  is  required  to  complete  plans  for  the  Yakima 
Project  and  file  water  right  applications,  in  addition  to  those 
now  on  file  in  this  office,  as  provided  in  the  act  of  the  legisla¬ 
ture  hereinabove  referred  to,  be  and  is  hereby  extended  to 
the  thirty-first  day  of  December,  1942,  and  that  during  that 
period  no  permits  for  the  appropriation  of  waters  herein¬ 
above  described  will  be  granted  except  on  application  filed 
by  the  United  States  and  those  filed  for  the  use  of  waters 
of  Ahtanum  and  Wenae  Creeks  and  for  waters  of  small 
streams  and  springs  in  the  Yakima  River  Basin  that 
1810  may  be  used  for  fish  hatcheries,  mining,  the  operation 
of  small  hydroelectric  power  plants  for  private  use, 
for  domestic  purposes  for  individual  homes,  public  resorts, 
camps  and  recreational  grounds  for  which  permits  may  be 
issued  on  pending  or  new  applications;  Provided  that  on 
obtaining  a  waiver  from  the  Secretary  of  the  Interior  per¬ 
mits  may  be  issued  for  the  appropriation  of  water  for  other 
purposes  and  larger  amounts  when  such  use  will  not  conflict 

with  the  present  or  contemplated  use  by  the  United  States ; 

*  •  •  >> 

12. 

Shortly  prior  to  May  7,  1906  the  land  owners  in  the  area 
now  included  in  the  Sunnyside  Valley  Irrigation  District 
organized,  under  the  laws  of  the  State  of  Washington,  a  pri¬ 
vate  corporation  known  as  the  Sunnyside  Water  Users’  As¬ 
sociation.  Under  date  of  May  7,  1906  the  said  association 
entered  into  a  contract  with  the  United  States  in  the  form 
attached  to  the  plaintiffs’  amended  bill  of  complaint  as  Ex¬ 
hibit  A.  But  thereafter  the  said  land  owners  organized,  un¬ 
der  the  irrigation  district  laws  of  the  State  of  Washington, 
the  Sunnyside  Valley  Irrigation  District,  a  quasi  municipal 
corporation,  which  embraced  the  lands  previously  repre- 
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sented  by  said  association.  Thereupon,  under  date  of 
March  16,  1918  a  three-partv  contract,  between  the  United 
States,  the  Sunnyside  Valley  Irrigation  District  and  the 
Sunnvside  Water  Users’  Association,  was  made  in  the  form 
attached  to  the  defendant’s  answer  as  Exhibit  F. 

13. 

1811  Under  said  contract  of  March  16,  191S  the  Sunny- 
side  Water  Users’  Association  was  dissolved,  the 

liens  created  by  the  stock  subscription  contracts  to  the  said 
association  were  released,  the  contract  of  May  7,  1906  be¬ 
tween  the  United  States  and  the  said  Sunnyside  Water 
Users’  Association  was  discharged,  and  the  said  district 
was  substituted  in  lieu  of  the  said  association  as  the  organi¬ 
zation  of  the  water  users  within  the  boundaries  of  said  dis¬ 
trict  ;  and  it  was  provided  in  said  contract  of  March  16, 1918 
that  the  water  rights  under  the  individual  water  right  ap¬ 
plications  (including  those  made  by  the  predecessors  in  in¬ 
terest  of  the  plaintiffs  in  this  action)  and  under  the  supple¬ 
mental  water  contracts  should  not  be  deemed  in  any  wise 
to  have  been  “abrogated,  enlarged  or  modified”  by  said 
contract  of  March  16,  1918.  Ever  since  the  execution  of 
said  contract  of  March  16,  1918  the  Sunnyside  Valley  Irri¬ 
gation  District  has  represented  the  said  users  in  their  deal¬ 
ings  with  the  United  States  and  the  officers  of  the  Depart¬ 
ment  of  the  Interior. 

14. 

1812  The  United  States  in  connection  with  the  construc¬ 
tion  of  the  Sunnyside  Division  of  the  Yakima  project 

purchased  a  comparatively  small  canal  system  and  related 
water  rights  owned  by  the  Washington  Irrigation  Com¬ 
pany.  The  United  States  enlarged  and  extended  that  sys¬ 
tem  to  serve  as  the  main  canal  for  the  Sunnyside  Division 
of  the  Yakima  project,  and  in  connection  therewith  con¬ 
structed  a  siphon  across  the  Yakima  River  and  by  means  of 
said  siphon  provided  irrigation  water  for  the  first  time  to 
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lands  lying  on  the  south  side  of  the  Yakima  River  in  the 
vicinity  of  Mabton,  including  the  land  of  the  plaintiffs. 

15. 

The  land  of  the  plaintiffs  is  located  on  the  opposite  side 
of  the  river  from  the  side  on  which  the  canal  of  the  Wash¬ 
ington  Irrigation  Company  was  located  and  never  had  any 
water  rights  or  rights  of  any  kind  under  the  Washington 
Irrigation  Company,  and  never  had  any  water  rights  of  any 
kind  from  any  source  until  rights  were  acquired  from  the 
United  States  by  plaintiffs’  predecessors  in  interest  under 
their  water  right  contracts  with  the  United  States. 

1813  16. 

In  order  properly  to  design  and  construct  an  irrigation 
system  it  is  necessary  to  determine  in  advance  the  duty  of 
water  or  amount  of  water  per  acre  for  which  the  irrigation 
system  is  to  be  designed  and  constructed,  so  that  the  capaci¬ 
ties  of  the  various  canals  and  laterals  may  be  properly  de¬ 
signed  and  properly  constructed  to  carry  the  determined 
amounts  of  water. 

17. 

The  canal  system  for  the  Sunnvside  Division  of  the  Ya¬ 
kima  project  was  designed  and  constructed  to  carry  ap¬ 
proximately  3  acre-feet  of  water  per  annum  to  each  irri¬ 
gable  acre  in  said  division,  and  the  amount  of  water  to  be 
furnished  through  said  canal  system  could  not  be  increased 
beyond  the  said  designed  capacity  without  redsigning  said 
system  and  enlarging  the  same,  at  a  very  great  cost. 

18. 

Pursuant  to  the  provisions  of  section  4  of  the  Reclamation 
Act  of  June  17,  1902  (32  Stat.  388)  the  Secretary  of  the 
Interior  on  March  2,  1909  issued  a  public  notice  an- 

1814  nouncing  the  construction  charge  per  acre  and  the 
amount  of  water  per  acre  to  be  furnished  for  the 

lands  described  in  said  notice,  including  the  land  of  the 
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plaintiffs,  all  being  reclamation  act  lands  or  public  notice 
lands  of  the  said  Sunnyside  Division.  In  said  public  notice 
the  Secretary  of  the  Interior  announced  a  construction 
charge  of  $52  per  acre  for  the  said  public  notice  or  reclama¬ 
tion  act  lands,  and  also  announced  that  the  amount  of  water 
to  be  furnished  would  be  3  acre-feet  per  acre  per  annum. 
The  announced  charge  of  $52  per  acre  was  the  then  esti¬ 
mated  cost  of  furnishing  3  acre-feet  per  acre  per  annum. 

19. 

Pursuant  to  the  provisions  of  the  public  notice  of  March 
2,  1909,  the  predecessors  in  interest  of  the  plaintiffs  en¬ 
tered  into  water  right  applications  or  contracts  with  the 
United  States  wherein  the  said  predecessors  of  the  plain¬ 
tiffs  agreed  that  the  amount  to  be  paid  as  a  construction 
charge  on  their  land  would  be  $52  per  acre;  and  it  was 
further  agreed  in  said  water  right  contracts  that : 

“2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  which  shall  be  beneficially  used  for  the 
irrigation  thereof,  but  in  no  case  exceeding  the  share  pro¬ 
portionate  to  irrigable  acreage,  of  the  water  supply 
1815  actually  available  as  determined  by  the  project  man¬ 
ager  or  other  proper  officer  of  the  United  States,  or 
of  its  successors  in  the  control  of  the  project,  during  the 
irrigation  season  for  the  irrigation  of  lands  under  said  unit. 
If  measuring  devices  are  not  installed  at  the  land,  the 
amount  of  water  delivered  shall  be  determined  by  the  Rec¬ 
lamation  Service  official  in  charge  of  the  project  a  reason¬ 
able  allowance  being  made  for  losses  of  water  after  passing 
the  point  of  measurement.’ ’ 

20. 

The  amount  of  irrigable  land  included  in  the  said  Sunny- 
side  Division  or  Sunnyside  unit  of  the  Yakima  project  and 
the  amount  of  water  actually  available  for  the  lands  under 
said  unit  or  division  is  such  that  the  share  proportionate 
to  irrigable  acreage  as  specified  in  the  said  contracts  of  the 
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predecessors  of  the  plaintiffs  is  equivalent  to  3  acre-feet 
per  acre  per  annum. 

21. 

In  the  annual  reports  made  by  the  Secretary  of  the  In¬ 
terior  to  Congress  under  the  provisions  of  said  Reclamation 
Act,  from  the  seventh  to  the  twenty-fifth,  inclusive,  the 
Secretary  of  the  Interior  announced  the  water  duty  on  the 
Sunnyside  Division  of  the  Yakima  project  as  3  acre-feet  per 
acre  per  annum  at  the  farm. 

1816  22. 

On  October  17,  1930  the  then  Secretary  of  the  Interior 
issued  the  notice  (defendant’s  Exhibit  17),  which  is  com¬ 
plained  of  in  this  action,  wherein  it  was  provided  that  as 
to  those  public  notice  lands,  including  plaintiffs’  land,  under 
contracts  providing  for  the  delivery  of  3  acre-feet  of  water 
(designated  in  the  notice  as  “A”  and  “B”)  the  water  de¬ 
liveries  for  the  year  1931  and  subsequent  years  would  be 
limited  to  the  3  acre-feet  provided  in  the  contract  but 

“that  so  long  as  there  is  surplus  stored  water  available  not 
required  to  meet  the  contract  obligations  of  the  United 
States  to  other  parties,  water  in  excess  of  3  acre-feet  may 
be  rented  by  water  users  of  the  Sunnyside  Valley  Irrigation 
District  of  the  classes  referred  to  above  as  “A”  and  “B” 
whose  rights  are  limited  under  their  applications  and  con¬ 
tracts  to  3  acre-feet.” 

23. 

Water  deliveries  in  excess  of  the  3  acre-feet  per  acre  per 
annum  provided  for  by  plaintiffs’  contracts  with  the  United 
States  have  been  made  for  the  plaintiffs’  land  and  for  the 
lands  of  some  other  public  notice  landowners  in  the  Sunny¬ 
side  Valley  Irrigation  District.  However,  the  method  of 
delivery  known  as  the  “holler”  system  has  been  the  basis 
and  measure  of  deliveries  of  excess  water,  and  under 
1817  this  “holler”  system  the  water  user  who  called  for 
extra  water  generally  received  it  if  the  ditchrider  or 
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watermaster  had  it  available  for  delivery,  regardless  of 
whether  it  was  or  was  not  in  excess  of  contract  amounts, 
and  regardless  of  whether  it  was  or  was  not  really  needed 
for  beneficial  use. 

24. 

The  amount  of  water  delivered  for  the  land  of  the  plain¬ 
tiffs  in  past  years,  under  the  “holler”  system,  was  waste- 
fullv  applied,  resulting  in  a  waste  of  water  and  in  some 
injury  to  the  soil. 

25. 

The  ditchriders,  and  watermasters  and  other  local  em¬ 
ployees  of  the  Reclamation  Bureau  who  delivered  excess 
water  under  the  “holler”  system  were  not  qualified  to  de¬ 
termine  the  amount  of  water  needed  for  beneficial  use  on 
the  lands  and  were  not  authorized  by  the  Secretary  of  the 
Interior  to  make  any  such  determination,  and  in  most  cases 
made  only  a  superficial  inspection  of  the  lands  if  any  inspec¬ 
tion  at  all. 

26. 

The  methods  of  irrigation  followed  on  plaintiffs’  land 
resulted  in  an  unnecessary  amount  of  water  running 
ISIS  off  as  surface  waste  without  benefit  to  the  crops,  and 
in  a  large  part  of  the  water  being  lost  through  exces¬ 
sive  deep  percolation. 

27. 

On  the  land  of  the  plaintiffs  water  is  distributed  to  vari¬ 
ous  parts  of  the  farm  almost  entirely  by  means  of  open  farm 
ditches,  causing  heavy  percolation  losses,  whereas  on  many 
other  lands  in  the  same  division  of  the  project  there  is  in 
effect  the  better  practice  of  distributing  water  through 
flumes  which  greatly  reduce  seepage  losses.  In  this  par¬ 
ticular  the  irrigation  system  on  plaintiffs’  farm  has  not 
been  brought  up  to  a  reasonable  standard  of  economy  and 
efficiency. 
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28. 

During  the  year  1934,  which  was  the  year  when  the  com- 
plained-of  reduction  in  water  deliveries  for  plaintiffs’  land 
occurred,  the  plaintiffs’  land  produced  as  good  crops  as  in 
prior  years  when  the  “holler”  system  of  deliveries  was  in 
full  effect  on  plaintiffs’  land. 

29. 

After  this  action  was  filed,  W.  W.  Johnston,  a  well  quali¬ 
fied  expert  employed  by  the  Secretary  of  the  Interior, 
1S19  made  an  investigation  and  study  of  plaintiffs’  land 
and  the  irrigation  practices  used  on  the  farm ;  and  he 
determined  that  3  acre-feet  per  acre  per  annum  is  the 
amount  of  water  required  for  beneficial  use  on  plaintiffs’ 
land. 

30. 

The  determination  of  the  amount  of  water  required  for 
beneficial  use  on  plaintiffs’  land,  made  by  W.  W.  Johnston, 
was  based  upon  a  careful  investigation  of  the  pertinent 
facts  and  was  neither  arbitrary  nor  capricious,  nor  unjusti¬ 
fied. 

31. 

The  amount  of  water  required  for  beneficial  use  on  plain¬ 
tiffs’  land  is  3  acre-feet  per  acre  per  annum,  as  determined 
by  W.  W.  Johnston,  the  expert  employed  by  the  Secretary 
of  the  Interior. 

32. 

Excess  deliveries  for  plaintiffs’  land  were  made  during 
the  period  when  construction  of  the  reservoirs  was  in  ad¬ 
vance  of  construction  of  the  canal  system,  when  there  was 
available  at  times  a  large  surplus  of  stored  water,  not  then 
required  for  irrigation  of  the  lands  in  those  project 
1820  divisions  for  which  canal  systems  were  not  yet  con¬ 
structed.  In  the  progressive  construction  of  the 
various  divisions  of  the  Yakima  project,  the  construction  of 
reservoirs  generally  preceded  construction  of  the  canal  svs- 
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terns  for  distribution  of  the  project  water  supply  to  the 
lands  to  be  irrigated.  Also,  the  reclamation  of  lands  under 
the  completed  canal  systems  was  gradual.  The  surplus 
water  supply  resulting  from  this  order  of  project  construc¬ 
tion  and  development  was  only  temporarily  available,  until 
completion  of  the  canal  systems  designed  to  carry  such 
water  supply  and  development  of  the  lands  under  said  canal 
svstems. 

33. 

Another  source  of  supply  for  excess  water  deliveries  was 
water  belonging  to  temporarily  idle  lands  in  the  Sunnvside 
Valley  Irrigation  District  which  were  not  using  the  water 
provided  for  them  by  contracts  of  their  owners  with  the 
United  States. 

34. 

The  capacity  of  the  Sunnvside  Canal,  which  supplies 
water  to  the  Sunnvside  Valley  Irrigation  District  and 
1S21  the  six  small  districts  which  together  cover  most  of 
the  Sunnvside  division  of  the  Yakima  project,  is  no 
greater  than  is  required  during  the  months  of  peak  demand, 
June  and  July,  to  furnish  the  scheduled  monthly  percent¬ 
ages  of  the  3  acre-feet  per  acre  to  the  public  notice  lands 
in  the  Sunnvside  Valley  Irrigation  District  and  of  the  con¬ 
tract  amounts  to  other  individuals  and  districts,  together 
with  the  amounts  of  so-called  old  canal  rights.  Conse¬ 
quently,  in  the  Sunnyside  Division  of  the  Yakima  project 
the  excess  deliveries  to  the  land  of  plaintiffs  and  others  in 
the  months  of  June  and  July  in  past  years  have  been  made 
out  of  the  water  supply  under  contract  for  temporarily  idle 
lands  in  the  Sunnyside  Valley  Irrigation  District. 

35. 

Upon  the  completion  of  the  Rosa  Division  of  the  Yakima 
project  and  the  complete  irrigation  of  the  lands  entitled  to 
receive  water  under  the  Rosa  and  Kittitas  divisions  of  the 
Yakima  project,  there  no  longer  will  be  available  the  tem¬ 
porary  surplus  of  storage  water  from  which  many  of  the 
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excess  water  deliveries  to  plaintiffs  and  others  similarly 
situated  have  been  made  in  the  past,  in  months  other  than 
June  and  July. 

1822  36. 

If  the  Secretary  of  the  Interior  should  be  required  to  de¬ 
liver  permanently  for  the  land  of  plaintiffs  in  this  action 
the  amounts  of  excess  water  claimed  by  them,  such  require¬ 
ment  could  be  met  only  by  drawing  on  water  supply  and 
canal  capacity  required  to  furnish  other  water  users  in  the 
Sunnvside  Valley  Irrigation  District,  other  districts  in  the 
Sunnyside  Division  and  other  divisions  of  the  project  the 
water  for  which  they  have  contracted  with  the  United 
States. 

37. 

In  1930  the  Yakima  River  drainage  basis  was  about  aid- 
point  in  a  severe  dry  cycle,  annual  run-off  in  the  past  sev¬ 
eral  years  having  been  much  less  than  average,  and  hold¬ 
over  storage  in  the  project’s  reservoirs  (the  water  users’ 
insurance  against  dry  years)  being  very  small. 

38. 

In  1930  not  only  was  the  project  facing  years  of  water 
shortage,  but  also  the  period  of  construction  of  storage  in 
advance  of  construction  of  distribution  was  drawing  to  a 
close.  The  Kittitas  division  was  using  a  diversion  of 

1823  approximately  50,000  acre-feet  in  the  season  of  1930 
and  it  was  estimated  that  it  would  use  approximately 

double  that  amount  in  the  season  of  1931.  The  Roza  divi¬ 
sion  had  a  contract  for  a  water  supply  and  construction  of 
a  distribution  system  for  that  division  was  contemplated 
for  the  near  future. 

39. 

In  the  interests  of  the  project  as  a  whole,  including  the 
Sunnyside  division,  it  was  necessary  that  construction  of 
the  Cle  Elum  Dam  and  Reservoir  be  undertaken  promptly. 
That  construction  had  to  be  undertaken  promptly  if  con- 
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struction  of  the  storage  division  planned  for  the  project 
was  to  keep  pace  with  construction  of  the  irrigation  divi¬ 
sions  planned  for  the  project.  The  Roza  division,  early 
construction  of  which  was  being  planned  in  1930,  is  the  last 
large  distribution  division  of  the  Yakima  project  to  be  un¬ 
dertaken,  and  it  is  now  nearing  completion  and  will  com¬ 
mence  to  use  water  in  the  year  1941. 

40. 

In  the  year  1930,  with  Kittitas  division  lands  coming  in, 
with  short  water  years  at  hand  and  with  the  final 
1824  large  developments  of  both  storage  and  distribution 
works  of  the  project  about  to  be  undertaken,  it  was 
apparent  that  the  delivery  of  excess  water  to  the  plaintiffs, 
and  others  similarly  situated,  on  the  “holler”  system  basis 
could  not  be  continued. 

41. 

If  lands  in  the  Sunnyside  Valley  Irrigation  District,  in¬ 
cluding  plaintiffs’  land,  were  to  continue  to  receive  water 
in  excess  of  amounts  the  United  States  had  agreed  to  de¬ 
liver,  it  would  be  necessary  that  they  participate  in  the  re¬ 
payment  of  the  cost  of  constructing  the  storage  works  neces¬ 
sary  to  develop  and  supply  the  additional  water.  And,  if  in 
drv  vears  lands  in  said  district  were  to  receive  substan- 

v  mi 

tially  all  of  the  3  acre-feet  per  acre  on  public  notice  lands, 
and  the  amounts  “required  to  successfully  irrigate  the 
land”  as  determined  by  the  Secretary  of  the  Interior  on 
old  suppplemental  lands,  then  it  would  be  necessary  that 
the  water  users  in  said  district  participate  in  the  construc¬ 
tion  and  financing  of  additional  storage  so  that  there  could 
be  allocated  to  them,  with  the  costs  involved  repaid  to  the 
Reclamation  Fund,  the  amount  of  additional  storage  neces¬ 
sary  to  provide  them  with  holdover  storage  or  “insurance” 
water. 
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1825  42. 

A  number  of  conferences  between  representatives  of  the 
Sunny  side  Valley  Irrigation  District  and  officials  of  the 
Bureau  of  Reclamation  were  held  during  the  summer  of 
1930;  and  under  date  of  September  22,  1930,  the  board  of 
directors  of  said  district,  of  which  district  the  plaintiffs  are 
members,  transmitted  to  the  Secretary  of  the  Interior, 
through  the  project  superintendent,  a  resolution  (defend¬ 
ant’s  Exhibit  71),  wherein  it  was  set  out  that  the  district 

“is  powerless  to  make  any  contract  with  the  United  States 
Reclamation  Service  for  additional  water  so  far  as  the  lands 
within  the  boundaries  of  the  district  which  are  under  indi¬ 
vidual  contract  with  the  United  States  Reclamation  Service 
are  concerned,  until  the  United  States  Reclamation  Service 
by  supplemental  agreement  with  the  individuals  or  by  other 
legal  means  determines  in  each  and  every  instance  the 
amount  of  water  'which  by  contract  the  United  States  is  now 
obligated  to  deliver  to  such  lands.” 

43. 

Soon  after  receipt  of  said  resolution,  the  notice  of  Octo¬ 
ber  17, 1930,  of  which  plaintiffs  complain,  was  issued  by  the 
Secretary  of  the  Interior. 

1826  44. 

Under  date  of  January  10,  1931,  the  Sunnyside  Valley 
Irrigation  District  sent  a  letter  to  the  then  Secretary  of  the 
Interior,  Ray  Lyman  Wilbur,  in  which  the  district  stated: 

“Unfortunately,  at  this  time  there  is  injected  into  the 
situation  a  very  depressed  economic  condition” 

and  that  the  average  crop  values  in  the  Sunnyside  division 
which  were  $100  per  acre  for  the  season  of  1929,  in  the 
season  of  1930  had  dropped  to  an  average  of  $58  per  acre. 
Said  letter  referred  to  the  notice  of  October  17,  1930  but 
did  not  in  any  way  suggest  that  there  was  anything  illegal 
or  arbitrary  or  improper  in  the  said  notice  but  did  request, 
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on  account  of  the  bad  economic  conditions  and  other  com¬ 
plications,  that  the  Secretary  of  the  Interior 

“postpone  the  public  notice  for  one  year,  excepting  in  that 
part  which  contemplates  the  determination  of  the  water 
rights  during  the  season  of  1931.” 

and  in  conclusion  stated: 

“This  would  permit  the  operation  to  continue  for  the  season 
of  1931  as  in  the  past  and  it  would  permit  the  directors  of 
the  Sunnyside  Valley  Irrigation  District  to  study  the  situa¬ 
tion  and  extend  their  findings  to  the  water  users  of 

1827  the  district  in  anticipation  of  the  contemplated  con¬ 
tract  for  the  purchase  of  more  storage  water  through 

the  construction  of  Cleo  Elum  Dam.  At  the  same  time  the 
Department  would  undoubtedly  have  the  determination  of 
the  water  rights  completed,  making  it  less  difficult  to  arrive 
at  a  satisfactory  contract.” 

45. 

The  plaintiffs,  in  1934,  filed  this  action  attacking  the  notice 
of  October  17,  1930,  as  being  arbitrary  and  capricious,  in 
violation  of  plaintiffs’  water  right  and  beyond  the  authority 
of  the  Secretary  of  the  Interior.  The  plaintiffs  insist  that 
the  extent  of  their  construction  charge  obligation  to  the 
United  States  is  $52  per  acre  as  provided  in  their  contracts 
with  the  United  States;  and,  thus  standing  on  their  con¬ 
tracts  so  far  as  their  obligations  are  concerned,  the  plain¬ 
tiffs  ask  that  their  water  right  be  to  deliveries,  upon  the 
basis  of  the  “holler”  system,  of  amounts  of  water  substan¬ 
tially  in  excess  of  3  acre-feet  per  acre  per  annum,  although 
3  acre-feet  per  acre  per  annum  is  the  amount  provided  for 
by  their  contracts  and  for  which  their  predecessors  in  in¬ 
terest  agreed  to  pay  $52  per  acre. 

1828  46. 

The  cost  of  furnishing  the  4.84  acre-feet  of  water  per  acre 
per  annum  demanded  by  the  plaintiffs  would  exceed  the  cost 
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of  furnishing  3  acre-feet  per  acre  per  annum  in  about  the 
same  proportion  that  the  4.84  acre-feet  exceeds  the  3  acre- 
feet,  and  if  the  United  States,  through  the  Secretary  of  the 
Interior,  should  be  required  to  furnish  4.84  acre-feet  of 
water  per  acre  for  the  $52  per  acre  agreed  upon  as  the  price 
to  be  paid  for  3  acre-feet  a  serious  loss  to  the  Reclamation 
Trust  Fund  would  result. 

47. 

The  actual  cost  of  furnishing  3  acre-feet  per  acre  per 
annum  to  the  public  notice  lands  exceeds  the  $52  per  acre 
charge  announced  in  the  Public  Notice  of  March  2,  1909. 

48. 

The  Secretary  of  the  Interior  has  not  attempted  to  charge 
the  plaintiffs  with  the  deficit  incurred  by  the  United  States 
in  constructing  project  works  and  developing  a  project 
water  supply  adequate  to  supply  to  the  plaintiffs’  land  3 
acre-feet  per  acre  per  annum;  and  in  particular  no  such 
attempt  was  made  by  the  notice  of  October  17,  1930.  That 
notice,  against  which  this  action  is  directed,  an- 
1829  nounced  that  no  water  in  excess  of  contract  amounts 
would  be  delivered  in  the  future  without  additional 
charges  to  be  credited  against  the  cost  of  supplying  the 
excess  water. 

49. 

Under  date  of  October  9, 1939  the  Secretary  of  the  Interior 
revoked  his  notices  and  regulations  of  October  17,  1930  and 
May  5,  1932,  by  means  of  a  notice  reading,  as  follows : 

“Notice  revoking  notices  and  regulations  of  October  17, 
1930,  and  May  5,  1932,  and  announcing  proposal  to  secure 
judicial  determination  of  the  project  water  rights  of  all  divi¬ 
sions  and  sub-divisions  of  the  Yakima  project  in  action  in 
which  all  parties  affected  are  represented. 

On  October  17, 1930  there  were  promulgated  the  ‘Notices 
and  Rules  and  Regulations  As  to  Water  Deliveries  in  the 
Sunnyside  Valley  Irrigation  District  for  the  Year  1931  and 
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Subsequent  Years  and  Determination  of  Amount  of  Water 
Required.  ’  Subsequently  on  May  5,  1932,  the  First  Assist¬ 
ant  Secretary  of  the  Interior  determined  the  water  duty  of 
the  so-called  old  supplemental  lands  (“C”  lands  described 
in  said  notice  of  October  17, 1930).  On  the  same  date,  May 
5,  1932,  there  was  promulgated  the  ‘Notice  of  Water  Duty 
Determination.  ’ 

These  notices  of  1930  and  1932  are  related  to  controver¬ 
sies  between  the  Sunnyside  Valley  Irrigation  District  and 
the  United  States,  which,  in  general,  are  over  questions  of 
project  water  rights.  There  are  pending  in  the  District 
of  Columbia  three  actions  brought  by  individual  water  users 
attacking  the  validity  of  the  1930  and  1932  notices. 

Efforts  have  been  made  to  settle  the  controversies  over 
water  rights.  Particularly,  in  the  past  year  honest  and 
sincere  efforts  have  been  made  by  both  Commissioner  John 
C.  Page  of  the  Bureau  of  Reclamation  and  the  Board  of 
Directors  of  the  Sunnyside  Valley  Irrigation  District  to 
settle  the  controversies  and  the  pending  litigation  by  a 
contract  between  the  United  States  and  the  District.  How¬ 
ever,  these  efforts  have  not  been  successful. 

1830  In  connection  -with  the  controversies,  the  following 
points  have  become  increasingly  apparent,  and  in 
view  of  the  inability  to  effect  a  settlement  the  points  have 
become  increasingly  important.  Because  of  them,  further 
consideration  has  been  given  to  the  1930  and  1932  notices 
and  the  pending  court  actions,  particularly  with  a  view  to 
their  relation  to  the  continuing  controversies. 

The  Yakima  project  consists  of  five  main  irrigation  divi¬ 
sions,  known  as  the  Kittitas  Division  (represented  by  the 
Kittitas  Reclamation  District),  the  Roza  Division  (repre¬ 
sented  by  the  Roza  Irrigation  District),  the  Tieton  Division 
(represented  by  the  Tieton  Water  Users’  Association  and 
the  Yakima-Tieton  Irrigation  District),  the  Wapato  Divi¬ 
sion  (represented  by  the  Yakima  Reservation  Irrigation 
District)  and  the  Sunnyside  Division,  which  is  composed  of 
eight  sub-divisions,  each  of  which  is  represented  by  a  sepa- 
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rate  irrigation  district,  the  eight  irrigation  districts  repre¬ 
senting  the  eight  sub-divisions  of  the  Sunnyside  Division 
being  the  Grandview  Irrigation  District,  the  Granger  Irri¬ 
gation  District,  the  Outlook  Irrigation  District,  the  Prosser 
Irrigation  District,  the  Snipes  Mountain  Irrigation  Dis¬ 
trict,  the  Sunnyside  Irrigation  District,  the  Hillah  Irriga¬ 
tion  District  and  the  Sunnyside  Valley  Irrigation  District. 
In  addition  to  the  various  districts  representing  the  five 
main  divisions  of  the  Yakima  project,  old  canal  companies, 
old  irrigation  districts  and  other  parties  have  subscribed  to 
and  become  a  part  of  the  Yakima  project  by  means  of  con¬ 
tracts  for  supplemental  water  supplies  under  the  Warren 
Act  (Act  of  February  21,  1911,  36  Stat.  925) ;  the  principal 
ones  of  these  Warren  Act  contract  holders  being  the  Broad¬ 
way  Irrigation  Company,  the  Moxee  Ditch  Company,  Sub-a, 
the  Naches-Selah  Irrigation  District,  the  Selah-Moxee  Irri¬ 
gation  District,  the  Terrace  Heights  Irrigation  District, 
the  Union  Cap  Irrigation  District,  the  West  Side  Irrigation 
Company,  and  the  Yakima  Valley  Canal  Company. 

The  water  users  or  their  organizations  in  the  various 
division  and  subdivisions  of  the  Yakima  project  and  the  old 
irrigation  companies  and  old  districts  holding  Warren  Act 
contracts  have  rights  under  their  contracts  with  the  United 
States  to  proportionate  shares  or  specified  amounts  of  the 
project  water  supply  available  from  the  Government  reser¬ 
voirs  and  the  water  appropriations  made  by  the  United 
States.  In  low  water  years  the  total  project  water  supply 
is  somewhat  less  than  the  total  amount  of  water  covered  by 
these  contracts ;  and  so,  in  such  low  water  years  the  project 
water  supply  has  to  be  pro-rated,  in  accordance  with  the 
applicable  provisions  in  the  water  right  contracts.  For 
this  reason,  the  water  users  and  their  organizations,  other 
than  the  Sunnyside  Valley  Irrigation  District  and  its  mem¬ 
bers,  are  involved  in  the  controveries  between  the  Sunny¬ 
side  Valley  Irrigation  District  and  the  United  States,  and 
will  be  affected  by  any  determination  of  those  controver¬ 
sies. 
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1831  The  financial  interest  of  the  United  States  in  the 
Yakima  project  is  also  involved  in  the  controversies. 
The  United  States  has  invested  millions  of  dollars  in  the 
properties  of  the  Yakima  project.  Millions  of  dollars  re¬ 
main  to  be  paid  to  the  United  States  under  contracts  made 
by  the  Government  with  the  various  water  users  and  their 
organizations;  and  to  make  the  payments  due  the  United 
States  these  water  users  and  their  organizations  depend  on 
their  shares  in  the  project  water  supply  for  the  irrigation 
of  their  lands  and  the  production  of  crops.  The  financial 
interests  of  the  United  States,  therefore,  will  be  affected  by 
any  determination  of  the  controveries. 

However,  these  other  water  users  and  organizations  and 
the  United  States  are  not  parties  to  the  actions  pending  in 
the  District  of  Columbia.  A  final  decision  in  those  actions 
would  not  bind  them,  and  so  a  decision  in  those  actions  could 
not  finally  determine  the  controversies.  It  would  be  use¬ 
less,  therefore,  to  continue  the  1930  and  1932  notices  in  ef¬ 
fect  and  to  continue  the  pending  litigation  attacking  them, 
with  any  hope  of  finally  determining  the  controversies. 

However,  since  it  appears  that  the  controversies  cannot 
be  settled  amicably,  and  since  the  controversies  both  involve 
many  parties  not  within  the  jurisdiction  of  the  District  of 
Columbia  courts  and  involve  issues  broader  than  these  en¬ 
compassed  by  the  pending  actions,  it  is  desirable  that  a 
judicial  determination  be  sought  in  an  action  appropriately 
broad  in  scope  and  in  which  all  interested  parties  can  be 
heard. 

Furthermore,  because  of  the  additional  contracts  for 
project  water  supplies  made  since  1932  and  because  of  the 
approaching  completion  of  construction  on  the  Roza  Divi¬ 
sion,  it  is  not  deemed  advisable  to  continue  in  effect  the 
general  proposals  of  the  1930  and  1932  notices  to  contract 
for  the  sale  or  rental  of  excess  water. 

In  view  of  the  foregoing,  it  is  considered  advisable  to  re¬ 
voke  the  1930  and  1932  notices  and  to  seek  a  judicial  deter¬ 
mination  of  the  controversies  in  an  action  in  which  all  the 
affected  parties  can  appear  as  plaintiffs  or  defendants. 
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Accordingly,  the  notices  of  October  17,  1930  and  May  5, 
1932  (referred  to  by  their  titles  on  the  first  page  of  this 
notice),  and  all  provisions,  in  subsequent  notices,  for  water 
rental  charges  and  based  on  said  notice  of  1930  or  said 
notice  of  1932,  are  herebv  revoked,  retroactivelv  as  of  the 
respective  dates  when  they  were  issued. 

In  the  near  future  the  United  States  will  file,  in  the  Dis¬ 
trict  Court  of  the  United  States  for  the  Easern  District  of 
Washington,  an  action  in  which  all  of  the  various  parties 
with  an  interest  in  the  project  water  supply,  as  among 
themselves  and  as  against  the  United  States,  can  appear  as 
parties  plaintiff  or  defendant  for  determination  of 
1832  the  question  as  to  how  the  limited  water  supply  of 
the  Yakima  project  should  be  divided  among  the  many 
claimants  thereto.  Thus,  all  the  interested  parties  will 
have  an  opportunity  to  be  heard. 

By  notice  and  regulations  issued  prior  to  the  commence¬ 
ment  of  the  1940  irrigation  season,  appropriate  provisions 
will  be  made  for  deliveries  to  lands  in  the  Sunnvside  Valley 
Irrigation  District,  during  that  season  and  any  others  pre¬ 
ceding  and  pending  a  final  determination  in  said  action,  of 
water  in  excess  of  three  acre-feet  per  acre  per  annum  on 
the  so-called  public  notice  lands  and  in  excess  of  the  May  5, 
1932  determination  on  the  so-called  old  supplemental  lands. 

After  a  final  judicial  determination  of  the  rights  of  the 
various  divisions  and  sub-divisions  of  the  project  has  been 
made  in  said  action,  water  deliveries  to  the  lands  in  the 
Sunnvside  Valley  Irrigation  District  and  to  the  other  pro¬ 
ject  divisions  and  sub-divisions  will  be  made  in  accordance 
with  the  rights  of  the  respective  parties  as  judicially  deter¬ 
mined.” 

50. 

The  proposed  action  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington,  for  deter¬ 
mination  of  the  question  as  to  how  the  limited  water  supply 
of  the  Yakima  project  should  be  divided  among  the  many 
claimants  thereto,  has  now  been  filed  in  that  court  by  the 
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Kittitas  Reclamation  District,  the  Selah-Moxee  Irrigation 
District  and  the  United  States,  as  joint  plaintiffs,  against 
the  Sunnvside  Valley  Irrigation  District  and  other  defend¬ 
ants.  The  plaintiffs  herein,  Mazine  E.  Fox  and  Josie  R. 
Fox,  his  wife,  are  named  as  defendants  in  said  action;  and 
said  action  is  now  pending  in  the  United  States  District 
Court  for  the  Eastern  District  of  Washington. 

Found  this  24th  day  of  July  1940. 

JENNINGS  BAILEY, 

Justice. 

##•••##••# 

1897  Filed  Jul  24  1940 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57738 

Cal.  No.  176 

Mazine  K.  Fox,  et  al., 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Conclusions  of  Law 

As  its  conclusions  of  law  in  the  above-entitled  action,  the 
Court  finds: 

1. 

The  action  of  the  Secretary  of  the  Interior  in  issuing  the 
notice  and  regulations,  the  so-called  order,  of  October  17, 
1930  was  not  arbitrary,  capricious  or  unreasonable.  The 
notice  and  regulations  of  October  17,  1930  were  made  and 
issued  by  the  Secretary  of  the  Interior  within  the  scope  of 
his  authority  and  in  the  exercise  of  a  sound  discretion 
vested  in  him  by  law,  and  were  not  in  violation  of  any  right 
or  privilege  of  the  plaintiffs. 
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The  plaintiffs’  water  right  is  based  upon  the  water  right 
contracts  between  the  United  States  and  the  plaintiffs’ 
predecessors  in  interest,  each  of  which  provides : 

1S98  ‘‘The  measure  of  the  water  right  for  said  land  is 
that  quantity  of  water  which  shall  be  beneficially 
used  for  the  irrigation  thereof,  but  in  no  case  exceeding 
the  share  proportionate  to  irrigable  acreage,  of  the  water 
supply  actually  available  as  determined  by  the  project  man¬ 
ager  or  other  proper  officer  of  the  United  States” 

which  “share  proportionate  to  irrigable  acreage”  has  been 
found  to  be  equivalent  to  3  acre-feet  per  acre  per  annum. 

3. 

The  plaintiffs  are  not  entitled  to  water  in  excess  of  3 
acre-feet  per  acre  per  annum,  the  amount  provided  for  by 
the  contracts  between  their  predecessors  in  interest  and 
the  United  States. 

4. 

The  water  right  contracts  between  the  United  States  and 
the  predecessors  in  interest  of  the  plaintiffs  were  not  with¬ 
out  authority  of  law,  but  the  same  were  made  in  accordance 
with  the  authority  and  discretion  of  the  Secretary  of  the 
Inferior  under  the  provisions  of  the  Reclamation  Act  of 
June  17,  1902  (32  Stat.  388),  and  the  same  are  valid  con¬ 
tracts  binding  alike  on  the  United  States  and  on  the  land- 
owners  who  subscribed  to  the  same  and  on  their  successors 
in  interest. 

5. 

The  Secretary  of  the  Interior  is  the  authorized  agent  of 
the  United  States  under  the  provisions  of  the  Rec- 
1899  clamation  Act  of  June  17,  1902  (32  Stat.  388),  and 
by  section  10  of  that  act  he  is 

“authorized  to  perform  any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary  and  proper  for 
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the  purpose  of  carrying  the  provisions  of  this  act  into  full 
force  and  effect.’ ’ 

Plaintiffs’  contracts  with  the  United  States,  and  in  partic¬ 
ular  the  provisions  of  the  paragraph  thereof  relating  to  the 
amount  of  water  to  be  furnished,  and  the  notice  of  Octo¬ 
ber  17,  1930  were  appropriate  means  for  carrying  the  pro¬ 
visions  of  the  Reclamation  Act  into  effect,  and  were  within 
the  authority  of  the  Secretary  of  the  Interior. 

6. 

The  question  as  to  the  amount  of  water  to  be  furnished 
for  the  land  of  plaintiffs  and  for  other  public  notice  lands 
was  a  question  which  had  to  be  determined  by  the  Secretary 
of  the  Interior,  in  carrying  out  the  provisions  of  the  Recla¬ 
mation  Act,  when  plans  were  made  and  costs  were  esti¬ 
mated  for  the  construction  of  distribution  works  to  serve 
the  public  notice  lands  in  the  Sunnyside  division  and  for 
the  construction  of  storage  works  to  serve  the  irrigation 
divisions  of  the  Yakima  project,  including  the  Sunnyside 
division.  The  determination  by  the  Secretary  of  the 
1900  Interior,  announced  in  the  public  notice  of  March  2, 
1909,  which  applied  to  the  plaintiffs’  land  and  other 
public  notice  lands  (fixing  the  construction  charge,  the  esti¬ 
mated  cost,  at  $52  per  acre  and  the  amount  of  water  to  be 
furnished  for  the  $52  charge  at  3  acre-feet  per  acre  per 
annum),  and  announced  also  in  the  annual  reports  of  the 
Secretary  of  the  Interior  under  the  Reclamation  Act,  was 
made  pursuant  to  the  authority  placed  in  the  Secretary 
of  the  Interior  by  the  Reclamation  Act.  His  decision  on  this 
question  will  not  be  reviewed  by  the  courts,  where,  as  in 
connection  with  the  public  notice  of  March  2,  1909  and  the 
water  right  contracts  entered  into  thereunder,  it  has  been 
fairly  arrived  at  upon  consideration  of  the  factors  involved 
and  the  purposes  of  the  Reclamation  Act  to  be  served. 

7. 

The  water  right  of  the  plaintiffs  is  also  limited  by  the 
amount  of  water  needed  for  beneficial  use  on  their  land. 
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8. 

The  amount  of  water  required  for  beneficial  use  on  plain¬ 
tiffs’  land  is  3  acre-feet  per  acre  per  annum,  as  determined 
by  W.  W.  Johnston,  the  expert  employed  by  the  Sec- 

1901  retary  of  the  Interior.  His  determination,  based 
upon  a  careful  investigation  of  the  pertinent  facts, 

has  substantial  evidence  to  support  it,  and  is  neither  arbi¬ 
trary  nor  capricious,  nor  unjustified. 

9. 

Deliveries  for  the  plaintiffs’  land  in  excess  of  3  acre-feet 
per  acre  do  not  give  the  plaintiffs  a  contract  right,  prescrip¬ 
tive  right  or  any  other  right  to  water  in  excess  of  the  3  acre- 
feet  per  acre  per  annum  provided  for  in  their  contracts  and 
for  which  amount  only  their  predecessors  in  interest  were 
charged  $52  per  acre. 

10. 

It  was  not  the  intent  of  the  Reclamation  Act  that  water 
rights  for  water  in  excess  of  contract  amounts  should  be 
furnished  free  of  charge  or  on  any  basis  which  would  result 
in  impairing  the  reclamation  trust  fund.  It  is  the  intent  of 
Congress,  as  expressed  in  the  Federal  Reclamation  Laws 
(act  of  June  17,  1902,  32  Stat.  388,  and  acts  amendatory 
thereof  or  supplementary  thereto),  that  the  Reclamation 
Fund,  incremented  by  the  proceeds  of  public  land  disposals, 
should  be  invested  by  the  Secretary  of  the  Interior  in 

1902  the  construction  of  reclamation  projects,  should  be 
repaid  by  the  water  users  and  should  be  reinvested 

in  the  construction  of  other  projects. 

11. 

While  the  Extension  Act  of  August  13, 1914  (38  Stat.  686) 
prohibits  increases  in  construction  charges,  once  fixed  by 
public  notice,  without  the  consent  of  the  majority  of  the 
water  users  affected,  Jhe  Secretary  of  the  Interior,  by  the 
notice  of  October  17,  1930  did  not  attempt  to  increase  the 
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charge  of  $52  per  acre  fixed  by  the  public  notice  of  March 
2,  1909  applicable  to  the  plaintiffs’  land  and  other  public 
notice  lands  in  the  Sunnvside  Division  of  the  Yakima  pro¬ 
ject.  That  charge  was  fixed  by  the  public  notice  and  the 
plaintiffs’  contracts  as  the  construction  charge  for  the 
amount  of  3  acre-feet  of  water  per  acre  per  annum  to  be  fur¬ 
nished  under  the  public  notice  and  the  contracts;  and  the 
notice  of  October  17,  1930  did  not  disturb  either  the  water 
right  or  the  charge  provided  for  by  the  public  notice  of 
March  2,  1909  and  the  plaintiffs’  contracts,  but  related  only 
to  water  in  excess  of  the  contract  amount. 

1903  12. 

The  plaintiffs,  while  retaining  and  demanding  the  bene¬ 
fits  of  their  contracts  with  the  United  States,  are  precluded 
from  contending  that  said  contracts  are  void  or  unauthor¬ 
ized.  The  plaintiffs,  while  enjoying  and  retaining  the  bene¬ 
fit  to  them  of  their  contracts’  provision  fixing  the  construc¬ 
tion  charge  obligation  to  the  United  States  at  $52  per  acre, 
are  precluded  from  seeking  to  have  their  benefits  increased 
by  an  increase  in  the  obligation  of  the  United  States,  so  as 
to  require  the  United  States  to  furnish  for  plaintiffs’  land 
water  in  excess  of  the  contract  amount  for  which  the  $52 
charge  was  fixed. 

13. 

There  is  no  conflict  between  state  and  federal  law  on  any 
issue  involved  in  this  action.  The  State  of  Washington,  by 
the  enactment  of  chapter  88  of  the  Laws  of  Washington  of 
1905,  authorizing  the  withdrawal,  reservation  and  appro¬ 
priation  of  unappropriated  waters  by  the  Secretary  of  the 
Interior  for  and  on  behalf  of  the  United  States  in  his  ad¬ 
ministration  of  the  Reclamation  Act;  the  provisions  in  the 
Water  Code  of  1917  of  the  State  of  Washington,  saving 
existing  rights  and  expressly  excepting  chapter  88 

1904  of  the  1905  laws  from  being  affected  by  the  provisions 
of  the  Water  Code;  and  the  provisions  of  the  irriga¬ 
tion  district  laws  authorizing  districts’  boards  of  directors 
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to  do  any  and  all  things  required  by  the  Federal  Reclama¬ 
tion  Laws  and  all  things  required  by  the  rules  and  regula¬ 
tions  made  bv  the  Secretary  of  the  Interior  under  the  Fed- 

V  v 

eral  Reclamation  Laws,  among  others,  has  cooperated  and 
aided  in  carrying  out  the  provisions  of  the  Federal  Recla¬ 
mation  Laws.  The  state  law  complements,  and  does  not 
conflict  with,  the  Federal  Law. 

14. 

The  water  filings  made  by  the  United  States  pursuant  to 
chapter  88  of  the  Laws  of  1905  of  the  State  of  Washington 
have  been  kept  and  now  are  in  good  standing;  and  under 
chapter  95  of  the  Laws  of  1929  for  the  State  of  Washington 
all  rights  under  water  appropriations  made  in  behalf  of  the 
United  States  under  the  1905  act  relate  back  to  the  date  of 
the  first  withdrawal  or  reservation  or  the  water  so  appro¬ 
priated. 

JENNINGS  BAILEY, 

Justice. 

Found  this  24th  day  of  July,  1940. 

•  ##•#*•##• 

1927  Filed  July  30, 1940 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57738 
Cal.  No.  176 

Mazine  Z.  Fox,  et  au, 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Final  Judgment 

This  action  came  regularly  before  the  Court  for  hearing 
on  the  12th  day  of  February,  1940,  and  findings  of  fact  and 


330 


conclusions  of  law  having  been  made  and  filed  herein  on 
July  24,  1940,  it  is  this  30th  day  of  July  1940,  upon  said 
findings  and  conclusions,  adjudged  as  follows: 

The  plaintiffs’  prayer  for  judgment  is  denied  and  the 
action  and  the  amended  bill  of  complaint  are  dismissed. 
The  plaintiffs  take  nothing  by  this  action  and  the  defendant 
goes  hence  without  prejudice  of  any  kind.  Court  costs  shall 
be  paid  by  the  plaintiffs. 

JENNINGS  BAILEY, 

Justice. 

Approved  as  to  form 


Attorneys  for  Plaintiffs. 

###*#••••* 

1833  Filed  Jul  24  1940 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 
Holding  an  Equity  Court 
Equity  No.  57739 
Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
Findings  of  Fact 

The  above  entitled  action  (having  been  consolidated  for 
purposes  of  trial  with  the  action  of  Mazine  Z.  Fox,  et  al.,  v. 
Harold  L.  Ickes,  Secretary  of  the  Interior,  Equity  No.  57738, 
and  the  action  of  Christina  Mariea  Eder  v.  Harold  L.  Ickes, 
Secretary  of  the  Interior,  Equity  No.  57740,  came  on  regu¬ 
larly  for  hearing  before  the  Court  on  the  12th  day  of  Feb¬ 
ruary,  1940.  The  plaintiffs  appeared  by  their  attorneys 
William  Feely,  E.  C.  Finney  and  Stephen  E.  Chaffee,  and 
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the  defendant  appeared  by  his  attorneys,  J.  Kennard 
Cheadle  and  B.  E.  Stontemyer.  Depositions,  oral  testi¬ 
mony,  documentary  evidence,  and  numerous  exhibits  were 
introduced  by  the  parties  plaintiff  and  defendant  during 
the  days  of  February  12,  13,  14,  15,  16,  19,  20,  21,  23,  26, 
27,  28  and  29.  On  March  4, 1940  oral  arguments  were 

1834  made  by  counsel  for  plaintiffs  and  defendant,  respec¬ 
tively.  Both  before  and  after  oral  argument  briefs 

were  submitted  by  the  parties  plaintiff  and  defendant. 
Thereupon  the  Court  took  the  said  action  under  advise¬ 
ment.  After  full  consideration  of  the  pleadings  and  of  all 
the  evidence  submitted  in  the  above  entitled  action,  and  the 
law  applicable  thereto, 

The  Court  hereby  finds  the  facts  to  be  that : 

2. 

The  plaintiffs  are  citizens  and  residents  of  the  State  of 
Washington,  and  are  the  owners  of  the  land  described  in 
the  amended  bill  of  complaint  and  alleged  to  be  owned  by 
the  plaintiffs. 

3. 

The  land  and  water  right  of  the  plaintiffs  involved  in  the 
above  entitled  action  are  located  in  the  Yakima  Valley  in 
the  State  of  Washington,  within  the  area  therein  known  as 
the  Sunny  side  division  of  the  Yakima  reclamation  project 
constructed  by  the  United  States  government  under  the 
provisions  of  the  Act  of  Congress  of  June  17, 1902  (32  Stat. 
388)  and  acts  amendatory  thereof  or  supplementary  thereto. 

1835  4. 

The  defendant  Harold  L.  Ickes  is  now,  and  has  been  ever 
since  March  4,  1933,  the  Secretary  of  the  Interior  of  the 
United  States. 

5. 

Pursuant  to  the  provisions  of  the  Act  of  June  17,  1902 
(32  Stat.  388),  known  as  the  Reclamation  Act,  the  then 
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Secretary  of  the  Interior  in  or  about  the  year  1905  caused 
surveys  and  investigations  to  be  made  of  a  proposed  rec¬ 
lamation  project  in  the  Yakima  Valley,  in  the  State  of 
Washington,  now  commonly  known  as  the  Yakima  project, 
found  the  same  to  be  feasible  and  let  contracts  for  the  con¬ 
struction  thereof. 

6. 

The  Yakima  project  consists  of  the  following  principal 
irrigation  divisions:  the  Kittitas  Division  represented  by 
the  Kittitas  Reclamation  District;  the  Roza  Division  rep¬ 
resented  by  the  Roza  Irrigation  District;  the  Tieton  Divi¬ 
sion  represented  by  the  Yakima-Tieton  Irrigation  District 
and  the  Tieton  Water  Users’  Association;  the  Wapato  Di¬ 
vision  represented  by  the  Yakima  Reservation  Irrigation 
District;  and  the  Sunnyside  Division.  In  the  Sunnyside 
Division  the  majority  of  the  land  is  included  in  and  repre¬ 
sented  by  the  Sunnyside  Valley  Irrigation  District, 
1836  of  which  district  the  plaintiffs  in  the  above  entitled 
action  are  members.  The  irrigation  districts  in  the 
Sunnyside  Division,  other  than  the  Sunnyside  Valley  Ir¬ 
rigation  District,  are  the  Grandview  Irrigation  District; 
Granger  Irrigation  District;  Outlook  Irrigation  District; 
Prosser  Irrigation  District;  Snipes  Mountain  Irrigation 
District;  Sunnyside  Irrigation  District;  and  Zillah  Irriga¬ 
tion  District.  In  addition  to  the  five  main  irrigation  divi¬ 
sions  of  the  Yakima  project  there  are  eight  old  canal  com¬ 
panies  of  the  Yakima  Valley  which  have  become  parts  of  the 
Yakima  project  by  contracting  under  the  Act  of  February 
21,  1911  (36  Stat.  925),  known  as  the  Warren  Act,  to  re¬ 
ceive  supplemental  water  supplies  out  of  the  Yakima  proj¬ 
ect  water  supply  of  the  United  States,  which  companies  are 
the  Broadway  Irrigation  Company ;  Moxee  Ditch  Company, 
Sub-A;  Naches-Selah  Irrigation  District;  Selah  &  Moxee 
Irrigation  District;  Terrace  Heights  Irrigation  District; 
Union  Gap  Irrigation  District;  West  Side  Irrigating  Com¬ 
pany;  and  Yakima  Valley  Canal  Company. 
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7. 

The  Yakima  project’s  Storage  division  includes  the  fol¬ 
lowing  reservoirs,  located  near  the  headwaters  of  the  Yak¬ 
ima  River  and  its  principal  tributaries:  Bumping  Lake, 
Clear  Creek,  Cle  Elum,  Kachess,  Keechelus,  and  Tieton. 

1837  8. 

The  said  reservoirs  were  constructed  for,  and  have  been 
administered  as  a  common  source  of  water  supply  for,  all 
of  the  divisions  of  the  Yakima  project. 

9. 

Under  date  of  May  4,  1905  the  Secretary  of  the  Interior, 
acting  through  his  duly  authorized  subordinate,  T.  A.  Noble, 
duly  withdrew  and  appropriated,  under  the  provisions  of 
the  act  of  the  Legislature  of  the  State  of  Washington,  ap¬ 
proved  March  4,  1905,  entitled: 

“AN  ACT  relating  to  the  appropriation  of  waters  of  the 
State  for  irrigation  purposes,  granting  of  the  United  States 
the  right  to  exercise  the  power  of  eminent  domain  in  ac¬ 
quiring  lands,  w^ater  and  other  property  for  rights  of  way, 
and  for  reservoirs  and  other  irrigation  works,  granting  to 
the  United  States  certain  rights  in  State  lands  and  in  the 
waters  of  the  State,  relating  to  water  users’  associations, 
and  declaring  an  emergency”,  (now  appearing  as  sections 
7409,  7410,  7411,  7412  and  7413  of  Remington’s  Revised 
Statutes  of  the  State  of  Washington) 

all  the  then  unappropriated  waters  of  the  Yakima  River  and 
its  tributaries  for  the  purpose  of  the  irrigation  of  the  lands 
of  all  of  the  various  divisions  of  the  Yakima  reclamation 
project;  and  under  date  of  April  23,  1906  filed  a  supple¬ 
mental  withdrawal  and  appropriation  of  the  said  unap¬ 
propriated  waters. 

1838  10. 

The  United  States,  acting  through  the  Secretary  of  the 
Interior,  has  complied  with  the  provisions  of  the  law's  of 
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the  State  of  Washington  applicable  to  the  withdrawal  and 
appropriation  of  the  said  water  supply  for  the  purposes  of 
the  Yakima  project;  and  the  right  of  the  United  States  to 
store,  impound,  divert  and  distribute  the  said  water  for  the 
purposes  of  the  said  water  filings  is  now  in  good  standing. 

11. 

Under  orders  duly  made  by  the  State  officer  authorized 
by  law  to  make  such  orders,  namely  the  State  Supervisor  of 
Hydraulics,  the  time  allowed  for  completion  of  works  and 
beneficial  use  under  the  said  filings  has  been  extended  down 
to  the  present  time;  and  the  last  extension  extends  to  De¬ 
cember  31,  1942.  The  last  extension  thus  granted  by  the 
Supervisor  of  Hydraulics  of  the  State  of  Washington  is  in 
the  following  language : 

“ORDERED  AND  DETERMINED  That  the  time  within 
which  the  United  States  is  required  to  complete  plans  for 
the  Yakima  Project  and  file  wrater  right  applications,  in 
addition  to  those  now’  on  file  in  this  office,  as  provided  in 
the  act  of  the  legislature  hereinabove  referred  to,  be  and 
is  hereby  extended  to  the  thirty-first  day  of  December,  1942, 
and  that  during  that  period  no  permits  for  the  appropria¬ 
tion  of  wrater  hereinabove  described  will  be  granted  except 
on  application  filed  by  the  United  States  and  those  filed  for 
the  use  of  waters  of  Ahtanum  and  Wenas  Creeks  and  for 
waters  of  small  streams  and  springs  in  the  Yakima 
iH39  River  Basin  that  may  be  used  for  fish  hatcheries, 
mining,  the  operation  of  small  hydroelectric  powder 
plants  for  private  use,  for  domestic  purposes  for  individual 
homes,  public  resorts,  camps  and  recreational  grounds  for 
wrhich  permits  may  be  issued  on  pending  or  new  applica¬ 
tions;  Provided  that  on  obtaining  a  waiver  from  the  Secre¬ 
tary  of  the  Interior  permit  may  be  issued  for  the  appro¬ 
priation  of  water  for  other  purposes  and  larger  amounts 
w’hen  such  use  will  not  conflict  wfith  the  present  or  con¬ 
templated  use  by  the  United  States;  *  *  *” 
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12. 

Shortly  prior  to  May  7,  1906  the  land  owners  in  the  area 
now  included  in  the  Sunnyside  Valley  Irrigation  District 
organized,  under  the  laws  of  the  State  of  Washington,  a 
private  corporation  known  as  the  Sunnyside  Water  Users’ 
Association.  Under  date  of  May  7, 1906  the  said  association 
entered  into  a  contract  with  the  United  States  in  the  form 
attached  to  the  plaintiffs’  amended  bill  of  complaint  as  Ex¬ 
hibit  A.  But  thereafter  the  said  land  owners  organized, 
under  the  irrigation  district  laws  of  the  State  of  Washing¬ 
ton,  the  Sunnyside  Valley  Irrigation  District,  a  quasi  mu¬ 
nicipal  corporation,  which  embraced  the  lands  previously 
represented  by  said  association.  Thereupon,  under  date 
of  March  16,  1918  a  three-party  contract,  between  the 
United  States,  the  Sunnyside  Valley  Irrigation  District 
and  the  Sunnyside  Water  Users’  Association,  was  made  in 
the  form  attached  to  the  defendant’s  answer  as  Exhibit  F. 

1840  13. 

Under  said  contract  of  March  16, 1918  the  Sunnyside  Wa¬ 
ter  Users’  Association  was  dissolved,  the  liens  created  by 
the  stock  subscription  contracts  to  the  said  association  were 
released,  the  contract  of  May  7,  1906  between  the  United 
States  and  the  said  Sunnyside  Water  Users’  Association 
was  discharged,  and  the  said  district  was  substituted  in  lieu 
of  the  said  association  as  the  organization  of  the  water 
users  within  the  boundaries  of  said  district;  and  it  was 
provided  in  said  contract  of  March  16,  1918  that  the  water 
rights  under  the  individual  water  right  applications  and 
under  the  supplemental  water  contracts  (including  the  one 
made  by  the  predecessors  in  interest  of  the  plaintiffs  in 
this  action)  should  not  be  deemed  in  any  wdse  to  have  been 
“abrogated,  enlarged  or  modified”  by  said  contract  of 
March  16,  1918.  Ever  since  the  execution  of  said  contract 
of  March  16,  1918  the  Sunnyside  Valley  Irrigation  District 
has  represented  the  said  water  users  in  their  dealings  with 
the  United  States  and  the  officers  of  the  Department  of  the 
Interior. 
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14. 

The  United  States,  in  connection  with  the  construction 
of  the  Sunnyside  division  of  the  Yakima  project, 

1841  purchased  a  comparatively  small  canal  system  and 
related  -water  rights  owned  by  the  Washington  Ir¬ 
rigation  Company.  The  United  States  enlarged  and  ex¬ 
tended  that  system  to  serve  as  the  main  canal  for  the 
Sunnyside  division  of  the  said  Yakima  project. 

15. 

In  order  properly  to  design  and  construct  an  irrigation 
system  it  is  necessary  to  determine  in  advance  the  duty 
of  water  or  amount  of  water  per  acre  for  which  the  irri¬ 
gation  system  is  to  be  designed  and  constructed,  so  that  the 
capacities  of  the  various  canals  and  laterals  may  be  prop¬ 
erly  designed  and  properly  constructed  to  carry  the  de¬ 
termined  amounts  of  water. 

16. 

The  canal  system  for  the  Sunnyside  division  of  the  Yak¬ 
ima  Project  was  designed  and  constructed  to  carry  ap¬ 
proximately  3  acre-feet  of  water  per  annum  to  each  irriga¬ 
ble  acre  in  said  division,  and  the  amount  of  water  to  be 
furnished  through  said  canal  system  could  not  be  increased 
beyond  the  said  designed  capacity  without  redesigning  said 
system  and  enlarging  the  same,  at  a  very  great  cost. 

17. 

Pursuant  to  the  provisions  of  section  4  of  the  Rec- 

1842  lamation  Act  of  June  17, 1902  (32  Stat.  38S)  the  Sec¬ 
retary  of  the  Interior  on  March  2,  1909  issued  a  pub¬ 
lic  notice  announcing  the  construction  charge  per  acre  and 
the  amount  of  water  per  acre  to  be  furnished  for  the  lands 
described  in  said  notice,  which  applied  to  the  reclamation 
act  lands  or  public  notice  lands  of  the  said  Sunnyside  divi¬ 
sion.  In  said  public  notice  the  Secretary  of  the  Interior 
announced  a  construction  charge  of  $52  per  acre  for  the 
said  public  notice  or  reclamation  act  lands,  and  also  an- 
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nounced  that  the  amounts  of  water  to  be  furnished  would 
be  3  acre-feet  per  acre  per  annum.  The  announced  charge 
of  $52  per  acre  was  the  then  estimated  cost  of  furnishing 
3  acre-feet  per  acre  per  annum. 

18. 

In  the  annual  reports  made  by  the  Secretary  of  the  In¬ 
terior  to  Congress  under  the  provisions  of  said  Reclama¬ 
tion  Act,  from  the  seventh  to  the  twenty-fifth,  inclusive,  the 
Secretary  of  the  Interior  announced  the  water  duty  on  the 
Sunnyside  division  of  the  Yakima  project  as  3  acre-feet 
per  acre  per  annum  at  the  farm. 

19. 

The  predecessors  in  interest  of  the  plaintiffs  had  a  water 
right  contract  for  a  limited  amount  of  water  with  the 
1843  Washington  Irrigation  Company,  whose  irrigation 
system  was  purchased  by  the  United  States.  Said 
contract  provided  that  the  amount  of  water  to  be  furnished 
for  the  land  now  owned  by  the  plaintiffs  should  not  exceed 
one  cubic  foot  of  water  per  second  for  each  160  acres.  Such 
an  amount  would  be  equivalent  to  2.6  acre-feet  per  acre 
per  annum  during  a  full  irrigation  season  of  seven  months, 
i.  e.,  it  would  be  equivalent  to  2.6  acre-feet  per  acre  if  ‘ 1  one 
cubic  foot  of  water  per  second  for  each  160  acres”  were 
furnished  continuously  throughout  the  entire  irrigation 
season.  But  the  Washington  Irrigation  Company  had  no 
reservoirs  and  the  parties  holding  water  right  contracts 
under  the  said  Company,  including  the  predecessors  of  the 
plaintiffs,  frequently  were  unable  to  obtain  their  contract 
amount  of  water  after  the  middle  of  the  summer. 

20. 

The  predecessors  in  interest  of  the  plaintiffs  in  1907  made 
a  contract  with  the  United  States,  in  which  the  parties  made 
the  following  recitals  with  reference  to  the  pre-existing  wa¬ 
ter  right  contract  with  the  Washington  Irrigation  Com¬ 
pany  : 
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“Whereas  the  party  to  the  second  part  has  heretofore 
entered  into  contract  with  the  Washington  Irrigation  Com¬ 
pany  for  water  for  irrigation  for  the  following-de- 
1S44  scribed  lands,  to  wit:  The  southeast  quarter  of  the 
northeast  quarter  (SE^NE1/^)  of  section  sixteen 
(16)  township  ten  (10)  north,  range  twenty-one  (21)  east, 
W.  M.,  containing  forty  acres ;  and 

“Whereas  a  condition  of  said  contract  is  that  the  amount 
of  water  to  be  furnished  for  said  lands  shall  not  exceed  one 
cubic  foot  of  water  per  second  for  each  160  acres ;  and 
“Whereas  the  party  of  the  second  part  desires  to  obtain 
the  benefits  of  the  storage  connected  with  the  Sunnyside 
project,  the  benefits  of  the  better  distribution  of  the  water 
supply  through  the  irrigation  season,  the  benefits  derived 
from  the  enlargement  and  improvement  of  the  present  Sun¬ 
nyside  irrigation  system,  an  increased  water  supply  over 
the  existing  contract  allowance,  an  eventual  reduction  of 
maintenance  charges  when  the  improved  system  is  com¬ 
pleted  or  within  a  period  not  exceeding  five  years,  and  the 
better  security  of  operation  and  facilities  afforded  for 
draining  wet  lands  through  the  construction  of  wasteways 

and  following  said  recitals,  with  regard  to  water  supply 
and  the  consideration  therefor,  it  was  agreed: 

“Now,  therefore,  the  parties  hereto  have  mutually  cov¬ 
enanted  and  agreed,  and  by  these  presents  do  covenant  and 
agree  with  each  other  as  follows : 

“1.  That  in  consideration  of  the  premises  the  party  of 
the  second  part  hereby  agrees  to  pay  to  the  special  fiscal 
agent  of  the  Reclamation  Service  assigned  to  the  Sunnyside 
project,  or  such  other  officer  of  the  United  States  as  may 
be  duly  authorized  to  receive  the  same,  the  sum  of  $10.00 
per  acre  for  the  benefits  to  be  derived  from  said  project  of 
the  United  States,  the  water  for  the  said  lands  to  be  fur¬ 
nished  in  such  amount  and  distributed  through  the  irriga¬ 
tion  season  as  in  the  case  of  other  like  lands  in  such  project 
which  are  subject  to  the  provisions  of  the  Reclamation  Act, 
in  full  consideration  for  the  water  to  the  use  of  which  the 
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party  of  the  second  part  is  entitled  in  pursuance  of  his 
said  contract  with  the  Washington  Irrigation  Company  or 
its  predecessors  in  interest.  The  party  of  the  second  part 
further  agrees  to  pay  to  the  special  fiscal  agent  or  other 
proper  officer,  such  annual  maintenance  charges  as  may 
be  levied  by  the  Secretary  of  the  Interior  under  the  provi¬ 
sions  of  the  Reclamation  Act  against  other  like  lands  in  the 
said  project.” 

“8.  The  amount  of  water  to  be  furnished  hereunder  shall 
be  three  acre-feet  of  water  per  annum  per  acre  mea- 
1845  sured  at  the  land,  or  as  much  more  water  as  will  be 
required  to  successfully  irrigate  the  land,  the  amount 
so  required  to  be  determined  by  the  authorized  agent  of 
the  United  States,  and  the  water  shall  be  used  only  to  irri¬ 
gate  said  lands  and  for  domestic  purposes  incident  thereto ; 
provided,  that  the  amount  of  water  furnished  shall  be  lim¬ 
ited  to  the  amount  beneficially  used  upon  such  lands.” 

21. 

Under  their  contract  with  the  United  States  the  predeces¬ 
sors  in  interest  of  the  plaintiffs  turned  over  and  conveyed 
to  the  United  States  such  water  right  as  they  previously  had 
from  the  Washington  Irrigation  Company,  in  part  consid¬ 
eration  for  the  larger  water  right  agreed  to  be  furnished 
by  the  United  States,  the  consideration  for  the  water  sup¬ 
ply  contracted  to  be  furnished  by  the  United  States  being 
the  then  owners’  pre-existing  water  right  under  the  Wash¬ 
ington  Irrigation  Company  plus  $10  per  acre. 

22. 

Prior  to  the  notice  of  October  17,  1930  there  never  had 
been  any  authorized  determination  by  any  officer  or  agent 
of  the  United  States  of  the  amount  of  water  necessary  to 
successfully  irrigate  the  said  land. 

23. 

On  October  17,  1930  the  then  Secretary  of  the  Interior 
issued  a  notice  (Defendant’s  Exhibit  17),  one  of  the  two 
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notices  complained  of  in  this  action,  under  which  it 

1846  was  provided  that: 

“The  determination  ‘bv  the  authorized  agent  of  the 
United  States’  of  the  amount  of  water  required,  ‘to  success¬ 
fully  irrigate’  the  lands  subject  to  the  above-quoted  clause 
referred  to  in  paragraph  “C”  will  be  made  during  the  year 
1931  and  deliveries  to  such  lands  in  1932  and  subsequent 
years  will  be  governed  by  such  determination  #  * 

24. 

The  Secretary  of  the  Interior  employed  Mr.  W.  W.  Johns¬ 
ton,  a  well  qualified  expert,  to  make  an  investigation  and 
determination  of  the  amount  of  water  required  to  success¬ 
fully  irrigate  the  lands  known  as  the  “old  supplemental 
lands”,  which  include  the  land  of  the  plaintiffs. 

25. 

W.  W.  Johnston  spent  some  6  months  investigating  irri¬ 
gation  requirements  of  the  “old  supplemental  lands”  and 
made  his  report  in  February  1932  and,  with  one  modifica¬ 
tion  which  did  not  in  any  way  affect  the  land  of  the  plain¬ 
tiffs,  this  report,  commonly  referred  to  as  the  “Johnston 
determination”,  was  approved  and  adopted  on  May  5, 1932 

bv  the  First  Assistant  Secretary  of  the  Interior. 

*  * 

26. 

In  his  field  investigation,  including  investigation  of  plain¬ 
tiffs  ’  land,  W.  W.  Johnston  made  soil  and  subsoil 

1847  examinations  at  the  rate  of  approximately  one  soil 
boring  for  each  ten-acre  tract,  and  investigation  notes 

were  made  as  to  length  of  irrigation  runs,  the  nature  and 
condition  of  farm  ditches  and  structures,  the  apparent  care 
with  which  irrigating  was  done,  the  approximate  acreage  in 
different  crops,  the  occurrence  of  ground  water  at  eleva¬ 
tions  which  would  affect  the  amount  of  irrigation  water 
required,  and  any  other  conditions  which  would  indicate 
whether  water  delivered  during  the  period  of  record  had 
been  applied  with  reasonable  care  or  wastefully. 
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27. 

In  his  investigation,  W.  W.  Johnson  obtained,  from  rec¬ 
ords  on  file  in  the  Sunnvside  office  and  from  the  two  water- 
masters  of  the  Sunnvside  division,  records  of  estimated  de¬ 
liveries  of  water  to  old  supplemental  lands,  including  the 
plaintiffs’  land,  during  the  eight-year  period  1922  to  1928, 
inclusive,  and  1931.  When  the  record  of  water  deliveries 
for  any  one  tract  was  considerably  out  of  line  with  the  gen¬ 
eral  average  for  the  class  in  which  the  tracts  had  been 
tentatively  classified,  W.  W.  Johnston  made  a  second  field 
examination  before  the  final  classification  of  the  tract 

1848  was  established.  The  final  classification  of  each  tract 
was  established  on  th.e  basis  of  all  of  the  information 

developed  by  the  investigation. 

28. 

Upon  the  basis  of  this  investigation  the  amount  of  water 
required  for  beneficial  use  on  the  plaintiffs’  land  vras  found 
by  W.  W.  Johnston  to  be  SV2  acre-feet  per  acre  per  annum, 
and  said  finding  was  approved  and  adopted  by  the  Secre¬ 
tary  of  the  Interior. 

29. 

The  determination  made  by  the  Secretary  of  the  Interior 
pursuant  to  the  notice  of  October  17,  1930  and  announced 
in  the  notice  of  May  5,  1932,  the  notices  complained  of  in 
this  action,  was  based  upon  a  careful  investigation  and 
report  of  the  pertinent  facts  and  upon  expert  advice  and 
was  neither  arbitrary  nor  capricious,  nor  unjustified. 

30. 

The  amount  of  water  “required  to  successfulv  irrigate 
the  land”  of  plaintiffs,  the  amount  provided  for  in  the  plain¬ 
tiffs’  contract  with  the  United  States,  is  3*4  acre- 

1849  feet  per  acre  per  annum,  as  determined  by  the  Sec¬ 
retary  of  the  Interior  upon  the  basis  of  the  Johnston 

report. 
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31. 

The  investigation  and  determination  made  by  said  W.  W. 
Johnston  as  to  the  duty  of  water  and  the  amount  of  water 
required  to  successfully  irrigate  the  old  supplemental  lands 
of  the  Sunnyside  Valley  Irrigation  District  (including  the 
plaintiffs’  lands),  which  was  approved  and  adopted  by  the 
Secretary  of  the  Interior  in  1932,  was  the  first  and  only 
investigation  and  determination  ever  made  under  authority 
of  the  Secretary  of  the  Interior  as  to  the  amount  of  water 
required  to  successfully  irrigate  the  old  supplemental  land 
of  the  plaintiffs. 

32. 

Water  deliveries  in  excess  of  the  Johnston  determination 
amounts  have  been  made  for  the  plaintiffs’  land  and  for  the 
lands  of  some  other  old  supplemental  landowners  in  the 
Sunnyside  Valley  Irrigation  District.  However,  the 
1850  method  of  delivery  known  as  the  “holler”  system  has 
been  the  basis  and  measure  of  deliveries  of  excess 
w'ater,  and  under  this  “holler”  system  the  water  user  wdio 
called  for  extra  water  generally  received  it  if  the  ditchrider 
or  watermaster  had  it  available  for  delivery,  regardless  of 
whether  it  vras  or  was  not  in  excess  of  contract  amounts, 
and  regardless  of  whether  it  was  or  was  not  really  needed 
for  beneficial  use. 

33. 

The  amount  of  -water  delivered  for  the  land  of  the  plain¬ 
tiffs  in  past  years,  under  the  “holler”  system,  was  waste- 
fully  applied,  resulting  in  a  -waste  of  water  and  in  some 
injury  to  the  soil. 

34. 

The  ditchriders,  and  watermasters  and  other  local  em¬ 
ployees  of  the  Reclamation  Bureau  who  delivered  excess 
water  under  the  “holler”  system  were  not  qualified  to  de¬ 
termine  the  amount  of  water  needed  for  beneficial  use  on 
the  lands  and  were  not  authorized  by  the  Secretary  of  the 
Interior  to  make  any  such  determination,  and  in  most  cases 
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made  only  a  superficial  inspection  of  the  lands  if  any  in¬ 
spection  at  all. 

1851  35. 

The  methods  of  irrigation  followed  on  plaintiffs  ’  land  re¬ 
sulted  in  an  unnecessary  amount  of  water  running  off  as 
surface  waste  without  benefit  to  the  crops,  and  in  a  large 
part  of  the  water  being  lost  through  excessive  deep  per¬ 
colation. 

36. 

On  the  land  of  the  plaintiffs  water  is  distributed  to  vari¬ 
ous  parts  of  the  farm  by  means  of  open  farm  ditches,  caus¬ 
ing  heavy  percolation  losses,  whereas  on  many  other  lands 
in  the  same  division  of  the  project  there  is  in  effect  the  bet¬ 
ter  practice  of  distributing  water  through  flumes  which 
greatly  reduce  seepage  losses.  In  this  particular  the  irri¬ 
gation  system  on  plaintiffs’  farm  has  not  been  brought  up 
to  a  reasonable  standard  of  economy  and  efficiency. 

37. 

On  the  plaintiffs’  land  the  usual  practice  has  been  to 
allow  irrigation  water  to  run  in  one  set  of  furrows  or  cor¬ 
rugations  for  as  long  as  24  hours  without  changing  the  wa¬ 
ter  to  another  set  of  corrugations  or  furrows.  The  expe¬ 
rience  and  general  practice  of  other  irrigators  irrigating 
similar  lands  has  demonstrated  that  runs  of  8  to  12 

1852  hours  duration  are  sufficient  to  properly  irrigate  the 
land  and  produce  crops  successfully  thereon.  Under 

the  prevailing  practice  of  24-hour  runs  on  the  plaintiffs’ 
land,  water  was  being  wasted  during  a  large  part  of  the 
time  that  it  was  allowed  to  run  in  one  set  of  furrows  or 
corrugations,  and  a  large  part  of  the  water  could  have  been 
saved  by  allowing  the  water  to  run  in  one  location  or  in  one 
set  of  furrows  or  corrugations  only  8  to  12  hours,  as  com¬ 
monly  practiced  by  other  irrigators  in  the  same  division  of 
the  project.  The  water  lost  because  of  the  wasteful  and 
excessive  applications  of  water  on  plaintiffs’  land  was  not 
beneficially  used  and  resulted  in  some  injury  to  the  land. 
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38. 

During  the  year  1934,  which  was  the  year  when  the  com- 
plained-of  reduction  in  water  deliveries  for  plaintiffs’  land 
occurred,  the  plaintiffs’  land  produced  as  good  crops  as  in 
prior  years  when  the  “holler”  system  of  deliveries  was  in 
full  effect  on  plaintiffs’  land. 

39. 

Excess  deliveries  for  plaintiffs’  land  were  made  during 
the  period  when  construction  of  the  reservoirs  was  in 

1853  advance  of  construction  of  the  canal  systems,  when 
there  was  available  at  times  a  large  surplus  of  stored 

water,  not  then  required  for  irrigation  of  the  lands  in  those 
project  divisions  for  which  canal  systems  were  not  yet  con¬ 
structed.  In  the  progressive  construction  of  the  various 
divisions  of  the  Yakima  project,  the  construction  of  reser¬ 
voirs  generally  preceded  construction  of  the  canal  systems 
for  distribution  of  the  project  water  supply  to  the  lands 
to  he  irrigated.  Also,  the  reclamation  of  lands  under  the 
completed  canal  systems  was  gradual.  The  surplus  water 
supply  resulting  from  this  order  of  project  construction 
and  development  was  only  temporarily  available,  until  com¬ 
pletion  of  the  canal  systems  designed  to  carry  such  water 
supply  and  development  of  the  lands  under  said  canal  sys¬ 
tems. 

40. 

Another  source  of  supply  for  excess  water  deliveries  was 
water  belonging  to  temporarily  idle  lands  in  the  Sunnysidc 
Valley  Irrigation  District  which  were  not  using  the  water 
provided  for  them  by  contracts  of  their  owners  with  the 
United  States. 

41. 

The  capacity  of  the  Sunnyside  Canal,  which  sup- 

1854  plies  water  to  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  and  the  six  small  districts  which  together  cover 

most  of  the  Sunnyside  division  of  the  Yakima  project,  is  no 
greater  than  is  required  during  the  months  of  peak  demand, 
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June  and  July,  to  furnish  the  scheduled  monthly  percen¬ 
tages  of  the  3  acre-feet  per  acre  to  the  public  notice  lands 
in  the  Sunnvside  Valley  Irrigation  District,  and  of  the 
Johnston  determination  amounts  to  the  old  supplemental 
lands  in  said  district,  together  with  contract  amounts  to 
other  individuals  and  districts  and  amounts  of  so-called  old 
canal  rights.  Consequently,  in  the  Sunnvside  division  of 
the  Yakima  project  the  excess  deliveries  to  the  lands  of 
plaintiffs  and  others  in  the  months  of  June  and  July  in  past 
years  have  been  made  out  of  the  water  supply  under  con¬ 
tract  for  temporarily  idle  lands  in  the  Sunnyside  Valley 
Irrigation  District. 

42. 

Upon  the  completion  of  the  Roza  division  of  the  Yakima 
project  and  the  complete  irrigation  of  the  lands  entitled 
to  receive  water  under  the  Roza  and  Kittitas  divisions  of 
the  Yakima  project,  there  no  longer  will  be  available  the 
temporary  surplus  of  storage  water  from  which 
1855  many  of  the  excess  water  deliveries  to  plaintiffs  and 
others  similarly  situated  have  been  made  in  the  past, 
in  months  other  than  June  and  July. 

43. 

If  the  Secretary  of  the  Interior  should  be  required  to 
deliver  permanently  for  the  land  of  plaintiffs  the  amounts 
of  excess  water  claimed  by  them,  such  requirement  could, 
be  met  only  by  drawing  on  water  supply  and  canal  capacity 
required  to  furnish  other  water  users  in  the  Sunnyside 
Valley  Irrigation  District,  other  districts  in  the  Sunnyside 
division  and  other  divisions  of  the  project  the  water  for 
which  they  have  contracted  with  the  United  States. 

44. 

In  1930  the  Yakima  River  drainage  basin  was  about  mid¬ 
point  in  a  severe  dry  cycle,  annual  run-off  in  the  past  sev¬ 
eral  years  having  been  much  less  than  average,  and  hold¬ 
over  storage  in  the  project’s  reservoirs  (the  water  users’ 
insurance  against  dry  years)  being  very  small. 


346 


45. 

In  1930  not  only  was  the  project  facing  years  of 

1856  water  shortage,  but  also  the  period  of  construction 
of  storage  in  advance  of  construction  of  distribution 

systems  was  drawing  to  a  close.  The  Kittitas  division  was 
using  a  diversion  of  approximately  50,000  acre-feet  in  the 
season  of  1930  and  it  was  estimated  that  it  would  use  ap¬ 
proximately  double  that  amount  in  the  season  of  1931.  The 
Roza  division  had  a  contract  for  a  water  supply  and  con¬ 
struction  of  a  distribution  system  for  that  division  was 
contemplated  for  the  near  future. 

46. 

In  the  interests  of  the  project  as  a  whole,  including  the 
Sunnvsiue  division,  it  was  necessary  that  construction  of 
the  Cle  Elum  Dam  and  Reservoir  be  undertaken  promptly. 
That  construction  had  to  be  undertaken  promptly  if  con¬ 
struction  of  the  storage  division  planned  for  the  project 
was  to  keep  pace  with  construction  of  the  irrigation  divi¬ 
sions  planned  for  the  project.  The  Roza  division,  early 
construction  of  which  was  being  planned  in  1930,  is  the 
last  large  distribution  division  of  the  Yakima  project  to 
be  undertaken,  and  it  is  now  nearing  completion  and  will 
commence  to  use  water  in  the  year  1941. 

1857  47. 

In  the  year  1930,  with  Kittitas  division  lands  coming  in, 
with  short  water  years  at  hand  and  with  the  final  large  de¬ 
velopments  of  both  storage  and  distribution  works  of  the 
project  about  to  be  undertaken,  it  was  apparent  that  the 
delivery  of  excess  water  to  the  plaintiffs,  and  others  sim¬ 
ilarly  situated,  on  the  “holler”  system  basis  could  not  be 
*  '  * 

continued. 

48. 

If  lands  in  the  Sunny  side  Valley  Irrigation  District,  in¬ 
cluding  plaintiffs’  land,  were  to  continue  to  receive  water 
in  excess  of  amounts  the  United  States  had  agreed  to  de- 
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liver,  it  would  be  necessary  that  they  participate  in  the 
repayment  of  the  cost  of  constructing  the  storage  works 
necessary  to  develop  and  supply  the  additional  water.  And, 
if  in  dry  years  lands  in  said  district  were  to  receive  sub¬ 
stantially  all  of  the  3  acre-feet  per  acre  on  public  notice 
lands,  and  the  amounts  “required  to  successfully  irrigate 
the  land”  as  determined  by  the  Secretary  of  the  Interior 
on  old  supplemental  lands,  then  it  would  be  necessary  that 
the  water  users  in  said  district  participate  in  the 
185S  construction  and  financing  of  additional  storage  so 
that  there  could  be  allocated  to  them,  with  the  costs 
involved  repaid  to  the  Reclamation  Fund,  the  amount  of 
additional  storage  necessary  to  provide  them  with  holdover 
storage  or  “insurance”  water. 

49. 

A  number  of  conferences  between  representatives  of  the 
Sunny  side  Valley  Irrigation  District  and  officials  of  the 
Bureau  of  Reclamation  were  held  during  the  summer  of 
1930;  and  under  date  of  September  22,  1930,  the  board  of 
directors  of  said  district,  of  which  district  the  plaintiffs  are 
members,  transmitted  to  the  Secretary  of  the  Interior, 
through  the  project  superintendent,  a  resolution  (defen¬ 
dant’s  Exhibit  71),  wherein  it  wras  set  out  that  the  district 

“is  powerless  to  make  any  contract  with  the  United  States 
Reclamation  Service  for  additional  water  so  far  as  the 
lands  within  the  boundaries  of  the  district  which  are  under 
individual  contract  wTith  the  United  States  Reclamation  Ser¬ 
vice  are  concerned,  until  the  United  States  Reclamation 
Service  by  supplemental  agreement  with  the  individuals  or 
by  other  legal  means  determines  in  each  and  every  instance 
the  amount  of  water  which  by  contract  the  United  States  is 
now  obligated  to  deliver  to  such  lands.” 

50. 

Soon  after  receipt  of  said  resolution,  the  notice  of  Oc¬ 
tober  17,  1930,  of  which  plaintiffs  complain,  was  issued  by 
the  Secretary  of  the  Interior. 
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1859  51. 

Under  date  of  January  10,  1931,  the  Sunnyside  Valley 
Irrigation  District  sent  a  letter  to  the  then  Secretary  of  the 
Interior,  Kay  Lyman  Wilbur,  in  which  the  district  stated: 

“Unfortunately,  at  this  time  there  is  injected  into  the 
situation  a  very  depressed  economic  condition.” 

and  that  the  average  crop  values  in  the  Sunnyside  division 
which  were  $100  per  acre  for  the  season  of  1929,  in  the 
season  of  1930  had  dropped  to  an  average  of  $58  per  acre. 
Said  letter  referred  to  the  notice  of  October  17,  1930  but 
did  not  in  any  way  suggest  that  there  was  anything  illegal 
or  arbitrary  or  improper  in  the  said  notice  but  did  request, 
on  account  of  the  bad  economic  conditions  and  other  com¬ 
plications,  that  the  Secretary  of  the  Interior 

“postpone  the  public  notice  for  one  year,  excepting  in  that 
part  which  contemplates  the  determination  of  the  water 
rights  during  the  season  of  1931.” 

and  in  conclusion  stated : 

“This  would  permit  the  operation  to  continue  for  the  sea¬ 
son  of  1931  as  in  the  past  and  it  would  permit  the  directors 
of  the  Sunnyside  V alley  Irrigation  District  to  study  the 
situation  and  extend  their  findings  to  the  water  users 
1S60  of  the  district  in  anticipation  of  the  contemplated 
contract  for  the  purchase  of  more  storage  water 
through  the  construction  of  the  Cle  Elum  Dam.  At  the 
same  time  the  Department  would  undoubtedly  have  the  de¬ 
termination  of  the  water  rights  completed,  making  it  less 
difficult  to  arrive  at  a  satisfactory  contract.” 

Accordingly,  W.  W.  Johnston,  at  the  direction  of  the  Sec¬ 
retary  of  the  Interior,  proceeded  during  the  season  of  1931 
to  make  his  field  investigations  on  the  basis  of  which  he 
made  his  determinations  for  the  old  supplemental  lands,  in¬ 
cluding  the  plaintiffs  ’  land. 
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52. 

The  plaintiffs,  in  1934,  filed  this  action  attacking  the  no¬ 
tice  of  October  17,  1930,  the  notice  of  May  5,  1932,  and  the 
Johnston  determination  as  being  arbitrary  and  capricious, 
in  violation  of  their  water  rights  and  beyond  the  authority 
of  the  Secretary  of  the  Interior.  The  plaintiffs  insist  that 
the  extent  of  their  construction  charge  obligation  to  the 
United  Stataes  is  $10  per  acre  as  provided  in  their  contract 
with  the  United  States;  and,  thus  standing  on  their  contract 
so  far  as  their  obligations  are  concerned,  the  plaintiffs  ask 
that  their  water  right  be  to  deliveries,  upon  the  basis  of 
the  “holler”  system,  of  amounts  of  water  substan- 

1861  tially  in  excess  of  the  Johnston  determination,  al¬ 
though  the  amount  of  the  Johnston  determination  is 

the  amount  provided  for  by  their  contract  and  for  which 
their  predecessors  in  interest  agreed  to  pay  $10  per  acre. 

53. 

The  cost  of  furnishing  the  6  acre-feet  of  water  per  acre 
per  annum  demanded  by  the  plaintiffs  would  exceed  the 
cost  of  furnishing  3M>  acre-feet  per  acre  per  annum  in  about 
the  same  proportion  that  the  6  acre-feet  exceeds  the  SVs 
acre-feet,  and  if  the  United  States,  through  the  Secretary 
of  the  Interior,  should  be  required  to  furnish  6  acre-feet  of 
water  per  acre  for  the  $10  per  acre  agreed  upon  as  the 
price  to  be  paid  for  31/4  acre-feet  a  serious  loss  to  the 
Reclamation  Trust  Fund  would  result. 

54. 

The  actual  cost  of  furnishing  3  acre-feet  per  acre  per 
annum  to  the  public  notice  lands  exceeds  the  $52  per  acre 
charge  announced  in  the  Public  Notice  of  March  2,  1909; 
and  accordingly  the  cost  of  furnishing  3^>  acre-feet  to  the 
plaintiffs’  old  supplemental  lands  exceeds  the  value  of  the 
Washington  Irrigation  Company  right  and  the  $10 

1862  per  acre,  the  consideration  received  by  the  United 
States  under  the  old  supplemental  contract  with  the 

plaintiffs’  predecessors  in  interest. 
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55. 

The  Secretary  of  the  Interior  has  not  attempted  to  charge 
the  plaintiffs  with  the  deficit  incurred  by  the  United  States 
in  constructing  project  works  and  developing  a  project  wa¬ 
ter  supply  adequate  to  supply  to  the  plaintiffs’  land  31/* 
acre-feet  per  acre  per  annum ;  and  in  particular  no  such 
attempt  was  made  by  the  notices  of  October  17,  1930  and 
May  5,  1932.  Those  notices,  against  which  this  action  is 
directed,  announced  that  no  water  in  excess  of  contract 
amounts  would  be  delivered  in  the  future  without  additional 
charges  to  be  credited  against  the  cost  of  supplying  the  ex¬ 
cess  water. 

56. 

Under  date  of  October  9,  1939  the  Secretary  of  the  In¬ 
terior  revoked  his  notices  and  regulations  of  October  17, 
1930  and  May  5,  1932,  by  means  of  a  notice  reading,  as  fol¬ 
lows  : 

1863  “Notice  revoking  notices  and  regulations  of  Oc¬ 
tober  17,  1930,  and  May  5, 1932,  and  announcing  pro¬ 
posal  to  secure  judicial  determination  of  the  project  water 
rights  of  all  divisions  and  sub-divisions  of  the  Yakima  proj¬ 
ect  in  action  in  which  all  parties  affected  are  represented. 

On  October  17,  1930  there  were  promulgated  the  ‘Notices 
and  Rules  and  Regulations  As  to  Water  Deliveries  in  the 
Sunnyside  Valley  Irrigation  District  for  the  Year  1931  and 
Subsequent  Years  and  Determination  of  Amount  of  Water 
Required.’  Subsequently  on  May  5,  1932,  the  First  As¬ 
sistant  Secretary  of  the  Interior  determined  the  water  dutv 
•>  * 

of  the  so-called  old  supplemental  lands  (“C”  lands  de¬ 
scribed  in  said  notice  of  October  17,  1930).  On  the  same 
date,  May  5,  1932,  there  was  promulgated  the  ‘Notice  of 
Water  Dutv  Determination.’ 

These  notices  of  1930  and  1932  are  related  to  controver¬ 
sies  between  the  Sunnyside  Valley  Irrigation  District  and 
the  United  States,  which,  in  general,  are  over  questions  of 
project  water  rights.  There  are  pending  in  the  District  of 
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Columbia  three  actions  brought  by  individual  water  users 
attacking  the  validity  of  the  1930  and  1932  notices. 

Efforts  have  been  made  to  settle  the  controveries  over 
water  rights.  Particularly,  in  the  past  year  honest  and  sin¬ 
cere  efforts  have  been  made  by  both  Commissioner  John 
C.  Page  of  the  Bureau  of  Reclamation  and  the  Board  of 
Directors  of  the  Sunnvside  Valley  Irrigation  District  to 
settle  the  controveries  and  the  pending  litigation  by  a  con¬ 
tract  between  the  United  States  and  the  District.  However, 
these  efforts  have  not  been  successful. 

In  connection  with  the  controversies,  the  following  points 
have  become  increasingly  apparent,  and  in  view  of  the  in¬ 
ability  to  effect  a  settlement  the  points  have  become  in¬ 
creasingly  important.  Because  of  them,  further  consider¬ 
ation  has  been  given  to  the  1930  and  1932  notices  and  the 
pending  court  actions,  particularly  with  a  view  to  their 
relation  to  the  continuing  controversies. 

The  Yakima  project  consists  of  five  main  irrigation  divi¬ 
sions,  known  as  the  Kittitas  Division  (represented  by  the 
Kittitas  Reclamation  District),  the  Roza  Division  (repre¬ 
sented  by  the  Roza  Irrigation  District),  the  Tieton  Division 
(represented  by  the  Tieton  Water  Users’  Association 
1864  and  the  Yakima-Tieton  Irrigation  District),  the 
Wapato  Division  (represented  by  the  Yakima  Res¬ 
ervation  Irrigation  District)  and  the  Sunnyside  Division, 
which  is  composed  of  eight  sub-divisions,  each  of  which  is 
represented  by  a  separate  irrigation  district,  the  eight  ir¬ 
rigation  districts  representing  the  eight  sub-divisions  of  the 
Sunnyside  Division  being  the  Grandview  Irrigation  District, 
the  Granger  Irrigation  District,  the  Outlook  Irrigation  Dis¬ 
trict,  the  Prosser  Irrigation  District,  the  Snipes  Mountain 
Irrigation  District,  the  Sunnyside  Irrigation  District,  the 
Zillah  Irrigation  District  and  the  Sunnyside  Valley  Irri¬ 
gation  District.  In  addition  to  the  various  districts  rep¬ 
resenting  the  five  main  divisions  of  the  Yakima  project,  old 
canal  companies,  old  irrigation  districts  and  other  parties 
have  subscribed  to  and  become  a  part  of  the  Yakima  project 
by  means  of  contracts  for  supplemental  water  supplies  un- 
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der  the  Warren  Act  (Act  of  February  21,  1911,  36  Stat. 
925) ;  the  principal  ones  of  these  Warren  Act  contract  hold¬ 
ers  being  the  Broadway  Irrigation  Company,  the  Moxee 
Ditch  Company,  Sub-A,  the  Naches-Selah  Irrigation  Dis¬ 
trict,  the  Selah-Moxee  Irrigation  District,  the  Terrance 
Heights  Irrigation  District,  the  Union  Gap  Irrigation  Dis¬ 
trict,  the  West  Side  Irrigation  Company,  and  the  Yakima 
Valley  Canal  Company. 

The  water  users  or  their  organizations  in  the  various  di¬ 
visions  and  subdivisions  of  the  Yakima  project  and  the  old 
irrigation  companies  and  old  districts  holding  Warren  Act 
contracts  have  rights  under  their  contracts  with  the  United 
States  to  proportionate  shares  or  specified  amounts  of  the 
project  water  supply  available  from  the  Government  reser¬ 
voirs  and  the  water  appropriations  made  by  the  United 
States.  In  low  water  years  the  total  project  water  supply 
is  somewhat  less  than  the  total  amount  of  water  covered 
by  these  contracts;  and  so,  in  such  low  water  years  the 
project  water  supply  has  to  be  pro-rated,  in  accordance  with 
the  applicable  provisions  in  the  water  right  contracts.  For 
this  reason,  the  water  users  and  their  organizations,  other 
than  the  Sunnyside  Valley  Irrigation  District  and  its  mem¬ 
bers,  are  involved  in  the  controversies  between  the  Sunny- 
side  Valley  Irrigation  District  and  the  United  States,  and 
will  be  affected  by  any  determination  of  those  controversies. 

The  financial  interest  of  the  United  States  in  the  Yakima 
project  is  also  involved  in  the  controversies.  The  United 
States  has  invested  millions  of  dollars  in  the  properties  of 
the  Yakima  project.  Millions  of  dollars  remain  to  be  paid 
to  the  United  States  under  contracts  made  by  the  Govern¬ 
ment  with  the  various  water  users  and  their  organizations ; 
and  to  make  the  payments  due  the  United  States  these  wa¬ 
ter  users  and  their  organizations  depend  on  their  shares 
in  the  project  water  supply  for  the  irrigation  of  their 
1865  lands  and  the  production  of  crops.  The  financial 
interests  of  the  United  States,  therefore,  will  be  af¬ 
fected  by  any  determination  of  the  controversies. 
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However,  these  other  water  users  and  organizations  and 
the  United  States  are  not  parties  to  the  actions  pending 
in  the  District  of  Columbia.  A  final  decision  in  those  ac¬ 
tions  would  not  bind  them,  and  so  a  decision  in  those  actions 
could  not  finally  determine  the  controversies.  It  would  be 
useless,  therefore,  to  continue  the  1930  and  1932  notices 
in  effect  and  to  continue  the  pending  litigation  attacking 
them,  with  any  hope  of  finally  determining  the  controver¬ 
sies. 

However,  since  it  appears  that  the  controversies  cannot 
be  settled  amicably,  and  since  the  controversies  both  involve 
many  parties  not  within  the  jurisdiction  of  the  District  of 
Columbia  courts  and  involve  issues  broader  than  those 
encompassed  by  the  pending  actions,  it  is  desirable  that  a 
judicial  determination  be  sought  in  an  action  appropriately 
broad  in  scope  and  in  which  all  interested  parties  can  be 
heard. 

Furthermore,  because  of  the  additional  contracts  for  proj¬ 
ect  water  supplies  made  since  1932  and  because  of  the  ap¬ 
proaching  completion  of  construction  on  the  Roza  Division, 
it  is  not  deemed  advisable  to  continue  in  effect  the  general 
proposals  of  the  1930  and  1932  notices  to  contract  for  the 
sale  or  rental  of  excess  water. 

In  view  of  the  foregoing,  it  is  considered  advisable  to  re¬ 
voke  the  1930  and  1932  notices  and  to  seek  a  judicial  de¬ 
termination  of  the  controveries  in  an  action  in  which  all  the 
affected  parties  can  appear  as  plaintiffs  or  defendants. 

Accordingly,  the  notices  of  October  17,  1930  and  May  5, 
1932  (referred  to  by  their  titles  on  the  first  page  of  this 
notice),  and  all  provisions,  in  subsequent  notices,  for  water 
rental  charges  and  based  on  said  notice  of  1930  or  said 
notice  of  1932,  are  hereby  revoked,  retroactively  as  of  the 
respective  dates  when  they  were  issued. 

In  the  near  future  the  United  States  will  file,  in  the  Dis¬ 
trict  Court  of  the  United  States  for  the  Eastern  District 
of  Washington,  an  action  in  which  all  of  the  various  parties 
with  an  interest  in  the  project  water  supply,  as  among 
themselves  and  as  against  the  United  States,  can  appear 
as  parties  plaintiff  or  defendant  for  determination  of  the 
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question  as  to  how  the  limited  water  supply  of  the  Yakima 
project  should  be  divided  among  the  many  claimants 
thereto.  Thus,  all  the  interested  parties  will  have  an  op¬ 
portunity  to  be  heard. 

By  notice  and  regulations  issued  prior  to  the  commence¬ 
ment  of  the  1940  irrigation  season,  appropriate  provisions 
will  be  made  for  deliveries  to  lands  in  the  Sunnvside  Valley 
Irrigation  District,  during  that  season  and  any 
1866  others  preceding  and  pending  a  final  determination 
in  said  action,  of  water  in  excess  of  three  acre-feet 
per  acre  per  annum  on  the  so-called  public  notice  lands  and 
in  excess  of  the  May  5, 1932  determination  on  the  so-called 
old  supplemental  lands. 

After  a  final  judicial  determination  of  the  rights  of  the 
various  divisions  and  sub-divisions  of  the  project  has  been 
made  in  said  action,  -water  deliveries  to  the  lands  in  the 
Sunnyside  Valley  Irrigation  District  and  to  the  other  proj¬ 
ect  divisions  and  sub-divisions  will  be  made  in  accordance 
wth  the  rights  of  the  respective  parties  as  judicially  deter¬ 
mined.’  ’ 

57. 

The  proposed  action  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington,  for  de¬ 
termination  of  the  question  as  to  how  the  limited  water 
supply  of  the  Yakima  project  should  be  divided  among  the 
many  claimants  thereto,  has  now  been  filed  in  that  court  by 
the  Kittitas  Reclamation  District,  the  Selah-Moxee  Irriga¬ 
tion  District  and  the  United  States,  as  joint  plaintiffs, 
against  the  Sunnyside  Valley  Irrigation  District  and  other 
defendants.  The  plaintiffs  herein,  Philip  Louis  Parks  and 
Ollie  D.  Parks,  his  wife,  are  named  as  defendants  in  said 
action ;  and  said  action  is  now’  pending  in  the  United  States 
District  Court  for  the  Eastern  District  of  Washington. 

JENNINGS  BAILEY 
Justice 

Pound  this  24th  day  of  July  1940. 
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1905  Filed  July  24, 1940 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57739 

Cal.  No.  177 

Philip  Louis  Parks,  et  al., 

v . 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Conclusions  of  Law 

As  its  conclusions  of  law  in  the  above-entitled  action,  the 
Court  finds: 

1. 

The  action  of  the  Secretary  of  the  Interior  in  issuing  the 
notices  and  regulations,  the  so-called  orders,  of  October  17, 
1930  and  May  5,  1932  was  not  arbitrary,  capricious  or  un¬ 
reasonable.  The  notices  and  regulations  of  October  17, 
1930  and  May  5,  1932  were  made  and  issued  by  the  Secre¬ 
tary  of  the  Interior  within  the  scope  of  his  authority  and  in 
the  exercise  of  a  sound  discretion  vested  in  him  by  law,  and 
were  not  in  violation  of  any  right  or  privilege  of  the  plain¬ 
tiffs. 

2. 

The  plaintiffs  are  not  entitled  to  water  in  excess  of  3^ 
acre-feet  per  acre  per  annum,  the  amount  determined 

1906  by  the  Secretary  of  the  Interior  upon  the  basis  of 
the  Johnston  report. 

3. 

The  plaintiffs’  water  right  is  based  upon  the  so-called  old 
supplemental  contract  between  the  United  States  and  the 
plaintiffs’  predecessors  in  interest,  which  provides: 
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“*  •  *  the  water  for  the  said  lands  to  be  furnished  in 

such  amount  and  distributed  through  the  irrigation  season 
as  in  the  case  of  other  like  lands  in  such  project  which  are 
subject  to  the  provisions  of  the  Reclamation  Act,” 

and 

‘‘8.  The  amount  of  water  to  be  furnished  hereunder  shall 
be  three  acre-feet  of  water  per  annum  per  acre  measured  at 
the  land,  or  as  much  more  water  as  will  be  required  to  suc¬ 
cessfully  irrigate  the  land,  the  amount  so  required  to  be 
determined  by  the  authorized  agent  of  the  United  States, 
and  the  water  shall  be  used  only  to  irrigate  said  lands  and 
for  domestic  purposes  incident  thereto;  provided,  that  the 
amount  of  water  furnished  shall  be  limited  to  the  amount 
beneficially  used  upon  such  lands.” 

4. 

All  pre-existing  water  rights  applicable  to  the  plaintiffs’ 
land  under  the  pre-existing  contract  between  plaintiffs’ 
predecessors  in  interest  and  the  Washington  Irrigation 
Company  were  merged  in  the  contract  between  plaintiffs’ 
predecessors  in  interest  and  the  United  States,  and  the  lat¬ 
ter  contract  is  the  basis  of  the  plaintiffs’  water  right. 

1907  5. 

The  old  supplemental  contract  between  the  United  States 
and  the  predecessors  in  interest  of  the  plaintiffs  was  not 
without  authority  of  law,  but  the  same  was  made  in  ac¬ 
cordance  with  the  authority  and  discretion  of  the  Secretary 
of  the  Interior  under  the  provisions  of  the  Reclamation  Act 
of  June  17, 1902  (32  Stat.  388),  and  the  same  is  a  valid  con¬ 
tract  binding  alike  on  the  United  States  and  on  the  land- 
owners  who  subscribed  to  the  same  and  on  their  successors 
in  interest. 

6. 

The  Secretary  of  the  Interior  is  the  authorized  agent  of 
the  United  States  under  the  provisions  of  the  Reclamation 
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Act  of  June  17, 1902  (32  Stat.  388),  and  by  section  10  of  that 
act  he  is 

“authorized  to  perform  any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary  and  proper  for 
the  purpose  of  carrying  the  provisions  of  this  act  into  full 
force  and  effect.’ ’ 

Plaintiffs’  contract  with  the  United  States,  and  in  particu¬ 
lar  the  provisions  of  paragraph  8  thereof,  and  the  notices 
of  October  17, 1930  and  May  5, 1932  were  appropriate  means 
for  carrying  the  provisions  of  the  Reclamation  Act  into  ef¬ 
fect,  and  were  within  the  authority  of  the  Secretary  of  the 
Interior. 

1908  7. 

The  question  as  to  the  amount  of  water  “required  to  suc¬ 
cessfully  irrigate  the  land”  of  plaintiffs  is  a  question  of 
fact  and  the  determination  thereof  is  committed  to  the  de¬ 
cision  of  the  Secretary  of  the  Interior  by  the  plaintiffs’ 
contract  with  the  United  States  and  by  the  authority  given 
to  the  Secretary  of  the  Interior  in  section  10  of  the  Rec¬ 
lamation  Act.  His  decision  on  this  question  will  not  be 
reviewed  by  the  courts,  where,  as  in  this  action,  it  has  been 
fairly  arrived  at  with  substantial  evidence  to  support  it. 

8. 

The  water  right  of  the  plaintiffs  is  also  limited  by  the 
amount  of  water  needed  for  beneficial  use  on  their  lands. 

i 

9. 

The  amount  of  water  required  for  beneficial  use  on  plain¬ 
tiffs’  land  is  3x/>  acre-feet  per  acre  per  annum,  as  deter¬ 
mined  by  W.  W.  Johnston,  the  expert  employed  by  the  Sec¬ 
retary  of  the  Interior.  His  determination,  based  upon  a 
careful  investigation  of  the  pertinent  facts,  has  substantial 
evidence  to  support  it,  and  is  neither  arbitrary  nor  ca¬ 
pricious,  nor  unjustified. 
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1909  10. 

Deliveries  for  the  plaintiffs’  land  in  excess  of  3*4  acre- 
feet  per  acre  do  not  give  the  plaintiffs  a  contract  right, 
prescriptive  right  or  any  other  right  to  water  in  excess  of 
the  Johnston  determination. 


11. 

It  was  not  the  intent  of  the  Reclamation  Act  that  water 
rights  for  water  in  excess  of  contract  amounts  should  be 
furnished  free  of  charge  or  on  any  basis  which  would  result 
in  impairing  the  reclamation  trust  fund.  It  is  the  intent 
of  Congress,  as  expressed  in  the  Federal  Reclamation  Laws 
(act  of  June  17,  1902,  32  Stat.  388,  and  acts  amendatory 
thereof  or  supplementary  thereto),  that  the  Reclamation 
Fund,  incremented  by  the  proceeds  of  public  land  disposals, 
should  be  invested  by  the  Secretary  of  the  Interior  in  the 
construction  of  reclamation  projects,  should  be  repaid  by 
the  water  users  and  should  be  reinvested  in  the  construction 
of  other  projects. 

12. 

The  Extension  Act  of  August  13, 1914  (38  Stat.  686)  pro¬ 
hibits  increases  in  construction  charges,  once  fixed  by  pub¬ 
lic  notice,  without  the  consent  of  the  majority  of  the 
1910  water  users  affected;  but  the  Secretary  of  the  Inte¬ 
rior,  by  the  notices  of  October  17,  1930  and  May  5, 
1932,  did  not  attempt  to  increase  the  charges  fixed  by  public 
notices  applicable  to  the  Sunnyside  Division  of  the  Yakima 
project  or  the  charge  fixed  in  the  old  supplemental  contract 
of  the  plaintiffs.  Those  charges  were  fixed  by  public  no¬ 
tices  and  contracts  for  the  respective  amounts  of  water  to 
be  furnished  under  the  public  notices  and  contracts ;  and  the 
notices  of  1930  and  1932  did  not  disturb  either  the  water 
rights  or  the  charges  provided  for  by  the  contracts,  includ¬ 
ing  the  plaintiffs’  contract,  but  related  only  to  water  in 
excess  of  the  contract  amounts. 
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13. 

The  plaintiffs,  while  retaining  and  demanding  the  bene¬ 
fits  of  their  contract  with  the  United  States,  are  precluded 
from  contending  that  said  contract  is  void  or  unauthorized. 
The  plaintiffs,  while  enjoying  and  retaining  the  benefit  to 
them  of  their  contract’s  provision  fixing  the  consideration 
paid  by  them  to  the  United  States  at  the  old  Washington 
Irrigation  Company  contract  right  plus  $10  per  acre,  are 
precluded  from  seeking  to  have  their  benefits  increased  by 
an  increase  in  the  obligation  of  the  United  States,  so  as  to 
require  the  United  States  to  furnish  for  plaintiffs’  land 
water  in  excess  of  the  contract  amount  for  which  said  con¬ 
sideration  was  fixed. 

1911  14. 

There  is  no  conflict  between  state  and  federal  law  on  any 
issue  involved  in  this  action.  The  State  of  Washington,  by 
the  enactment  of  chapter  88  of  the  Laws  of  Washington  of 
1905,  authorizing  the  withdrawal,  reservation  and  appro¬ 
priation  of  unappropriated  waters  by  the  Secretary  of  the 
Interior  for  and  on  behalf  of  the  United  States  in  his  ad¬ 
ministration  of  the  Reclamation  Act;  the  provisions  in  the 
Water  Code  of  1917  of  the  State  of  Washington,  saving  ex¬ 
isting  rights  and  expressly  excepting  chapter  88  of  the  1905 
laws  from  being  affected  by  the  provisions  of  the  Water 
Code;  and  the  provisions  of  the  Irrigation  district  laws 
authorizing  districts’  boards  of  directors  to  do  any  and  all 
things  required  by  the  Federal  Reclamation  Laws  and  all 
things  required  by  the  rules  and  regulations  made  by  the 
Secretary  of  the  Interior  under  the  Federal  Reclamation 
Laws,  among  others,  has  cooperated  and  aided  in  carrying 
out  the  provisions  of  the  Federal  Reclamation  Laws.  The 
state  law  complements,  and  does  not  conflict  with,  the  fed¬ 
eral  law. 

15. 

The  water  filings  made  by  the  United  States  pursuant  to 
chapter  88  of  the  Laws  of  1905  of  the  State  of  Wash- 
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1912  ington  have  been  kept  and  now  are  in  good  standing ; 

and  under  chapter  95  of  the  Laws  of  1929  for  the 
State  of  Washington  all  rights  under  water  appropriations 
made  in  behalf  of  the  United  States  under  the  1905  act 
relate  back  to  the  date  of  the  first  withdrawal  or  reserva¬ 
tion  of  the  waters  so  appropriated. 

JENNINGS  BAILEY 
J  ustice 

Found  this  24th  day  of  July  1940. 

•  «#••••••# 

192S  Filed  Jul  30  1940 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57739 
Cal'.  No.  177 

Philip  Louis  Parks,  et  al., 


V. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Final  Judgment 

This  action  came  regularly  before  the  Court  for  hearing 
on  the  12th  day  of  February,  1940,  and  findings  of  fact  and 
conclusions  of  law  having  been  made  and  filed  herein  on 
July  24,  1940,  it  is  this  30th  day  of  July,  1940,  upon  said 
findings  and  conclusions,  adjudged  as  follows: 

The  plaintiffs’  prayer  for  judgment  is  denied  and  the 
action  and  the  amended  bill  of  complaint  are  dismissed. 
The  plaintiffs  take  nothing  by  this  action  and  the  defendant 
goes  hence  without  prejudice  of  any  kind.  Court  costs 
shall  be  paid  by  the  plaintiffs. 

JENNINGS  BAILEY, 

Justice. 


Approved  as  to  form 
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Attorneys  for  Plaintiffs. 

#**#>**•*** 

1867  Filed  July  24  1940 

In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57740 

Cal.  No.  178 

Christina  Marika  Eder, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior . 
Findings  of  Fact 

The  above  entitled  action  (having  been  consolidated  for 
purposes  of  trial  with  the  action  of  Mazine  Z.  Fox  et  ah,  v. 
Harold  L.  Ickes,  Secretary  of  the  Interior,  Equity  No. 
57738,  and  the  action  of  Philip  Louis  Parks,  et  al.,  v.  Harold 
L.  Ickes,  Secretary  of  the  Interior,  Equity  No.  57739,  came 
on  regularly  for  hearing  before  the  Court  on  the  12th  day 
of  February,  1940.  The  plaintiff  appeared  by  her  attorneys 
William  Feely,  R.  C.  Finney  and  Stephen  E.  Chaffee,  and 
the  defendant  appeared  by  his  attorneys,  J.  Kennard 
Cheadle  and  B.  E.  Stoutemver.  Depositions,  oral  testimony, 
documentary  evidence,  and  numerous  exhibits  were  intro¬ 
duced  by  the  parties  plaintiff  and  defendant  during  the  days 
of  February  12,  13,  14,  15,  16,  19,  20,  21,  23,  26,  27,  28  and 
29.  On  March  4, 1940  oral  arguments  were  made  by  counsel 
for  plaintiff  and  defendant,  respectively.  Both  be- 
1868  fore  and  after  oral  argument  briefs  were  submitted 
by  the  parties  plaintiff  and  defendant.  Thereupon 
the  Court  took  said  action  under  advisement.  After  full 
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consideration  of  the  pleadings  and  of  all  the  evidence  sub¬ 
mitted  in  the  above  entitled  action,  and  the  law  applicable 
thereto, 

The  Court  hereby  finds  the  facts  to  be  that: 

2. 

The  plaintiff  is  a  citizen  and  resident  of  the  State  of 
Washington,  and  is  the  owner  of  the  land  described  in  the 
amended  bill  of  complaint  and  alleged  to  be  owned  by  the 
plaintiff. 

3. 

The  land  and  water  right  of  the  plaintiff  involved  in  the 
above  entitled  action  are  located  in  the  Yakima  Valley  in 
the  State  of  Washington,  within  the  area  therein  known  as 
the  Sunnyside  division  of  the  Yakima  reclamation  project 
constructed  by  the  United  States  government  under  the  pro¬ 
visions  of  the  Act  of  Congress  of  June  17,  1902  (32  Stat. 
388)  and  acts  amendatory  thereof  or  supplementary 
thereto. 

4. 

1869  The  defendant  Harold  L.  Tekes  is  now,  and  has 
been  ever  since  March  4,  1933,  the  Secretary  of  the 
Interior  of  the  United  States. 

5. 

Pursuant  to  the  provisions  of  the  Act  of  June  17,  1902 

(32  Stat.  388).  known  as  the  Reclamation  Act,  the  then  See- 

retarv  of  the  Interior  in  or  about  the  vear  1903  caused 
•>  * 

surveys  and  investigations  to  be  made  of  a  proposed 
reclamation  project  in  the  Yakima  Valley,  in  the  State  of 
Washington,  now  commonly  known  as  the  Yakima  project, 
found  the  same  to  be  feasible  and  let  contracts  for  the  con¬ 
struction  thereof. 

6. 

The  Yakima  project  consists  of  the  following  principal 
irrigation  divisions:  the  Kittitas  Division  represented  by 
the  Kittitas  Reclamation  District ;  the  Roza  Division  repre- 
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sented  by  the  Roza  Irrigation  District;  the  Tieton  Division 
represented  by  the  Yakima-Tieton  Irrigation  District  and 
the  Tieton  Water  Users’  Association;  the  Wapato  Division 
represented  by  the  Yakima  Reservation  Irrigation  District; 
and  the  Sunnyside  Division.  In  the  Sunnyside  Division  the 
majority  of  the  land  is  included  in  and  represented 
1S70  by  the  Sunnyside  V alley  Irrigation  District,  of  which 
district  the  plaintiff  in  the  above  entitled  action  is  a 
member.  The  irrigation  districts  in  the  Sunnyside  Divi¬ 
sion,  other  than  the  Sunnyside  Valley  Irrigation  District, 
are  the  Grandview  Irrigation  District;  Granger  Irrigation 
District;  Outlook  Irrigation  District;  Prosser  Irrigation 
District;  Snipes  Mountain  Irrigation  District;  Sunnyside 
Irrigation  District;  and  Zillah  Irrigation  District.  In  addi¬ 
tion  to  the  five  main  irrigation  divisions  of  the  Yakima 
project  there  are  eight  old  canal  companies  of  the  Yakima 
Valley  which  have  become  parts  of  the  Yakima  project  by 
contracting  under  the  Act  of  February  21,  1911  (36  Stat. 
925),  known  as  the  Warren  Act,  to  receive  supplemental 
water  supplies  out  of  the  Yakima  project  water  supply  of 
the  United  States,  which  companies  are  the  Broadway  Irri¬ 
gation  Company;  Moxee  Ditch  Company,  Sub-A;  Xaclies- 
Selali  Irrigation  District;  Selah  &  Moxee  Irrigation  Dis¬ 
trict;  Terrace  Heights  Irrigation  District;  Union  Gap 
Irrigation  District;  West  Side  Irrigating  Company;  and 
Yakima  Valley  Canal  Company. 

7. 

The  Yakima  project’s  Storage  division  includes  the  fol¬ 
lowing  reservoirs,  located  near  the  headwaters  of  the 
1871  Yakima  River  and  its  principal  tributaries:  Bump¬ 
ing  Lake,  Clear  Creek,  Cle  Elum,  Kachees,  Keeche- 
lus,  and  Tieton. 

8. 

The  said  reservoirs  were  constructed  for,  and  have  been 
administered  as  a  common  source  of  water  supply  for,  all 
of  the  divisions  of  the  Yakima  project. 
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9. 

Under  date  of  May  4,  1905  the  Secretary  of  the  Interior, 
acting  through  his  duly  authorized  subordinate,  T.  A. 
Noble,  duly  withdrew  and  appropriated,  under  the  provi¬ 
sions  of  the  act  of  the  Legislature  of  the  State  of  Wash¬ 
ington,  approved  March  4,  1905,  entitled: 

'‘AN  ACT  relating  to  the  appropriation  of  waters  of  the 
State  for  irrigation  purposes,  granting  to  the  United  States 
the  right  to  exercise  the  power  of  eminent  domain  in  ac¬ 
quiring  lands,  water  and  other  property  for  rights  of  way, 
and  for  reservoirs  and  other  irrigation  works,  granting  to 
the  United  States  certain  rights  in  State  lands  and  in  the 
waters  of  the  State,  relating  to  water  users’  associations, 
and  declaring  an  emergency”,  (now  appearing  as  sections 
7409,  7410,  7411,  7412  and  7413  of  Remington’s  Revised 
Statutes  of  the  State  of  Washington) 

all  the  then  unappropriated  waters  of  the  Yakima  River 
and  its  tributaries  for  the  purpose  of  the  irrigation  of  the 
lands  of  all  of  the  various  divisions  of  the  Yakima  reclama¬ 
tion  project;  and  under  date  of  April  23,  1906  filed  a  sup¬ 
plemental  withdrawal  and  appropriation  of  the  said  un¬ 
appropriated  waters. 

1872  10. 

The  United  States,  acting  through  the  Secretary  of  the 
Interior,  has  complied  with  the  provisions  of  the  laws  of 
the  State  of  Washington  applicable  to  the  withdrawal  and 
appropriation  of  the  said  water  supply  for  the  purposes  of 
the  Yakima  project,  and  the  right  of  the  United  States  to 
store,  impound,  divert  and  distribute  the  said  water  for  the 
purposes  of  the  said  water  filings  is  now  in  good  standing. 

11. 

Under  orders  duly  made  by  the  State  officer  authorized 
by  law  to  make  such  orders,  namely  the  State  Supervisor 
of  Hydraulics,  the  time  allowed  for  completion  of  works 


365 


and  beneficial  use  under  the  said  filings  has  been  extended 
down  to  the  present  time;  and  the  last  extension  extends 
to  December  31,  1942.  The  last  extension  thus  granted  by 
the  Supervisor  of  Hydraulics  of  the  State  of  Washington 
is  in  the  following  language : 

“ORDERED  AND  DETERMINED  That  the  time  within 
which  the  United  States  is  required  to  complete 
plans  for  the  Yakima  Project  and  file  water  right  ap¬ 
plications,  in  addition  to  those  now  on  file  in  this  office,  as 
provided  in  the  act  of  the  legislature  hereinabove  referred 
to,  be  and  is  hereby  extended  to  the  thirty-first  day  of  De¬ 
cember,  1942,  and  that  during  that  period  no  permits  for 
the  appropriation  of  waters  hereinabove  described  will  be 
granted  except  on  application  filed  by  the  United  States 
and  those  filed  for  the  use  of  waters  of  Ahtanum  and  Wenas 
Creeks  and  for  waters  of  small  streams  and  springs  in  the 
Yakima  River  Basin  that  may  be  used  for  fish  hatch- 
1873  eries,  mining,  the  operation  of  small  hydroelectric 
power  plants  for  private  use,  for  domestic  purposes 
for  individual  homes,  public  resorts,  camps  and  recre¬ 
ational  grounds  for  which  permits  may  be  issued  on  pend¬ 
ing  or  new  applications;  Provided  that  on  obtaining  a 
waiver  from  the  Secretary  of  the  Interior  permits  may  be 
issued  for  the  appropriation  of  water  for  other  purposes 
and  larger  amounts  when  such  use  will  not  conflict  with  the 
pesent  or  contemplated  use  by  the  United  States;  *  *  *” 

12. 

Shortly  prior  to  May  7,  1906  the  land  owners  in  the  area 
now  included  in  the  Sunnyside  Valley  Irrigation  District 
organized,  under  the  laws  of  the  State  of  W ashington,  a 
private  corporation  known  as  the  Sunnyside  Water  Users’ 
Association.  Under  date  of  May  7, 1906  the  said  association 
entered  into  a  contract  with  the  United  States  in  the  form 
attached  to  the  plaintiff’s  amended  bill  of  complaint  as  Ex¬ 
hibit  A.  But  thereafter  the  said  land  owners  organized, 
under  the  irrigation  district  laws  of  the  State  of  Washing- 


366 


ton,  the  Sunnyside  Valley  Irrigation  District,  a  quasi  mu¬ 
nicipal  corporation,  which  embraced  the  lands  previously 
represented  by  said  association.  Thereupon,  under  date 
of  March  16,  191S  a  three-party  contract,  between  the 
United  States,  the  Sunnyside  Valley  Irrigation  District  and 
the  Sunnyside  Water  Users'  Association,  was  made  in  the 
form  attached  to  the  defendant’s  answer  as  Exhibit  F. 

1874  13. 

Under  said  contract  of  March  16,  1918  the  Sunnyside 
Water  Users’  Association  was  dissolved,  the  liens  created 
by  the  stock  subscription  contracts  to  the  said  association 
were  released,  the  contract  of  May  7,  1906  between  the 
United  States  and  the  said  Sunnyside  Water  Users’  Asso¬ 
ciation  was  discharged,  and  the  said  district  was  substi¬ 
tuted  in  lieu  of  the  said  association  as  the  organization  of 
the  water  users  within  the  boundaries  of  said  district ;  and 
it  was  provided  in  said  contract  of  March  16,  1918  that  the 
water  rights  under  the  individual  water  right  applications 
(including  the  one  made  by  the  predecessors  in  interest  of 
the  plaintiff  in  this  action)  and  under  the  supplmental  water 
contracts  should  not  be  deemed  in  any  wise  to  have  been 
“abrogated,  enlarged  or  modified”  by  said  contract  of 
March  16,  1918.  Ever  since  the  execution  of  said  contract 
of  March  16,  1918  the  Sunnyside  Valley  Irrigation  District 
has  represented  the  said  water  users  in  their  dealings  with 
the  United  States  and  the  officers  of  the  Department  of  the 
Interior. 

1875  14. 

The  United  States  in  connection  with  the  construction  of 
the  Sunnyside  division  of  the  Yakima  project  purchased  a 
comparatively  small  canal  system  and  related  water  rights 
owned  by  the  Washington  Irrigation  Company.  The  United 
States  enlarged  and  extended  that  system  to  serve  as  the 
main  canal  for  the  Sunnyside  division  of  the  Yakima 
project,  and  in  connection  therewith  constructed  a  siphon 
across  the  Yakima  River  and  by  means  of  said  siphon  pro- 
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vided  irrigation  water  for  the  first  time  to  lands  lying  on 
the  south  side  of  the  Yakima  River  in  the  vicinity  of  Mab- 
ton,  including  the  land  of  the  plaintiff. 

15. 

The  land  of  the  plaintiff  is  located  on  the  opposite  side 
of  the  river  from  the  side  on  which  the  canal  of  the  Wash¬ 
ington  Irrigation  Company  was  located  and  never  had  any 
water  rights  or  rights  of  any  kind  under  the  Washington 
Irrigation  Company,  and  never  had  any  water  rights  of  any 
kind  from  any  source  until  rights  were  acquired  from  the 
United  States  by  plaintiff’s  predecessors  in  interest  under 
their  water  right  contract  with  the  United  States. 

1876  16. 

In  order  properly  to  design  and  construct  an  irrigation 
system  it  is  necessary  to  determine  in  advance  the  duty  of 
water  or  amount  of  water  per  acre  for  which  the  irrigation 
system  is  to  be  designed  and  constructed,  so  that  the 
capacities  of  the  various  canals  and  laterals  may  be  prop¬ 
erly  designed  and  properly  constructed  to  carry  the  deter¬ 
mined  amounts  of  water. 

17. 

The  canal  system  for  the  Sunnyside  division  of  the 
Yakima  project  was  designed  and  constructed  to  carry  ap¬ 
proximately  3  acre-feet  of  water  per  annum  to  each  irriga¬ 
ble  acre  in  said  division,  and  the  amount  of  water  to  be 
furnished  through  said  canal  system  could  not  be  increased 
beyond  the  said  designed  capacity  without  redesigning  said 
system  and  enlarging  the  same,  at  a  very  great  cost. 

18. 

Pursuant  to  the  provisions  of  section  4  of  the  Reclama¬ 
tion  Act  of  June  17, 1902  (32  Stat.  388)  the  Secretary  of  the 
Interior  on  March  2,  1909  issued  a  public  notice  announc¬ 
ing  the  construction  charge  per  acre  and  the  amount  of 
water  per  acre  to  be  furnished  for  the  lands  de- 
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1877  scribed  in  said  notice,  including  the  land  of  plaintiff, 
all  being  reclamation  act  or  public  notice  lands  of 

the  said  Sunnvside  division.  In  said  public  notice  the  Sec¬ 
retary  of  the  Interior  announced  a  construction  charge  of 
$52  per  acre  for  the  said  public  notice  or  reclamation  act 
lands,  and  also  announced  that  the  amount  of  water  to  be 
furnished  would  be  3  acre-feet  per  acre  per  annum.  The 
announced  charge  of  $52  per  acre  was  the  then  estimated 
cost  of  furnishing  3  acre-feet  per  acre  per  annum. 

19. 

Pursuant  to  the  provisions  of  the  public  notice  of  March 
2,  1909,  the  predecessors  in  interest  of  the  plaintiff  entered 
into  a  water  right  application  or  contract  with  the  United 
States  wherein  the  said  predecessors  of  the  plaintiff  agreed 
that  the  amount  to  be  paid  as  a  construction  charge  on  their 
land  would  be  $52  per  acre;  and  it  was  further  agreed  in 
said  water  right  contract  that 

“The  quantity  of  water  to  be  furnished  hereunder  shall  be 
3  acre-feet  of  water  per  annum  per  acre  of  irrigable  land, 
as  aforesaid,  measured  at  the  land;” 

the  full  text  of  the  agreement  as  to  the  amount  to  be  paid 
and  the  amount  of  water  to  be  furnished  being  in  the  fol¬ 
lowing  language: 

1878  “The  quantity  of  water  to  be  furnished  hereunder 
shall  be  3  acre-feet  of  water  per  annum  per  acre  of 

irrigable  land,  as  aforesaid,  measured  at  the  land;  or  so 
much  thereof  as  shall  constitute  the  proportionate  share 
per  acre  from  the  water  supply  actually  available  for  the 
lands  under  said  project;  provided,  that  the  supply  fur¬ 
nished  shall  be  limited  to  the  amount  of  water  beneficially 
used  on  said  irrigable  lands;  provided,  however,  that  if 
measuring  devices  are  not  installed  at  the  land,  an  increase 
deemed  reasonable  by  the  Reclamation  Service  official  in 
charge  of  the  project  shall  be  made  for  losses  of  water  after 
passing  the  point  of  measurement. 
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The  applicant  hereby  agrees  on  behalf  of  himself,  his 
heirs,  administrators,  and  assigns  to  pay  for  said  water 
right  the  estimated  cost  of  construction  as  fixed  by  the  Sec¬ 
retary  of  the  Interior,  namely,  the  sum  of  $52.00  per 


In  the  annual  reports  made  by  the  Secretary  of  the  In¬ 
terior  to  Congress  under  the  provisions  of  said  Reclamation 
Act,  from  the  seventh  to  the  twenty-fifth,  inclusive,  the  Sec¬ 
retary  of  the  Interior  announced  the  water  duty  on  the 
Sunnyside  division  of  the  Yakima  project  as  3  acre-feet 
per  acre  per  annum  at  the  farm. 

21. 

On  October  17,  1930  the  then  Secretary  of  the  Interior 
issued  the  notice  (defendant’s  Exhibit  17),  which  is  com¬ 
plained  of  in  this  action,  wherein  it  was  provided  that  as  to 
those  public  notice  lands,  including  plaintiff’s  land,  under 
contracts  providing  for  the  delivery  of  3  acre-feet  of  water 
(designated  in  the  notice  as  “A”  and  “B”)  the 
1879  water  deliveries  for  the  year  1931  and  subsequent 
years  would  be  limited  to  the  3  acre-feet  provided  in 
the  contract  but 

“that  so  long  as  there  is  surplus  stored  water  available  not 
required  to  meet  the  contract  obligations  of  the  United 
States  to  other  parties,  water  in  excess  of  3  acre-feet  may 
be  rented  by  water  users  of  the  Sunnyside  Valley  Irrigation 
District  of  the  classes  referred  to  above  as  “A”  and  “B” 
whose  rights  are  limited  under  their  applications  and  con¬ 
tracts  to  3  acre-feet.  ’  ’ 

22. 

Water  deliveries  in  excess  of  the  3  acre-feet  per  acre  per 
annum  provided  for  by  plaintiff’s  contract  with  the  United 
States  have  been  made  for  the  plaintiff’s  land  and  for  the 
lands  of  some  other  public  notice  landowners  in  the  Sunny¬ 
side  Valley  Irrigation  District.  However,  the  method  of 
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delivery  known  as  the  “holler”  system  has  been  the  basis 
and  measure  of  deliveries  of  excess  water,  and  under  this 
“holler”  system  the  water  user  who  called  for  extra  water 
generally  received  it  if  the  ditchrider  or  watermaster  had 
it  available  for  delivery,  regardless  of  whether  it  was  or 
was  not  in  excess  of  contract  amounts,  and  regardless  of 
whether  it  was  or  was  not  really  needed  for  beneficial  use. 

1880  23. 

The  amount  of  water  delivered  for  the  land  of  the  plain¬ 
tiff  in  past  years,  under  the  “holler”  system,  was  waste- 
fully  applied,  resulting  in  a  waste  of  water  and  in  some 
injury  to  the  soil. 

24. 

The  ditchriders,  and  watermasters  and  other  local  em¬ 
ployees  of  the  Reclamation  Bureau  who  delivered  excess 
water  under  the  “holler”  system  were  not  qualified  to  de¬ 
termine  the  amount  of  water  needed  for  beneficial  use  on 
the  lands  and  were  not  authorized  by  the  Secretary  of  the 
Interior  to  make  any  such  determination,  and  in  most  cases 
made  only  a  superficial  inspection  of  the  lands  if  any  in¬ 
spection  at  all. 

25. 

The  methods  of  irrigation  followed  on  plaintiff’s  land  re¬ 
sulted  in  an  unnecessary  amount  of  water  running  off  as 
surface  waste  without  benefit  to  the  crops,  and  in  a  large 
part  of  the  water  being  lost  through  excessive  deep  perco¬ 
lation. 

26. 

On  the  land  of  the  plaintiff  water  is  distributed  to  vari¬ 
ous  parts  of  the  farm  by  means  of  open  farm  ditches,  caus¬ 
ing  heavy  percolation  losses,  whereas  on  many  other 

1881  lands  in  the  same  division  of  the  project  there  is  in 
effect  the  better  practice  of  distributing  water 

through  flumes  which  greatly  reduce  seepage  losses.  In 
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this  particular  the  irrigation  system  on  plaintiff’s  farm  has 
not  been  brought  up  to  a  reasonable  standard  of  economy 
and  efficiency. 

27. 

On  the  plaintiff’s  land  the  usual  practice  has  been  to 
allow  irrigation  water  to  run  in  one  set  of  furrows  or  cor¬ 
rugations  for  as  long  as  24  hours  without  changing  the 
water  to  another  set  of  corrugations  or  furrows.  The  ex¬ 
perience  and  general  practice  of  other  irrigators  irrigating 
similar  lands  has  demonstrated  that  runs  of  8  to  12  hours 
duration  are  sufficient  to  properly  irrigate  the  land  and 
produce  crops  successfully  thereon.  Under  the  prevailing 
practice  of  24-hour  runs  on  the  plaintiff’s  land,  water  was 
being  wasted  during  a  large  part  of  the  time  that  it  was 
allowed  to  run  in  one  set  of  furrows  or  corrugations,  and  a 
large  part  of  the  water  could  have  been  saved  by  allowing 
the  water  to  run  in  one  location  or  in  one  set  of  furrows  or 
corrugations  only  8  to  12  hours,  as  commonly  practiced  by 
other  irrigators  in  the  same  division  of  the  project. 
1882  The  water  lost  because  of  the  wasteful  and  excessive 
applications  of  water  on  plaintiff’s  land  was  not 
beneficially  used  and  resulted  in  some  injury  to  the 

land. 

28. 

During  the  year  1934,  which  was  the  year  when  the  com- 
plained-of  reduction  in  water  deliveries  for  plaintiff’s  land 
occurred,  the  plaintiff’s  land  produced  as  good  crops  as  in 
prior  years  when  the  “holler”  system  of  deliveries  was  in 
full  effect  on  plaintiff’s  land. 

29. 

After  this  action  was  filed,  W.  W.  Johnston,  a  well-quali¬ 
fied  expert  employed  by  the  Secretary  of  the  Interior,  made 
an  investigation  and  study  of  plaintiff’s  land  and  the  irri¬ 
gation  practices  used  on  the  farm ;  and  he  determined  that 
3  acre-feet  per  acre  per  annum  is  the  amount  of  water  re¬ 
quired  for  beneficial  use  on  plaintiff’s  land. 
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30. 

The  determniation  of  the  amount  of  water  required  for 
beneficial  use  on  plaintiff’s  land,  made  by  W.  W.  Johnston, 
was  based  upon  a  careful  investigation  of  the  pertinent 
facts  and  was  neither  arbitrary  nor  capricious,  nor  un¬ 
justified. 

1883  31. 

The  amount  of  water  required  for  beneficial  use  on  plain¬ 
tiff’s  land  is  3  acre-feet  per  acre  per  annum,  as  determined 
by  W.  W.  Johnston,  the  expert  employed  by  the  Secretary 
of  the  Interior. 

32. 

Excess  deliveries  for  plaintiff’s  land  were  made  during 
the  period  when  construction  of  the  reservoirs  was  in  ad¬ 
vance  of  construction  of  the  canal  svstems,  when  there  was 
available  at  times  a  large  surplus  of  stored  water,  not  then 
required  for  irrigation  of  the  lands  in  those  project  divi¬ 
sions  for  which  canal  svstems  were  not  vet  constructed. 

•>  w 

In  the  progressive  construction  of  the  various  divisions  of 
the  Yakima  project,  the  construction  of  reservoirs  gener¬ 
ally  preceded  construction  of  the  canal  systems  for  distribu¬ 
tion  of  the  project  water  supply  to  the  lands  to  be  irrigated. 
Also,  the  reclamation  of  lands  under  the  completed  canal 
systems  was  gradual.  The  surplus  water  supply  resulting 
from  this  order  of  project  construction  and  development 
was  only  temporarily  available,  until  completion  of  the 
canal  systems  designed  to  carry  such  water  supply  and  de¬ 
velopment  of  the  lands  under  said  canal  systems. 

1884  33. 

Another  source  of  supply  for  excess  water  deliveries  was 
water  belonging  to  temporarily  idle  lands  in  the  Sunnyside 
Valley  Irrigation  District  which  were  not  using  the  water 
provided  for  them  by  contracts  of  their  owners  with  the 
United  States. 
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34. 

The  capacity  of  the  Sunnyside  Canal,  which  supplies 
water  to  the  Sunnyside  Valley  Irrigation  District  and  the 
six  small  districts  which  together  cover  most  of  the  Sunny¬ 
side  division  of  the  Yakima  project,  is  no  greater  than  is 
required  during  the  months  of  peak  demand,  June  and  July, 
to  furnish  the  scheduled  monthly  percentages  of  the  3  acre- 
feet  per  acre  to  the  public  notice  lands  in  the  Sunnyside 
Valley  Irrigation  District  and  of  the  contract  amounts  to 
other  individuals  and  districts,  together  with  the  amounts 
of  so-called  old  canal  rights.  Consequently,  in  the  Sunny¬ 
side  division  of  the  Yakima  project  the  excess  deliveries  to 
the  land  of  plaintiff  and  others  in  the  months  of  June  and 
July  in  past  years  have  been  made  out  of  the  water  supply 
under  contract  for  temporarily  idle  lands  in  the  Sunnyside 
Valley  Irrigation  District.  j 

35. 

Upon  the  completion  of  the  Roza  division  of  the  Yakima 
project  and  the  complete  irrigation  of  the  lands  en- 
1885  titled  to  receive  water  under  the  Roza  and  Kittitas 

divisions  of  the  Yakima  project,  there  no  longer  will  j 
be  available  the  temporary  surplus  of  storage  water  from 
which  many  of  the  excess  water  deliveries  to  plaintiff  and 
others  similarly  situated  have  been  made  in  the  past,  in 
months  other  than  June  and  July. 

36.  j 

If  the  Secretary  of  the  Interior  should  be  required  to 
deliver  permanently  for  the  land  of  plaintiff  the  amounts  of 
excess  water  claimed  by  her,  such  requirement  could  be 
met  only  by  drawing  on  water  supply  and  canal  capacity 
required  to  furnish  other  water  users  in  the  Sunnyside 
Valley  Irrigation  District,  other  districts  in  the  Sunnyside 
division  and  other  divisions  of  the  project  the  water  for 
which  they  have  contracted  with  the  United  States. 
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37. 

In  1930  the  Yakima  River  drainage  basin  was  about  mid¬ 
point  in  a  severe  dry  cycle,  annual  run-off  in  the  past  sev¬ 
eral  years  having  been  much  less  than  average,  and  hold¬ 
over  storage  in  the  project’s  reservoirs  (the  water  users’ 
insurance  against  dry  years)  being  very  small. 

1886  38. 

In  1930  not  only  was  the  project  facing  years  of  water 
shortage,  but  also  the  period  of  construction  of  storage  in 
advance  of  construction  of  distribution  systems  was  draw¬ 
ing  to  a  close.  The  Kittitas  division  was  using  a  diversion 
of  approximately  50,000  acre-feet  in  the  season  of  1930  and 
it  was  estimated  that  it  would  use  approximately  double 
that  amount  in  the  season  of  1931.  The  Roza  division  had  a 
contract  for  a  water  supply  and  construction  of  a  distribu¬ 
tion  system  for  that  division  was  contemplated  for  the  near 
future. 

39. 

In  the  interests  of  the  project  as  a  whole,  including  the 
Sunnyside  division,  it  was  necessary  that  construction  of 
the  Cle  Elum  Dam  and  Reservoir  be  undertaken  promptly. 
That  construction  had  to  be  undertaken  promptly  if  con¬ 
struction  of  the  storage  division  planned  for  the  project 
was  to  keep  pace  with  construction  of  the  irrigation  divi¬ 
sions  planned  for  the  project.  The  Roza  division,  early 
construction  of  which  was  being  planned  in  1930,  is  the  last 
large  distribution  division  of  the  Yakima  project  to 

1887  be  undertaken,  and  it  is  now  nearing  completion  and 
will  commence  to  use  water  in  the  year  1941. 

40. 

In  the  year  1930,  with  Kittitas  division  lands  coming  in, 
with  short  water  years  at  hand  and  with  the  final  large  de¬ 
velopments  of  both  storage  and  distribution  works  of  the 
project  about  to  be  undertaken,  it  was  apparent  that  the 
delivery  of  excess  water  to  the  plaintiff,  and  others  simi- 
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larly  situated,  on  the  “holler”  system  basis  could  not  be 
continued. 

41. 

If  lands  in  the  Sunnyside  Valley  Irrigation  District,  in¬ 
cluding  plaintiff’s  land,  were  to  continue  to  receive  water 
in  excess  of  amounts  the  United  States  had  agreed  to  de- 
liver,  it  would  be  necessary  that  they  participate  in  the 
repayment  of  the  cost  of  constructing  the  storage  works 
necessary  to  develop  and  supply  the  additional  water.  And, 
if  in  dry  years  lands  in  said  district  were  to  receive  sub¬ 
stantially  all  of  the  3  acre-feet  per  acre  on  public  notice 
lands,  and  the  amounts  “required  to  successfully  irrigate 
the  land”  as  determined  by  the  Secretary  of  the  Interior 
on  old  supplemental  lands,  then  it  would  be  necessary  that 
the  water  users  in  said  district  particpate  in  the  con- 
1888  struction  and  financing  of  additional  storage  so  that 
there  could  be  allocated  to  them,  with  the  costs  in¬ 
volved  repaid  to  the  Reclamation  Fund,  the  amount  of  addi¬ 
tional  storage  necessary  to  provide  them  with  heldover 
storage  or  “insurance”  water. 

42. 

A  number  of  conferences  between  representatives  of  the 
Sunnyside  Valley  Irrigation  District  and  officials  of  the 
Bureau  of  Reclamation  w^ere  held  during  the  summer  of 
1930;  and  under  date  of  September  22,  1930,  the  board  of 
directors  of  said  district,  of  which  district  the  plaintiff  is  a 
member,  transmitted  to  the  Secretary  of  the  Interior, 
through  the  project  superintendent,  a  resolution  (defend¬ 
ant’s  Exhibit  71),  wherein  it  was  set  out  that  the  district 

“is  powerless  to  make  any  contract  with  the  United  States 
Reclamation  Service  for  additional  water  so  far  as  the  lands 
within  the  boundaries  of  the  district  which  are  under  indi¬ 
vidual  contract  with  the  United  States  Reclamation  Service 
are  concerned,  until  the  United  States  Reclamation  Service 
by  supplemental  agreement  with  the  individuals  or  by  other 
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legal  means  determines  in  each  and  every  instance  the 
amount  of  water  which  by  contract  the  United  States  is 
now  obligated  to  deliver  to  such  lands.” 

1889  43. 

Soon  after  receipt  of  said  resolution,  the  notice  of  Octo¬ 
ber  17, 1930,  of  which  plaintiff  complains,  was  issued  by  the 
Secretary  of  the  Interior. 

44. 

Under  date  of  January  10,  1931,  the  Sunnyside  Valley 
Irrigation  District  sent  a  letter  to  the  then  Secretary  of  the 
Interior,  Ray  Lyman  Wilbur,  in  which  the  district  stated: 

“Unfortunately,  at  this  time  there  is  injected  into  the  situa¬ 
tion  a  very  depressed  economic  condition,” 

and  that  the  average  crop  values  in  the  Sunvside  division 
which  were  $100  per  acre  for  the  season  of  1929,  in  the  sea¬ 
son  of  1930  had  dropped  to  an  average  of  $58  per  acre.  Said 
letter  referred  to  the  notice  of  October  17,  1930  but  did  not 
in  any  way  suggest  that  there  was  anything  illegal  or  arbi¬ 
trary  or  improper  in  the  said  notice  but  did  request,  on 
account  of  the  bad  economic  conditions  and  other  complica¬ 
tions,  that  the  Secretary  of  the  Interior 

“postpone  the  public  notice  for  one  year,  excepting  in  that 
part  which  contemplates  the  determination  of  the  water 
rights  during  the  season  of  1931.” 

and  in  conclusion  stated : 

1890  “This  would  permit  the  operation  to  continue  for 
the  season  of  1931  as  in  the  past  and  it  would  permit 

the  directors  of  the  Sunnyside  Valley  Irrigation  District 
to  study  the  situation  and  extend  their  findings  to  the  water 
users  of  the  district  in  anticipation  of  the  contemplated  con¬ 
tract  for  the  purchase  of  more  storage  water  through  the 
construction  of  the  Cle  Elum  Dam.  At  the  same  time  the 
Department  would  undoubtedly  have  the  determination  of 
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the  water  rights  completed,  making  it  less  difficult  to  arrive 
at  a  satisfactory  contract.” 

45. 

The  plaintiff’s  predecessors  in  interest,  in  1934,  filed  this 
action  attacking  the  notice  of  October  17,  1930  as  being  ar¬ 
bitrary  and  capricious,  in  violation  of  plaintiff’s  water  right 
and  beyond  the  authority  of  the  Secretary  of  the  Interior. 
The  plaintiff  insists  that  the  extent  of  her  construction 
charge  obligation  to  the  United  States  is  $52  per  acre  as 
provided  in  her  contract  with  the  United  States;  and,  thus 
standing  on  her  contract  so  far  as  her  obligations  are  con¬ 
cerned,  the  plaintiff  asks  that  her  water  right  be  to  deliv¬ 
eries,  upon  the  basis  of  the  “holler”  system,  of  amounts  of 
water  substantially  in  excess  of  3  acre-feet  per  acre  per 
annum,  although  three  acre-feet  per  acre  per  annum  is  the 
amount  provided  for  by  her  contract  and  for  which  her 
predecessors  in  interest  agreed  to  pay  $52  per  acre. 

1891  46. 

The  cost  of  furnishing  the  5.56  acre-feet  of  water  per  acre 
per  annum  demanded  by  the  plaintiff  would  exceed  the  cost 
of  furnishing  3  acre-feet  per  acre  per  annum  in  about  the 
same  proportion  that  5.56  acre-feet  exceeds  the  3  acre-feet, 
and  if  the  United  States,  through  the  Secretary  of  the  In¬ 
terior,  should  be  required  to  furnish  5.56  acre-feet  of  water 
per  acre  for  the  $52  per  acre  agreed  upon  as  the  price  to  be 
paid  for  3  acre-feet,  a  serious  loss  to  the  Reclamation  Trust 
Fund  would  result. 

47. 

The  actual  cost  of  furnishing  3  acre-feet  per  acre  per 
annum  to  the  public  notice  lands  exceeds  the  $52  per  acre 
charge  announced  in  the  Public  Notice  of  March  2,  1909. 

48. 

The  Secretary  of  the  Interior  has  not  attempted  to  charge 
the  plaintiff  with  the  deficit  incurred  by  the  United  States 
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in  constructing  project  works  and  developing  a  project 
water  supply  adequate  to  supply  to  the  plaintiff’s  land  3 
acre-feet  per  acre  per  annum;  and  in  particular  no 
1S92  such  attempt  was  made  by  the  notice  of  October  17, 
1930.  That  notice,  against  which  this  action  is  di¬ 
rected,  announced  that  no  water  in  excess  of  contract 
amounts  would  be  delivered  in  the  future  without  additional 
charges  to  be  credited  against  the  cost  of  supplying  the 
excess  water. 

49. 

Under  date  of  October  9,  1939  the  Secretary  of  the  In¬ 
terior  revoked  his  notices  and  regulations  of  October  17, 
1930  and  May  5,  1932,  by  means  of  a  notice  reading,  as 
follows : 

“Notice  revoking  notices  and  regulations  of  October  17, 
1930,  and  May  5,  1932,  and  announcing  proposal  to  secure 
judicial  determination  of  the  project  water  rights  of  all  di¬ 
visions  and  sub-divisions  of  the  Yakima  project  in  action  in 
which  all  parties  affected  are  represented. 

On  October  17,  1930  there  were  promulgated  the  ‘Notices 
and  Rules  and  Regulations  As  to  Water  Deliveries  in  the 
Sunny  side  Valley  Irrigation  District  for  the  Year  1931  and 
Subsequent  Years  and  Determination  of  Amount  of  Water 
Required.’  Subsequently  on  May  5,  1932,  the  First  As¬ 
sistant  Secretarv  of  the  Interior  determined  the  water  dutv 
of  the  so-called  old  supplemental  lands  (“C”  lands  de¬ 
scribed  in  said  notice  of  October  17,  1930).  On  the  same 
date,  May  5,  1932,  there  was  promulgated  the  ‘Notice  of 

Water  Dutv  Determination.’ 

* 

These  notices  of  1930  and  1932  are  related  to  controver¬ 
sies  between  the  Sunnvside  Valley  Irrigation  District  and 
the  United  States,  which,  in  general,  are  over  questions  of 
project  water  rights.  There  are  pending  in  the  District  of 
Columbia  three  actions  brought  by  individual  water  users 
attacking  the  validity  of  the  1930  and  1932  notices. 
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Efforts  have  been  made  to  settle  the  controversies  over 
water  rights.  Particularly,  in  the  past  year  honest  and 
sincere  efforts  have  been  made  by  both  Commissioner  John 
C.  Page  of  the  Bureau  of  Reclamation  and  the  Board  of 
Directors  of  the  Sunny  side  Valley  Irrigation  District 
1893  to  settle  the  controversies  and  the  pending  litigation 
by  a  contract  between  the  United  States  and  the 
District.  However,  these  efforts  have  not  been  successful. 

In  connection  with  the  controversies,  the  following  points 
have  become  increasingly  apparent,  and  in  view  of  the  in¬ 
ability  to  effect  a  settlement  the  points  have  become  in¬ 
creasingly  important.  Because  of  them,  further  considera¬ 
tion  has  been  given  to  the  1930  and  1932  notices  and  the 
pending  court  actions,  particularly  with  a  view  to  their  rela¬ 
tion  to  the  continuing  controversies. 

The  Yakima  project  consists  of  five  main  irrigation  divi¬ 
sions,  known  as  the  Kittitas  Division  (represented  by  the 
Kittitas  Reclamation  District),  the  Roza  Division  (repre¬ 
sented  by  the  Roza  Irrigation  District),  the  Tieton  Division 
(represented  by  the  Tieton  Water  Users’  Association  and 
the  Yakima-Tieton  Irrigation  District),  the  Wapato  Divi¬ 
sion  (represented  by  the  Yakima  Reservation  Irrigation 
District)  and  the  Sunny  side  Division,  which  is  composed 
of  eight  sub-divisions,  each  of  which  is  represented  by  a 
separate  irrigation  district,  the  eight  irrigation  districts 
representing  the  eight  sub-divisions  of  the  Sunnyside  Divi¬ 
sion  being  the  Grandview  Irrigation  District,  the  Granger 
Irrigation  District,  the  Outlook  Irrigation  District,  the 
Prosser  Irrigation  District,  the  Snipes  Mountain  Irrigation 
District,  the  Sunnyside  Irrigation  District,  the  Zillah  Irri¬ 
gation  District  and  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict.  In  addition  to  the  various  districts  representing  the 
five  main  divisions  of  the  Yakima  project,  old  canal  com¬ 
panies,  old  irrigation  districts  and  other  parties  have  sub¬ 
scribed  to  and  become  a  part  of  the  Yakima  project  by  means 
of  contracts  for  supplemental  water  supplies  under  the 
Warren  Act  (Act  of  February  21,  1911,  36  Stat.  925) ;  the 
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principal  ones  of  these  Warren  Act  contract  holders  being  1 

the  Broadway  Irrigation  Company,  the  Moxee  Ditch  Com-  j 

panv,  Sub- A,  the  Naches-Selah  Irrigation  District,  the  Se-  1 

lah-Moxee  Irrigation  District,  the  Terrace  Heights  Irriga¬ 
tion  District,  the  Union  Gap  Irrigation  District,  the  West 
Side  Irrigation  Company,  and  the  Yakima  Valley  Canal 
Company. 

The  water  users  or  their  organizations  in  the  various  divi¬ 
sions  and  sub-divisions  of  the  Yakima  project  and  the  old 
irrigation  companies  and  old  districts  holding  Warren  Act 
contracts  have  rights  under  their  contracts  with  the  United 
States  to  proportionate  shares  or  specified  amounts  of  the 
project  water  supply  available  from  the  Government  reser¬ 
voirs  and  the  water  appropriations  made  by  the  United  ! 

States.  In  low  water  years  the  total  project  water  supply  j 

is  somewhat  less  than  the  total  amount  of  water  covered  by 
these  contracts ;  and  so,  in  such  low  water  years  the  project 
water  supply  has  to  be  pro-rated,  in  accordance  with  the 
applicable  provisions  in  the  water  right  contracts.  For 
this  reason,  the  water  users  and  their  organizations,  other 
than  the  Sunnyside  Valley  Irrigation  District  and 
1S94  its  members,  are  involved  in  the  controversies  be¬ 
tween  the  Sunnyside  Valley  Irrigation  District  and 
the  United  States,  and  will  be  affected  by  any  determination 
of  those  controversies. 

The  financial  interest  of  the  United  States  in  the  Yakima 
project  is  also  involved  in  the  controversies.  The  United 
States  has  invested  millions  of  dollars  in  the  properties  of 
the  Yakima  project.  Millions  of  dollars  remain  to  be  paid 
to  the  United  States  under  contracts  made  by  the  Govern¬ 
ment  with  the  various  water  users  and  their  organizations ; 
and  to  make  the  payments  due  the  United  States  these 
water  users  and  their  organizations  depend  on  their  shares 
in  the  project  water  supply  for  the  irrigation  of  their  lands 
and  the  production  of  crops.  The  financial  interests  of  the 
United  States,  therefore,  will  be  affected  by  any  determina¬ 
tion  of  the  controversies. 
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However,  these  other  water  users  and  organizations  and 
the  United  States  are  not  parties  to  the  actions  pending  in 
the  District  of  Columbia.  A  final  decision  in  those  actions 
would  not  bind  them,  and  so  a  decision  in  those  actions 
could  not  finally  determine  the  controversies.  It  would  be 
useless,  therefore,  to  continue  the  1930  and  1932  notices  in 
effect  and  to  continue  the  pending  litigation  attacking  them, 
with  any  hope  of  finally  determining  the  controversies. 

However,  since  it  appears  that  the  controversies  cannot 
be  settled  amicably,  and  since  the  controversies  both  involve 
many  parties  not  within  the  jurisdiction  of  the  District  of 
Columbia  courts  and  involve  issues  broader  than  those  en¬ 
compassed  by  the  pending  actions,  it  is  desirable  that  a  judi¬ 
cial  determination  be  sought  in  an  action  appropriately 
broad  in  scope  and  in  which  all  interested  parties  can  be 
heard. 

Furthermore,  because  of  the  additional  contracts  for  pro¬ 
ject  water  supplies  made  since  1932  and  because  of  the  ap¬ 
proaching  completion  of  construction  on  the  Roza  Division, 
it  is  not  deemed  advisable  to  continue  in  effect  the  general 
proposals  of  the  1930  and  1932  notices  to  contract  for  the 
sale  or  rental  of  excess  water. 

In  view  of  the  foregoing,  it  is  considered  advisable  to 
revoke  the  1930  and  1932  notices  and  to  seek  a  judicial  de¬ 
termination  of  the  controversies  in  an  action  in  which  all  the 
affected  parties  can  appear  as  plaintiffs  or  defendants. 

Accordingly,  the  notices  of  October  17,  1930  and  May  5, 
1932  (referred  to  by  their  titles  on  the  first  page  of  this 
notice),  and  all  provisions,  in  subsequent  notices,  for  water 
rental  charges  and  based  on  said  notice  of  1930  or  said 
notice  of  1932,  are  hereby  revoked,  retroactively  as  of  the 
respective  dates  when  they  were  issued. 

1895  In  the  near  future  the  United  States  will  file,  in 
the  District  Court  of  the  United  States  for  the  East¬ 
ern  District  of  Washington,  an  action  in  which  all  of  the 
various  parties  with  an  interest  in  the  project  water  supply, 
as  among  themselves  and  as  against  the  United  States,  can 
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appear  as  parties  plaintiff  or  defendant  for  determination 
of  the  question  as  to  how  the  limited  water  supply  of  the 
Yakima  project  should  be  divided  among  the  many  claim¬ 
ants  thereto.  Thus,  all  the  interested  parties  will  have  an 
opportunity  to  be  heard. 

By  notice  and  regulations  issued  prior  to  the  commence¬ 
ment  of  the  1940  irrigation  season,  appropriate  provisions 
will  be  made  for  deliveries  to  lands  in  the  Sunnyside  Val¬ 
ley  Irrigation  District,  during  that  season  and  any  others 
preceding  and  pending  a  final  determination  in  said  action, 
of  water  in  excess  of  three  acre-feet  per  acre  per  annum 
on  the  so-called  public  notice  lands  and  in  excess  of  the 
May  5,  1932  determination  on  the  so-called  old  supple¬ 
mental  lands. 

After  a  final  judicial  determination  of  the  rights  of  the 
various  divisions  and  sub-divisions  of  the  project  has  been 
made  in  said  action,  water  deliveries  to  the  lands  in  the 
Sunnyside  Valley  Irrigation  District  and  to  the  other  pro¬ 
ject  divisions  and  sub-divisions  will  be  made  in  accordance 
with  the  rights  of  the  respective  parties  as  judicially  deter¬ 
mined.’  ’ 

50. 

The  proposed  action  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington,  for  deter¬ 
mination  of  the  question  as  to  how  the  limited  water  supply 
of  the  Yakima  project  should  be  divided  among  the  many 
claimants  thereto,  has  now  been  filed  in  that  court  by  the 
Kittitas  Reclamation  District,  the  Selah-Moxee  Irrigation 
District  and  the  United  States,  as  joint  plaintiffs,  against 
the  Sunnyside  Valley  Irrigation  District  and  other  defend¬ 
ants.  The  plaintiff  herein,  Christina  Mariea  Eder  is  named 
as  a  defendant  in  said  action ;  and  said  action  is  now  pend¬ 
ing  in  the  United  States  District  Court  for  the  Eastern  Dis¬ 
trict  of  Washington. 

1896  JENNINGS  BAILEY, 

Justice. 

Found  this  24th  day  of  July  1940. 

•  ••••••••• 
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1913  Filed  Jul  24, 1940 

In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Holding  an  Equity  Court 
Equity  No.  57740 
Cal.  No.  178 
Christina  Mariea  Eder 


v. 


Harold  L.  Ickes,  Secretary  of  the  Interior. 
Conclusions  of  Law 

As  its  conclusions  of  law  in  the  above-entitled  action,  the 
Court  finds : 


1. 

The  action  of  the  Secretary  of  the  Interior  in  issuing  the 
notice  and  regulations,  the  so-called  order,  of  October  17, 
1930  was  not  arbitrary,  capricious  or  unreasonable.  The 
notice  and  regulations  of  October  17,  1930  were  made  and 
issued  by  the  Secretary  of  the  Interior  within  the  scope  of 
his  authority  and  in  the  exercise  of  a  sound  discretion 
vested  in  him  by  law,  and  were  not  in  violation  of  any 
right  or  privilege  of  the  plaintiff. 


2. 


The  plaintiff’s  water  right  is  based  upon  the  water  right 
contract  between  the  United  States  and  the  plaintiff’s 
1914  predecessors  in  interest,  which  provides : 


“The  quantity  of  water  to  be  furnished  hereunder  shall 
be  3  acre-feet  of  water  per  annum  per  acre  of  irrigable  land, 
as  aforesaid,  measured  at  the  land;  or  so  much  thereof  as 
shall  constitute  the  proportionate  share  per  acre  from  the 
water  supply  actually  available  for  the  lands  under  said 
project.’’ 
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3. 

The  plaintiff  is  not  entitled  to  water  in  excess  of  3  acre- 
feet  per  acre  per  annum,  the  amount  provided  for  by  the 
contract  between  plaintiff’s  predecessors  in  interest  and 
the  United  States. 

4. 

The  water  right  contract  between  the  United  States  and 
the  predecessors  in  interest  of  the  plaintiff  was  not  without 
authority  of  law,  but  the  same  was  made  in  accordance  with 
the  authority  and  discretion  of  the  Secretary  of  the  Inte¬ 
rior  under  the  provisions  of  the  Reclamation  Act  of  June 
17,  1902  (32  Stat.  388),  and  the  same  is  a  valid  contract 
binding  alike  on  the  United  States  and  on  the  landowners 
who  subscribed  to  the  same  and  on  their  successors  in  in¬ 
terest. 

5. 

The  Secretary  of  the  Interior  is  the  authorized  agent  of 
the  United  States  under  the  provisions  of  the  Recla- 
1915  mation  Act  of  June  17,  1902  (32  Stat.  388),  and  by 
section  10  of  that  act  he  is 

“authorized  to  perform  any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary  and  proper  for 
the  purpose  of  carrying  the  provisions  of  this  act  into  full 
force  and  effect.” 

Plaintiff’s  contract  with  the  United  States,  and  in  particu¬ 
lar  the  provisions  of  the  paragraph  thereof  relating  to  the 
amount  of  water  to  be  furnished,  and  the  notice  of  October 
17,  1930  were  appropriate  means  for  carrying  the  provi¬ 
sions  of  the  Reclamation  Act  into  effect,  and  were  within 
the  authority  of  the  Secretary  of  the  Interior. 

6. 

The  question  as  to  the  amount  of  water  to  be  furnished 
for  the  land  of  plaintiff  and  for  other  public  notice  lands  was 
a  question  which  had  to  be  determined  by  the  Secretary  of 
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the  Interior,  in  carrying  out  the  provisions  of  the  Reclama¬ 
tion  Act,  when  plans  were  made  and  costs  were  estimated 
for  the  construction  of  distribution  w’orks  to  serve  the  pub¬ 
lic  notice  lands  in  the  Sunnyside  division  and  for  the  con¬ 
struction  of  storage  works  to  serve  the  irrigation  divisions 
of  the  Yakima  project,  including  the  Sunnyside  division. 
The  determination  by  the  Secretary  of  the  Interior,  an¬ 
nounced  in  the  public  notice  of  March  2,  1909,  which  ap¬ 
plied  to  the  plaintiff’s  land  and  other  public  notice  lands 
(fixing  the  construction  charge,  the  estimated  cost, 

1916  at  $52  per  acre  and  the  amount  of  water  to  be  fur¬ 
nished  for  the  $52  charge  at  3  acre-feet  per  acre  per 

annum),  and  announced  also  in  the  annual  reports  of  the 
Secretary  of  the  Interior  under  the  Reclamation  Act,  was 
made  pursuant  to  the  authority  placed  in  the  Secretary  of 
the  Interior  by  the  Reclamation  Act.  His  decision  on  this 
question  will  not  be  reviewed  by  the  courts,  where,  as  in 
connection  with  the  public  notice  of  March  2,  1909  and  the 
water  right  contracts  entered  into  thereunder,  it  has  been 
fairly  arrived  at  upon  consideration  of  the  factors  involved 
and  the  purposes  of  the  Reclamation  Act  to  be  served. 

7. 

The  water  right  of  the  plaintiff  is  also  limited  by  the 
amount  of  water  needed  for  beneficial  use  on  her  land. 

8. 

The  amount  of  water  required  for  beneficial  use  on  plain¬ 
tiff’s  land  is  3  acre-feet  per  acre  per  annum,  as  determined 
by  W.  W.  Johnston,  the  expert  employed  by  the  Secretary 
of  the  Interior.  His  determination,  based  upon  a  careful 
investigation  of  the  pertinent  facts,  has  substantial 

1917  evidence  to  support  it,  and  is  neither  arbitrary  nor 
capricious,  nor  unjustified. 

9. 

Deliveries  for  the  plaintiff’s  land  in  excess  of  3  acre-feet 
per  acre  do  not  give  the  plaintiff  a  contract  right,  prescrip¬ 
tive  right  or  any  other  right  to  water  in  excess  of  the  3 
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acre-feet  per  acre  per  annum  provided  for  in  her  contract 
and  for  which  amount  only  her  predecessors  in  interest 
were  charged  $52  per  acre. 

10. 

It  was  not  the  intent  of  the  Reclamation  Act  that  water 
rights  for  water  in  excess  of  contract  amounts  should  be 
furnished  free  of  charge  or  on  any  basis  which  would  result 
in  impairing  the  reclamation  trust  fund.  It  is  the  intent 
of  Congress,  as  expressed  in  the  Federal  Reclamation  Laws 
(act  of  June  17,  1902,  32  Stat.  388,  and  acts  amendatory 
thereof  or  supplementary  thereto),  that  the  Reclamation 
Fund,  incremented  by  the  proceeds  of  public  land  disposals, 
should  be  invested  by  the  Secretary  of  the  Interior  in  the 
construction  of  reclamation  projects,  should  be  repaid  by 
the  water  users  and  should  be  reinvested  in  the  construc¬ 
tion  of  other  projects. 

11. 

The  Extension  Act  of  August  13,  1914  (38  Stat. 
1918  686)  prohibits  increases  in  construction  charges, 
once  fixed  by  public  notice,  without  the  consent  of 
the  majority  of  the  water  users  affected ;  but  the  Secretary 
of  the  Interior,  by  the  notice  of  October  17,  1930,  did  not 
attempt  to  increase  the  charge  of  $52  per  acre  fixed  by  the 
public  notice  of  March  2,  1909  applicable  to  the  plaintiff’s 
land  and  other  public  notice  lands  in  the  Sunnyside  Divi¬ 
sion  of  the  Yakima  project.  That  charge  was  fixed  by  the 
public  notice  and  the  plaintiff’s  contract,  as  the  construc¬ 
tion  charge  for  the  amount  of  3  acre-feet  of  water  per  acre 
per  annum  to  be  furnished  under  the  public  notice  and  the 
contract ;  and  the  notice  of  October  17, 1930  did  not  disturb 
either  the  water  right  or  the  charge  provided  for  by  the 
public  notice  of  March  2,  1909  and  the  plaintiff’s  contract, 
but  related  only  to  water  in  excess  of  the  contract  amount. 

12. 

The  plaintiff,  while  retaining  and  demanding  the  benefits 
of  her  contract  with  the  United  States,  is  precluded  from 
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contending  that  said  contract  is  void  or  unauthorized.  The 
plaintiff,  while  enjoying  and  retaining  the  benefit  to  her  of 
her  contract’s  provision  fixing  the  construction  charge  ob¬ 
ligation  to  the  United  States  at  $52  per  acre,  is  precluded 
from  seeking  to  have  her  benefits  increased  by  an 

1919  increase  in  the  obligation  of  the  United  States,  so 
as  to  require  the  United  States  to  furnish  for  plain¬ 
tiff’s  land  water  in  excess  of  the  contract  amount  for  which 
the  $52  charge  was  fixed. 

13. 

There  is  no  conflict  between  state  and  federal  law  on  any 
issue  involved  in  this  action.  The  State  of  Washington,  by 
the  enactment  of  chapter  88  of  the  Laws  of  Washington  of 
1905,  authorizing  the  withdrawal,  reservation  and  appro¬ 
priation  of  unappropriated  waters  by  the  Secretary  of  the 
Interior  for  and  on  behalf  of  the  United  States  in  his  ad¬ 
ministration  of  the  Reclamation  Act ;  the  provisions  in  the 
Water  Code  of  1917  of  the  State  of  Washington,  saving 
existing  rights  and  expressly  excepting  chapter  88  of  the 
1905  laws  from  being  affected  by  the  provisions  of  the  Water 
Code;  and  the  provisions  of  the  irrigation  district  laws  au- 1 
thorizing  districts’  boards  of  directors  to  do  any  and  all 
things  required  by  the  Federal  Reclamation  Laws  and  all 
things  required  by  the  rules  and  regulations  made  by  the 
Secretary  of  the  Interior  under  the  Federal  Reclamation 
Laws,  among  others,  has  cooperated  and  aided  in  carrying 
out  the  provisions  of  the  Federal  Reclamation  Laws. 

1920  The  state  lawT  complements,  and  does  not  conflict  with, 
the  federal  law. 

14. 

The  water  filings  made  by  the  United  States  pursuant  to 
chapter  88  of  the  Laws  of  1905  of  the  State  of  Washington 
have  been  kept  and  now  are  in  good  standing;  and  under 
chapter  95  of  the  Laws  of  1929  for  the  State  of  Washington 
all  rights  under  water  appropriations  made  in  behalf  of 
the  United  States  under  the  1905  act  relate  back  to  the  date 
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of  the  first  withdrawal  or  reservation  of  the  waters  so  ap¬ 
propriated. 

JENNINGS  BAILEY 
Justice 

Found  this  24th  day  of  July  1940. 

1929  Filed  Jul  30  1940 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57740 

Cal.  No.  178 

Christina  Mariea  Eder 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Final  Judgment 

This  action  came  regularly  before  the  Court  for  hearing 
on  the  12th  day  of  February,  1940,  and  findings  of  fact  and 
conclusions  of  law  having  been  made  and  filed  herein  on 
July  24,  1940,  it  is  this  30th  day  of  July,  1940,  upon  said 
findings  and  conclusions,  adjudged  as  follows: 

The  plaintiffs’  prayer  for  judgment  is  denied  and  the 
action  and  the  amended  bill  of  complaint  are  dismissed. 
The  plaintiffs  take  nothing  by  this  action  and  the  defendant 
goes  hence  without  prejudice  of  any  kind.  Court  costs 
shall  be  paid  by  the  plaintiffs. 

JENNINGS  BAILEY, 

Justice. 

Approved  as  to  form 


Attorneys  for  Plaintiffs. 

•  •••••••• 
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1933  Filed  Nov.  8  1940 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia 

Holding  an  Equity  Court 
Consolidated 

Equity  No.  57738 
Cal.  No.  176 

Mazine  E.  Fox,  et  al. 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Equity  No.  57739 
Cal.  No.  177 

Philip  Louis  Parks,  et  al. 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

Equity  No.  57740 
Cal  No.  178 

Christina  Mariea  Eder 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
Statement  of  Points 

I 

The  measure  of  plaintiffs’  water  rights  is  a  complicated 
question  of  fact,  and  the  Secretary  of  the  Interior  is  without 
jurisdiction  of  the  subject  matter  and  without  authority  to 
adjudicate  or  determine  the  measure  of  plaintiffs’  rights, 
which  he  attempted  to  do  by  the  public  notices  and  orders  of 
October  17th,  1930,  and  May  5th,  1932,  and  the  same  are  a 
nullity  upon  this  ground. 
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II 

The  right  to  notice  and  an  opportunity  to  be  heard  before 
property  is  taken,  or  rights  and  privileges  are  withdrawn, 
is  the  essence  of  due  process  of  law  under  both  federal  and 
state  constitutions,  and  the  public  notices  and  orders  are 
void  because  the  Secretary  of  the  Interior  attempted  to  de¬ 
prive  plaintiffs  of  property  rights  without  any  opportunity 
to  be  heard,  or  to  defend,  protect  and  enforce  those  rights, 
prior  to  the  promulgation  and  enforcement  of  the  orders 
sought  to  be  vacated  and  they  are  void  upon  this  ground. 

1934  in 

Appellants’  right  to  the  use  of  water  to  the  extent  of  past 
use,  and  to  the  extent  necessary  to  irrigate  their  lands  to 
the  full  extent  of  the  soil  for  agricultural  purposes,  vested 
and  accrued  when  water  was  first  used  thereon,  and  this 
right  to  that  extent  has  been  recognized  by  the  Secretary  of 
Interior  and  his  subordinates  in  the  administration  of  the 
Sunnyside  Division  of  the  Yakima  Project,  laws,  and  deci¬ 
sions  of  the  courts  of  the  State  of  Washington,  and  Acts  of 
Congress,  and  the  plaintiffs  have  the  right  to  be  maintained 
and  protected  in  the  same. 

rv 

The  rule  stated  by  the  Supreme  Court  of  the  United 
States,  as  to  the  issues  involved  and  the  purposes  of  these 
actions  as  follows: 

“They  are  brought  to  enjoin  the  Secretary  of  Interior  from 
enforcing  an  order,  the  wrongful  effect  of  which  w’ill  be  to 
deprive  respondents  of  vested  rights  not  only  acquired  un¬ 
der  congressional  acts,  state  laws  and  government  contracts, 
but  settled  and  determined  by  his  predecessor  in  office,” 
and  the  decision  of  the  trial  court,  denying  defendant’s  mo¬ 
tion  to  dismiss  on  January  15th,  1940,  in  the  following  lan¬ 
guage: 

“The  bills  of  complaint  were  filed  to  suspend  the  enforce¬ 
ment  of  certain  public  notices  and  orders.  •  •  •  I  d0  not 
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think  the  defendant  can  have  this  suit  dismissed  as  moot, 
without  adjudicating  the  question  of  the  validity  of  thos^ 
orders”, 

became  the  law  of  the  case,  and  the  trial  court  was  bound  by 
those  decisions  and  it  was  the  court’s  duty  to  adjudicate  the 
validity  of  those  orders  which  question  the  trial  court  die. 
not  decide. 

V 

The  water  rights  of  appellants  are  real  property  located, 
within  the  State  of  Washington,  and  outside  the  jurisdiction 
of  the  trial  court,  and  the  decision  of  the  trial  court  that 
“the  only  judgment  to  be  entered  would  be  one  adjudicating 
that  the  rights  of  the  plaintiffs  are  to  a  supply  of  water 
necessary  to  beneficially  irrigate  their  lands,  the 
1935  amount  being  that  found  by  the  expert  employed  by 
the  Secretary  of  the  Interior”,  was  beyond  the  juris- 
tion  of  the  trial  court  and  is  void  upon  its  face. 

VI 

The  Reclamation  Act  of  1902,  under  and  pursuant  to 
which  the  water  right  applications  and  supplemental  con¬ 
tract  were  made,  because  a  part  of  those  contracts,  the  same 
as  if  set  forth  therein,  and  the  provision  in  said  act  fixing 
“beneficial  use”  as  the  measure  of  appellants’  water  rights 
is  the  Supreme  Law  of  the  Land  stands,  and  any  provision 
in  the  water  right  applications  attempting  to  change  the 
measure  of  those  rights  will  be  treated  as  surplusage. 

VII 

The  appellants  acquired  the  right  to  the  use  of  water  to 
the  extent  of  past  use  and  to  the  extent  necessary  to  irrigate 
their  lands  to  the  full  extent  of  the  soil  for  agricultural  pur¬ 
poses,  of  and  from  the  state  of  Washington,  the  owner  of  the 
waters  of  the  Yakima  River,  under  the  appropriation  laws 
of  that  state,  and  the  measure  and  extent  of  those  water 
rights  are  to  be  determined  by  the  laws  of  that  state,  with 
which  the  Secretary  of  Interior,  as  the  administrative  agent 
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of  the  United  States,  is  required  to  comply,  and  those  laws 
do  not  authorize  the  Secretary  of  Interior  to  determine  or 
adjudicate  the  measure  of  the  appellants’  rights. 

vm 

The  United  States,  under  the  Reclamation  law  advances 
the  money  to  construct  the  irrigation  works  and  acquires  a 
lien  upon  the  lands  and  water  rights  of  the  water  users  to 
secure  payment  of  the  estimated  cost  thereof,  as  fixed  by 
public  notice  of  the  Secretary  of  the  Interior,  and  although 
title  to  the  works  so  constructed  is  in  the  United  States, 
nevertheless,  the  United  States  holds  title  to  the  same  as 
trustee  for  the  water  users. 

IX 

Lands  in  the  Sunnyside  Division  of  the  Yakima  Project, 
are  bound  by  contract  to  pay  to  the  United  States  the 
1936  entire  cost  of  all  canals  and  distribution  system,  and 
sufficient  storage  capacity  to  supplement  the  natural 
flow  of  the  Yakima  River,  to  the  extent  of  past  use,  and  the 
appellants  and  other  water  users  in  that  division  have  the 
right  to  use  said  canal  and  distribution  system  and  reser¬ 
voir  storage  capacity  for  the  purpose  of  carrying  and  stor¬ 
ing  the  amount  of  water  necessary  to  successfully  irrigate 
their  lands  and  to  the  extent  that  the  waters  of  the  Yakima 
River  have  heretofore  been  used  thereon,  and  the  Secretary 
of  the  Interior  is  prohibited  by  Congressional  Acts  from  de¬ 
priving  them  of  any  portion  thereof. 

X 

From  the  inception  of  said  project  in  1906,  the  Secretary 
of  Interior,  his  subordinates,  agents  and  employees,  charged 
with  the  administration  thereof,  have  in  a  careful  and  effi¬ 
cient  manner  ascertained  and  determined  the  amount  of  wa¬ 
ter  necessary  to  successfully  irrigate  the  plaintiff’s  lands, 
and  pursuant  to  public  notices  and  orders  issued  by  the  Sec¬ 
retary  of  the  Interior,  and  instructions  and  regulations  is¬ 
sued  by  the  Project  Superintendent  and  Irrigation  Mana- 
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ger,  delivered  to  plaintiffs’  lands  the  amount  of  water  which 
they  found  necessary  to  successfully  irrigate  the  same,  and 
the  title  to  the  right  to  the  use  of  this  amount  of  water  now 
vests  in  the  plaintiffs’  under  the  appropriation  and  irriga¬ 
tion  laws  of  the  State  of  Washington,  Reclamation  Act  and 
by  prescription. 

XI 

Sufficient  storage  capacity  to  supplement  water  rights  ac¬ 
quired  by  appropriation  prior  to  the  acquisition  of  the  canal 
by  the  United  States,  was  completed  in  1912  to  furnish  wa¬ 
ter  to  successfully  irrigate  plaintiffs’  and  other  lands  in  the 
Sunnyside  Division  on  the  basis  of  past  use,  and  the  Sunny- 
side  Canal  and  distribution  system  of  sufficient  capacity  to 
carry  and  distribute  on  the  basis  of  past  use,  to-wit :  On  an 
average  of  four  acre  feet  per  acre  per  annum  delivered  to 
the  land,  was  completed  in  1915,  and  the  defendant 
1937  is  prohibited  by  Congressional  Acts  from  depriving 
plaintiffs  and  other  water  users  in  said  division  of 
the  right  to  the  use  of  said  storage  and  said  carrying  capac¬ 
ity  or  any  portion  thereof. 

XII 

The  Secretary  of  the  Interior  issued  the  public  notice 
and  order  of  October  17th,  1930,  appointed  W.  W.  Johns¬ 
ton  to  make  a  pretended  determination  as  to  the  water  re¬ 
quirements  for  the  Parks  land  and  issued  the  public  notice 
and  order  of  May  5th,  1932,  approving  the  Johnston  report, 
and  required  the  execution  of  water  rental  applications  as 
a  condition  precedent  to  delivery  of  water  in  excess  of  three 
acre  feet  on  public  notice  lands  and  in  excess  of  the  Johns¬ 
ton  determination  on  old  supplemental  lands  for  the  ex¬ 
press  purpose  of  coercing  and  enforcing  the  payment  of 
$1,000,000  of  the  cost  of  constructing  the  Cle  Elum  Reser¬ 
voir,  and  said  acts  were  in  positive  violation  of  Congres¬ 
sional  Acts  and  were  not  made  and  done  in  the  exercise  of 
an  honest  judgment  and  are  arbitrary,  capricious  and  en¬ 
tirely  outside  of  the  jurisdiction  and  authority  conferred 
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upon  the  defendant  as  the  administrative  agent  of  the  gov¬ 
ernment. 

XIII 

Prior  to  the  making  of  said  pretended  determination, 
W.  W.  Johnston  knew  that  it  was  for  the  purpose  of  con¬ 
summating  the  illegal  and  unlawful  plan  of  collecting  addi¬ 
tional  construction  charges  against  the  plaintiff’s  lands  and 
other  lands  in  the  district  and  the  same  was  not  made  in 
good  faith  or  in  the  exercise  of  an  honest  judgment,  and  the 
limited  investigation  made  by  said  Johnston,  about  one 
minute  to  the  acre  on  an  average,  was  wholly  insufficient 
for  him  to  make  a  determination  as  to  the  water  require¬ 
ments  of  the  Parks  land  and  said  J ohnston  never  pretended 
to  make  a  determination  as  to  the  water  requirements  of 
either  the  Eder  and  Fox  lands,  having  first  visited  the  same 
about  seven  years  after  the  public  notice  of  October  17th, 
1930,  was  issued. 

1938  XIV 

James  G.  Cheyne  and  Chris  A.  Chrestenson  have  been 
water  masters  in  the  Sunnyside  division  for  twenty-eight 
years,  during  which  time  it  has  been  their  duty,  acting  under 
their  superior  officers,  the  Irrigation  Manager  and  Project 
Superintendent,  to  determine  the  amount  of  water  required 
to  successfully  irrigate  plaintiffs’  lands  and  other  lands  in 
the  district  and  to  deliver  water  accordingly;  that  pursuant 
thereto  said  water  masters,  as  agents  of  the  Secretary  of 
the  Interior  performed  said  duties  in  an  efficient  and  care¬ 
ful  manner  and  made  the  determination  and  delivery  of 
water  upon  the  basis  of  beneficial  use  and  in  the  perform¬ 
ance  of  their  duties,  delivered  into  the  community  laterals 
the  amount  of  water  which  has  been  used  upon  plaintiffs’ 
lands,  which  determination  and  delivery  was  made  in  ac¬ 
cordance  with  rules  and  regulations  established  and  in 
force  in  said  division  during  that  time  and  said  water  mas¬ 
ters  were  competent  and  qualified  to  make  said  determina¬ 
tion  and  delivery  and  were  competent  to  testify  as  to  the 
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basis  of  water  deliveries  to  said  lands  and  the  amount  of 
water  required  to  beneficially  irrigate  the  same. 

XV 

Plaintiffs’  motion  for  summary  judgment  should  be 
granted. 

XVI 

Plaintiffs  were  entitled  to  oral  argument  upon  motion 
for  summary  judgment  and  motion  to  vacate  portion  of  the 
decision  and  findings. 

STEPHEN  E.  CHAFFEE 
WM.  G.  FEELY 
E.  C.  FINNEY 
Attorneys  for  Plaintiffs. 

Service  of  a  copy  of  the  foregoing  statement  of  points  is 
accepted  this  7th  day  of  November,  1940. 

J.  KENNARD  CHEADLE 
Attorney  for  Defendant. 

•  *#•*•**## 

1958  District  Court  of  the  United  States  for  the 

District  of  Columbia 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages  numbered  from  1  to  1957,  both  inclu¬ 
sive,  (excepting  the  transcript  of  proceedings,  as  to  the 
accuracy  of  which  counsel  has  certified)  to  be  a  true  and  cor¬ 
rect  transcript  of  the  record,  according  to  directions  of 
counsel  herein  filed,  (excepting  that  item  as  to  extensions 
of  time  for  riling  designation  of  record  by  defendant-appel¬ 
lee,  which  extensions  counsel  verbally  agreed  should  be 
omitted)  copies  of  which  are  made  part  of  this  transcript, 
in  Equity  Cause  No.  57738,  wherein  Mazine  Z.  Fox,  et  al., 
are  Plaintiffs  and  Harold  L.  Ickes,  Secretary  of  the  Interior, 


is  Defendant,  Equity  Cause  No.  57739,  wherein  Philip  Louis 
Parks,  et  al.,  are  Plaintiffs  and  Harold  L.  Ickes,  Secretary 
of  the  Interior,  is  Defendant,  and  Equity  Cause  No.  57740, 
wherein  Christina  Mariea  Eder,  Executrix  of  Last  Will  and 
Testament  of  Jacob  F.  Ottmuller,  Deceased,  is  Plaintiff  and 
Harold  L.  Ickes,  Secretary  of  the  Interior,  is  Defendant, 
as  the  same  remain  upon  the  files  and  of  record  in  said 
Court,  except  the  following: 

Plaintiffs’  Exhibits  1  to  13  inclusive,  15  to  22  inclusive, 
25  to  67  inclusive,  71, 73  to  78  inclusive,  80,  82  to  86  inclusive, 
88  to  101  inclusive,  103,  105,  and  106  to  109  inclusive,  and 
Defendant’s  Exhibits  1  to  101  inclusive,  (except  3,  88,  90 
and  91)  the  originals  of  which  have  been  ordered 
1959  transmitted  to  the  United  States  Court  of  Appeals 
for  use  on  appeal  in  said  causes  in  lieu  of  copies. 

In  Testimony  Whereof,  I  hereunto  subscribe  my  name 
and  affix  the  seal  of  said  Court,  at  the  City  of  Washington, 
in  said  District,  this  12th  day  of  May,  1942. 

C  E  STEWART 
Clerk. 


(Seal) 


397 


II. 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 

DESIGNATED. 

318  Deposition  of  P.  L.  Parks,  one  of  plaintiffs. 

Direct  Examination 


#«*•••*••• 

By  Mr.  Chaffee : 

Q.  State  your  full  name,  age  and  address,  Mr.  Parks.  A. 
Philip  L.  Parks. 

Q.  And  your  age  ?  A.  I  am  seventy-seven  years  old. 

Q.  What  is  your  residence?  A.  Oh,  I  live  in  Granger. 

Q.  Near  Granger,  A.  Yes. 

319  Q.  And  do  you  now  live  upon  the  Southeast  Quar¬ 
ter  of  the  Northeast  Quarter  of  Section  16-10-21, 
E.W.M.,  A.  Yes,  that  is  correct. 

Q.  Are  you  and  your  wife  the  owners  of  this  land,  this 
forty  acre  tract  you  and  your  wife  own,  A.  Yes,  we  own 
this  forty  acres  of  land  now,  yes. 

Q.  How  long  have  you  owned  it?  A.  Since  ’16. 

Q.  1916?  A.  Yes,  1916;  it  was  in  March,  1916,  we  bought 
it. 

Q.  And  you  are  the  plaintiffs  in  one  of  these  suits?  A. 
Yes. 

Q.  Since  you  bought  this  land  have  you  lived  on  it  all  the 
time?  A.  I  have  been  there  all  the  time. 

Q.  During  that  time  who  has  had  charge  of  the  distribu¬ 
tion  of  water  thereon  for  irrigation  purposes?  A.  Why,  I 
have  had  part  of  the  time  and  my  boy  that  is  here  with  me, 
has  had  it  the  other  time ;  he  took  it  over  and  done  the  irri¬ 
gating,  but  then  I  have  looked  after  it  and  seen  how  it  was 
done  and  so  forth,  and  know  what  it  is,  all  about  it,  prac¬ 
tically  every  day. 
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Q.  During  all  the  time  you  have  owned  it  you  have  known 
all  about  the  irrigation?  A.  Every  day,  all  the  time. 

Q.  During  the  latter  years  what  has  been  your  job  in  con¬ 
nection  with  that  farm  ?  A.  Why,  I  just  irrigate  a  good  deal 
myself  and  look  over  the  land  and  see  whether  the  water  is 
being  changed  when  I  had  the  other  boys  doing  the  irrigat¬ 
ing  for  me.  I  looked  after  it  nearly  every  day. 

320  Q.  How  long  has  it  been  since  you  haven’t  looked 
after  it  exclusively?  A.  Oh,  it  has  been  five  or  six 

years. 

Q.  But  during  that  time  have  you  assisted  in  looking  after 
it?  A.  Why,  yes,  I  have  irrigated  quite  a  bit  of  the  time 
but  not  steady  all  the  time. 

Q.  On  account  of  your  advanced  age  you  have  not  been 
able  to?  A.  Yes,  I  don’t  like  to  get  out  and  take  a  steady 
hand  at  it,  but  then  I  help  out,  and  when  they  were  irrigat¬ 
ing  the  other  ranch,  then  I  irrigated  a  part  of  the  time. 

Q.  Can  you  describe  the  soil  upon  this  land,  Mr.  Parks? 
A.  Why,  it  is  sandy  land,  sandy  loam  I  would  call  it,  more 
or  less,  and  it  is  very  spotted  too.  There  is  some  little  bit 
of  hard  dirt  through  it,  different  spots  of  it,  but  it  would  be 
considered  as  a  sandy  piece  of  land. 

Q.  What  crops  generally  have  you  grown  upon  that  place 
since  you  have  bought  it?  A.  Alfalfa  and  spuds  and  pas¬ 
ture  grass  generally,  general  crops.  We  have  raised  some 
corn. 

Q.  And  some  grain?  A.  Some  grain,  yes.  We  generally 
raise  a  little  bit  of  grain  as  a  nurse  crop  precedent  to  al¬ 
falfa. 

Q.  Will  you  state  the  sort  of  crop  rotation  that  you  have 
followed  upon  this  land.  A.  Why,  w*e  have  for  a  good  many 
years,  part  of  it  in  pasture,  and  plow  it  up  and  put  spuds  for 
a  year  or  so,  and  then  seed  it  back  and  raise  a  little  grain, 
and  then  it  is  back  into  alfalfa,  but  the  year  precedent 

321  to  alfalfa  we  raise  a  grain  crop. 

Q.  And  how  many  years  do  you  leave  it  in  alfalfa 
before  you  plow  it  up  too?  A.  Three  or  four  years.  I  would 
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leave  it  longer  but  we  are  always  wanting  the  patch  to  raise 
spuds  on;  and  after  we  have  it  in  alfalfa  we  plow  it  up  and 
raise  spuds. 

Q.  You  have  always  grown  more  or  less  spuds  on  this 
land,  have’t  you?  A.  We  have  every  year,  never  failed,  on 
some  of  it. 

Q.  What  can  you  say  about  the  production  of  spuds  on 
this  land?  A.  It  produced  very  good. 

*##*#*•#•* 

Q.  What  do  you  know  about  production  of  potatoes  on 
this  land?  A.  Why,  it  is  fairly  good;  it  raises  a  pretty  fair 
quality  and  a  fair  yield. 

Q.  What  do  you  know  about  the  production  of  hay?  A.  It 
raises  good  hay  for  a  few  years. 

Q.  It  is  about  how  many  tons  of  alfalfa  to  the  acre? 

*#*#****•# 

322  A.  Well,  on  the  large  pieces  we  seeded,  after  we 
seeded  it  for  a  few  years  it  becomes  blue  grass  in  it, 

and  I  think  it  freezes  out  in  the  wintertime,  some  of  it. 

Q.  Yes,  the  alfalfa  freezes  out  and  the  blue  grass  comes 
in? 

A.  Yes,  it  takes  the  place  of  the  alfalfa.  It  is  there  in  the 
ground  ready  to  go,  and  when  the  alfalfa  fails,  then  the  blue 
grass  starts  right  out  growing. 

Q.  As  long  as  the  alfalfa  has  a  good  stand  then  the  blue ' 
grass  doesn’t  bother?  A.  Well,  it  would  bother  until  the  al¬ 
falfa  begins  to  die  out  a  little,  and  then  it  is  there  trying 
to  grow  all  the  time  but  the  alfalfa  is  afighting  it  pretty 
strong. 

Q.  Now,  in  connection  with  the  production  of  grain,  what 
do  you  know  about  the  production  of  your  land  as  to 

323  crops  of  grain?  A.  Well,  we  had  a  fair  crop  of  grain 
this  year  on  what  we  have,  and  we  always  have  a  fair 
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crop  of  grain.  I  know  this  year  we  had  nine  acres  of  grain 
and  mixed  grain. 

Q.  Now,  state  the  variety  and  the  yield  per  acre  of  each 
kind  of  grain  that  was  grown  on  your  ranch  this  year.  A. 
Well,  there  was  nine  acres  of  grain  cut  by  the  men.  The 
man  that  done  the  harvesting  of  it  said  there  wasn’t  over 
nine  acres,  and  we  figured  there  was  nine  acres,  and  there 
was  a  couple  of  acres  of  that  was  rye. 

Q.  What  did  the  rye  produce  per  acre?  A.  Twenty-seven 
sacks;  I  don’t  know,  I  never  figured  it  out  just  what  it 
amounted  to,  but  twenty-seven  sacks  of  rve. 

Q.  Twenty-seven  sacks  on  two  acres?  A.  Yes. 

Q.  What  would  the  sacks  hold  each ?  A.  I  think  it  is  two 
and  a  half  bushels  to  the  sack,  or  two  and  a  third  or  two  and 
a  half,  I  don ’t  know  which  it  is. 

Q.  And  then  how  many  acres  of  wheat?  A.  Four  acres  of 
wheat. 

Q.  What  was  the  production  of  the  wheat ?  A.  We  had 
four  acres  of  wheat  and  he  got  seventy-three  sacks  of  wheat, 
seventy-three  sacks  of  wheat,  and  that  runs  two  bushels  and 
a  third,  I  think,  to  the  sack. 

Q.  Now,  oats,  what —  A.  (Interposing)  Three  acres  of 
oats,  and  there  was  eighty-four  sacks  of  oats. 

Q.  And  what  did  that  weigh  per  sack?  A.  Why,  a 
324  fellow  ground  some  of  it  there,  in  fact  he  ground 
pretty  nearly  all  of  the  oats.  He  figured  a  hundred 
and  twenty  pounds  to  the  sack:  he  weighed  part  of  them  and 
he  said  the  balance  of  them  would  average  that. 

Q.  Now,  did  you  state  the  production  of  alfalfa  in  the 
year  1937  upon  your  land  per  acre?  A.  Yes. 

Q.  How  much  was  it?  A.  Five  tons. 

Q.  Did  you  have  some  land  in  potatoes  in  ’37?  A.  Six 
acres. 

Q.  What  production  did  you  get  from  the  potatoes?  A. 
Well,  we  planted  a  couple  of  acres  out  of  the  six  early,  real 
early,  and  the  frost  beat  them  down  two  or  three  times,  and 
they  made  eight  tons  to  the  acre;  and  then  we  planted  four 
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acres  later,  and  when  they  wasn’t  bothered  with  frost,  we 
got  fourteen  tons  to  the  acre. 

Q.  What  was  the  quality  of  those,  the  fourteen  tons  per 
acre?  A.  Well,  they  ran  fairly  good  for  this  season.  They 
wasn’t  as  good  as  we  have  raised.  They  was  lots  better 
than  the  average  of  the  country. 

Q.  Now,  you  mentioned  that  you  sometimes  had  some 
amount  in  pasture ;  how  much  land  did  you  have  in  pasture 
in  1937 !  A.  Oh,  there  was  just  about  eighteen  acres. 

Q.  And  how  many  head  of  stock  on  an  average  per  acre 
did  you  keep  on  that  during  the  summer  season?  A.  We 
had  two  heads  to  the  acre. 

********** 

325  Q.  During  the  time  you  have  farmed  there  have  you 
had  occasion  to  take  up  the  question  of  water  delivery 

with  the  ditch-rider  or  watermaster?  A.  Why,  yes.  In  the 
spring  of  the  year  our  land  is  always  dry,  very  very  dry,  and 
before  they  get  the  water  regulated  sometimes  I  have  to  ask 
him  for  more  water.  He  will  promise  to  give  it  to  me 

326  for  a  few  days  and  generally  does,  and  it  ain’t  long 
until  I  get  all  the  water  I  want.  I  usually  get  lots  of 

water  but  it  takes  lots  of  water  to  get  the  land  filled  up,  and 
get  it  started  to  growing  everything,  and  keep  it  growing. 
********** 

A.  Well,  I  think  the  fellow  running  the  water  and  grow¬ 
ing  the  crop  is  qualified  so  far  as  that  goes.  If  he  ain’t  no¬ 
body  ain’t.  That  is  the  way  I  would  figure  that.  That  is 
just  as  easy  to  figure  out  as  rolling  off  a  log  if  you  were  up 
on  it  and  didn’t  hold  on  tight  to  it.  If  you  can’t  grow  the 
crop  successfully,  why  you  don’t  know  how  to  run  water. 
If  you  can,  you  know  how  to  run  water.  You  know  how 
much  water  it  takes  to  grow  a  crop. 
********** 

327  Q.  From  your  experience  and  what  you  know  in 
connection  with  production  of  croups  upon  this  land, 

do  you  know  the  amount  of  water  that  is  required  to  success- 
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fully  irrigate  the  same  and  keep  the  crops  in  a  thrifty  condi¬ 
tion? 

•  *##•••••• 

A.  I  figure  that  I  know  the  amount  of  water  that  I  need, 
and  the  amount  of  water  to  run  to  make  the  crop  grow  right. 
If  I  didn’t,  I  wouldn’t  want  to  run  it.  I  wouldn’t  want  to 
oversee  it.  I  would  want  to  hire  somebody  to  come  and  run 
it  for  me  that  did  know.  That  is  the  main  thing  on  a  farm 
to  run  the  water  and  the  amount  of  water,  and  do  it  right. 
You  can  do  all  the  cultivating,  and  kill  all  the  weeds  you 
want  to,  and  if  you  don’t  irrigate  right,  you  don’t  work 
right. 

Q.  Have  you  used  all  the  water  that  has  been  furnished 
to  you  during  all  the  time  you  have  been  on  that  ranch  for 
crop  production?  A.  Yes. 

328  A.  That  is  what  I  aim  to  do  with  it — run  it  on  the 
land  for  the  benefit  of  the  crops. 

Q.  Yes.  State  whether  or  not  you  have  carefully  tended 
the  water  with  that  end  and  purpose  in  view?  A.  Yes,  al- 
wavs. 

Q.  And  T  will  ask  you  from  your  knowledge  and  experi¬ 
ence  gained  in  irrigating  this  land  and  other  lands,  whether 
you  can  tell  by  looking  at  a  crop  whether  it  has  too  much  or 
too  little  water?  A.  Certainly  you  can  tell. 

##*#####** 

Q.  What  is  the  effect  upon  your  ranch  there  if  it  does  not 
have  a  sufficient  amount  of  water  upon  the  crops  ? 

###*#♦#### 

329  A.  Why,  they  won’t  grow;  they  burn  out;  they 
won’t  produce. 

Q.  Have  you  been  told  how  much  water  that  has  been  de¬ 
livered  to  you  for  a  number  of  years  last  past  on  an  aver¬ 
age,  Mr.  Parks?  A.  Yes,  sir;  the  ditchrider  generally  every 
year  tells  me  how  much  water  he  is  giving  me.  He  does  that 
every  year. 
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Q.  How  much  water  on  an  average,  how  many  acre  feet 
per  acre  per  year  has  been  furnished  according  to  the  state¬ 
ments  he  has  made? 

********** 

A.  Why,  he  claims  he  is  giving  me  something  like  six  acre 
feet  of  water.  I  don't  know  whether  that  is  quite  correct  or 
not,  but  then  that  is  what  he  claims. 

Q.  The  ditchrider  is  the  Government  employee  that  fur¬ 
nishes  the  water  to  you? 

********** 

A.  Yes.  The  ditchrider  looks  after  the  furnishing  of  the 
water  to  us. 

Q.  Now,  has  it  required  this  six  acre  feet  to  fully 
330  irrigate  your  land? 

********** 

A.  Why,  yes ;  we  always — we  would  have  to  get  up  to  get 
that  amount  before  we  would  get  plenty  of  water  to  grow 
the  crops  the  way  we  want  to  grow  them. 

Q.  What  are  the  months  when  water  is  most  needed  for 
irrigation  on  that  ranch?  A.  What  is  the  months? 

Q.  Yes ;  what  months  of  the  year  is  the  peak  of  the  irri¬ 
gation  season?  When  it  is  most  necessarv  to  have  water? 
A.  Well,  we  have  to  have  water  through  June  and  July, 
but  we  want  just  as  much  water  in  the  spring  in  order  to 
have  the  land  in  the  condition  that  we  can  get  water  enough 
through  June  and  July.  We  have  to  first  get  water  poured 
onto  the  land  and  down  through  the  clay  so  that  it  will  come 
back  and  help  the  irrigation  that  you  are  getting  so  as  to 
help  it  immediately.  If  you  don’t,  July  and  August  will 
come,  and  they  will  cut  you  down  a  little  because  the  water 
has  to  reach  everywhere  to  get  lots  of  water,  and  then  if  you 
didn’t  have  the  water  in  the  ground,  in  the  clay,  to  come  back 
and  help  your  irrigation,  why,  you  would  be  short  so  the 
crop  would  be  short.  We  don’t  use  as  much  water  through 
June  and  July  as  we  do  earlier,  but  then,  we  have  to  have 
plenty  of  water.  If  wre  didn’t,  why,  then  is  when  it  would 


404 


tell  on  your  crop.  It  is  in  tlie  spring,  if  you  don’t  get  the 
water,  it  will  get  to  burning  faster.  It  won’t  wait  for  water 
long.  It  gets  to  drying  it  up. 

331  Q.  From  your  experience  and  knowledge,  state 
whether  or  not  it  is  necessary  to  get  the  soil  satu- 

rated  earlier  in  the  year.  A.  Why,  I  always  like  to  get  a 
good  head  of  water  early,  and  get  it  all  wet  up  good,  and 
that  is  what  the  managers  of  the  water  always  tell  me,  to  get 
all  the  water  I  can  and  use  it,  and  get  the  land  wet  up,  and 
then  from  that  time  on  they  won’t  have  as  hard  a  job  to 
keep  the  crop  growing  all  the  time ;  but  they  always  under¬ 
stood  my  land,  and  understood  how  I  handled  it,  and  I  never 
had  any  trouble  to  get  all  the  water  I  wanted  all  the  season 
unless  we  had  a  drouth  or  something.  If  the  hills  didn’t 
furnish  the  water,  it  might  be  cut  down  some  of  the  years  a 
little. 

Q.  State  what  they  have  done  when  you  have  asked  for 
the  additional  water.  A.  Whv,  thev  have  always  managed 
to  give  it  to  me  just  as  soon  as  they  could  find  somebody 
that  could  spare  a  little.  Some  of  the  boys  want  water 

332  and  then  thev  don’t  want  it,  and  whenever  thev  could 
pick  up  a  little  water  they  would  always  give  it  to  me, 

and  I  never  had  to  wait  long  to  get  it  that  way. 

Q.  Has  either  the  ditchrider  or  the  watermaster  come  on 
your  place  to  look  over  it?  A.  Why,  one  time  it  seems  like 
it  was  a  hard  matter  to  get  water  to  keep  things  going  right, 
and  I  was  speaking  to  Mr.  Cheyne,  and  he  was  the  water- 
master — 

##••••#••• 

A.  Well,  I  would  go  him  and  ask  for  more  water,  and  he 
come  down  one  time.  He  said  the  ditchrider  said  the  lateral 
wouldn’t  carry  enough  water,  something  wrong  with  the 
ditch.  He  said,  “We  will  walk  over  and  see.”  Well,  we 
went  from  our  place  right  through  the  field,  and  he  seen  that 
I  had  the  grass  there  for  pasture  burning.  “Well”,  he  said, 
“you  need  water  and  you  are  going  to  get  more  water.  We 
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will  walk  on  up  and  see  the  ditch  whether  it  will  carry  more 
water  or  not.”  He  says,  “There’s  nothing  wrong  with  the 
ditch;  just  tell  the  ditchrider  to  turn  in  more  water”,  and 
that’s  all  there  was  to  it;  and  then  he  has  been  on  the  place 
a  second  time  and  has  given  us  more.  They  get  in  their 
heads  sometimes  I  am  using  a  little  too  much  water  or 

333  something,  and  I  have  to  go  to  the  higher  men  to  get 
orders  for  more  water. 

Q.  And  have  you  been  quite  successful  when  you  went  to 
the  higher  men?  A.  Always  successful,  never  failed,  unless 
they  was  quite  short,  when  I  say  there  was  a  shortage  in  wa¬ 
ter  that  thev  could  furnish  us. 

•j 

Q.  Suppose,  Mr.  Parks,  that  particular  head  of  irrigating 
water  was  cut  down,  your  head  of  irrigating  -water  was  cut 
down  from  what  has  heretofore  been  furnished,  about  six 
acre  feet  head  during  the  months  of  June,  July,  and  August 
of  each  year  to  a  three  and  a  half  acre  foot  head  for  those 
months,  what  effect,  if  any,  would  it  have  upon  the  produc¬ 
tion  of  crops  upon  your  place?  A.  Well,  it  would  cut  down 
my  production  of  crop;  it  might  cut  it  down  in  behalf.  I 
never  had  experience  with  it  cut  down  that  much  all  the  way 
through,  but  I  know  it  would  cut  it  down  wonderfully. 

Q.  From  your  experience  in  farming  with  land  and  irri¬ 
gating  it,  I  will  ask  you  if  you  would  consider  it  advisable 
and  practicable  to  attempt  to  farm  and  irrigate  all  of  the 
fortv  acres  with  onlv  a  three  and  a  half  acre  foot  head  for 

*  V 

June,  July,  and  August? 

A.  Well,  I  would  just  cut  out  part  of  the  land  and  I 
wouldn’t  farm  it  all  if  I  had  to  go  through  with  that  amount 
of  water  the  whole  season. 

334  Q.  How  much  of  the  land  would  you  cut  out  and  not 
farm?  A.  Well,  I  would  cut  out  about  a  third  of  it 

for  one  season,  and  I  don’t  know  what  I  -would  do  after¬ 
wards. 

Q.  What  effect  would  it  have  upon  the  value  of  your  farm 
for  farming  purposes? 

#*•••••••• 
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A.  The  effect  would  be  just  about  the  full  value  of  the 
farm  all  knocked  out ;  there  wouldn ’t  be  anything  left.  That 
is  the  way  I  would  figure  it,  call  it  right  or  not  call  it  not 
right ;  I  think  I  understand  what  I  am  saying,  what  I  know 
about  it. 

##••••*••• 

Cross-examination 

343  Q.  How  long  is  the  longest  time  that  you  have  run 
water  in  one  place  on  your  land  without  changing 

it?  A.  Why,  as  a  rule  we  change  the  water  about  every 
twenty-four  hours ;  in  the  sandiest  land  about  twelve  hours, 
where  the  worst — all  sand  and  no  dirt  makes  it — 

Q.  (Interposing)  And  the  greatest  part  of  that  you  let 
run  twenty-four  hours  without  changing  it?  A.  Yes,  I 
think  probably  three  fourths  of  the  place  we  would  run 
water  t-wenty-four  hours. 

Q.  If  you  run  the  water  for  twenty-four  hours  in  one 
furrow  or  corrugation,  how  long  is  it  running  out  of  the 
end  of  that  furrow  or  corrugation  before  you  change  it?  A. 
Well,  you  start  it  in  the  morning;  towards  evening  it  is  get¬ 
ting  through,  and  when  it  runs  through,  runs  off  during 
the  night,  and  next  morning  we  change  it  again. 

Q.  Your  ordinary  practice  would  be  if  you  were  to 

344  start  the  water  down  the  corrugation  in  the  morn¬ 
ing —  A.  (Interposing)  It  would  run  there  until 

next  morning,  and  then  we  would  change  it. 

Q.  — and  by  night  it  would  be  running  out  of  the  lower 
end?  A.  Some  of  the  ditches  will  and  some  won’t.  They 
wouldn ’t  all  be  running  through. 

Q.  Would  they  in  most  cases  be  running  out  of  the  lower 
end,  at  the  end  of  it?  A.  Now,  sometimes  it  takes  to  morn¬ 
ing  to  get  them  all  through.  That  is  what  I  say. 

Q.  What  is  the  usual  condition,  how  long  it  takes  to  get 
the  water  through  the  corrugations  when  you  start  in  the 
morning?  A.  It  takes  about  one  day  if  it  is  in  the  spring, 
but  after  you  get  the  land  filled  up  of  course  it  will  get 
through  quicker. 
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Q.  Then  you  mean  to  tell  me  you  run  the  water  in  one 
place  as  long  as  two  days  before  changing  it?  A.  No,  I 
don’t  mean  to  tell  that,  and  didn’t  tell  it;  I  said  twenty-four 
hours. 

Q.  Do  you  sometimes  let  it  run  as  long  as  two  days  before 
changing?  A.  I  don’t  aim  to,  no. 

Q.  But  do  you  sometimes  let  it  run  as  long  as  two  days 
before  changing?  A.  Oh,  we  might  sometimes. 

Q.  But  you  ordinarily  let  it  run  twenty-four  hours?  A. 
That  is  all  we  do  as  a  rule.  We  aim  to  go  over  there  in  the 
morning  and  change  the  water. 

345  Q.  And  ordinarily  under  average  conditions,  the 
water  gets  down  to  the  end  of  the  furrow  about  night 
time  when  you  start  it  down  in  the  morning;  is  that  right? 
A.  Part  of  the  rows  do,  but  they  don’t  all  get  through.  It 
is  a  pretty  hard  job  to  pick  out  the  ones  that  get  through, 
but  then  we  do  this :  We  turn  on  a  few  more  rows,  and  that 
cuts  it  down  on  the  ones  that  get  through  and  makes  it  run 
weaker  on  all  of  them,  and  that  checks  it  up  from  making  too 
much  waste  water  during  the  night ;  you  turn  on  some  more 
of  the  runs  in  the  evening,  the  same  amount  coming,  but  you 
have  taken  some  of  the  water  away  from  those  rows  that 
have  been  running  there  all  day. 

Q.  What  becomes  of  this  water  that  runs  out  of  the  end 
of  the  corrugations?  A.  Well,  sir,  whenever  Hartley  who 
has  very  dry  land  and  he  is  always  wanting  water,  he  has 
fixed  a  ditch  to  catch  that,  and  he  runs  it  right  back  and 
runs  it  over  his  land  and  uses  it  to  irrigate  with,  and  he 
does  the  same  thing  with  the  fellow  below  him;  he  gives  him 
all  the  waste  water  he  can. 

Q.  So  your  neighbor  gets  some  of  the  water  from  your 
place?  A.  He  gets  some  of  the  waste  water  by  picking  it 
up  and  using  it  instead  of  putting  it  in  the  main  waste 
ditch;  but  there  is  nobody  that  irrigates  land  and  makes  a 
success  of  farming  but  what  makes  more  or  less  waste 
water,  and  if  he  can  find  somebody  below  him  or  somebody 
below  him  can  find  some  way  of  taking  that  and  taking  care 
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of  it,  after  he  can’t  use  it  any  more,  I  don’t  consider 

346  that  is  any  damage  in  any  way ;  it  might  be  some  help 
there. 

Q.  I  am  trying  to  get  your  estimate,  Mr.  Parks,  as  to  how 
long  as  a  general  rule  the  water  is  running  out  of  the  end  of 
the  furrow  before  you  change  it  to  another  furrow  and  take 
it  out  of  that  furrow  ?  A.  Well,  it  is  running  part  of  the  time, 
there  are  some  of  the  ditches  that  will  probably  go  through 
in  twelve  hours,  and  as  a  rule — 

Q.  (Interposing)  Is  that  the  usual  custom?  A.  As  a 
rule — well,  it  is  if  you  ain’t  got  it  regulated,  that  is  right. 
Some  of  the  ditches  will  run  a  little  faster  and  go  through 
a  little  faster.  Then  as  a  rule  we  cut  them  down  a  little. 

Q.  I  know  you  have  said  some  run  through  quicker  than 
others,  but  what  is  the  usual  length  for  them  to  run  through, 
and  what  is  the  usual  time  you  let  the  water  run  through 
after  it  gets  to  the  end  of  the  furrow?  A.  Well,  we  turn 
the  water  on  in  the  morning,  and  we  change  it  the  next  morn¬ 
ing,  and  we  ain’t  out  there  with  a  pencil  setting  down  which 
furrow  got  through  or  making  a  statement  of  it  during  the 
night,  but  we  figure  on  turning  on  a  big  enough  head  so  that 
part  of  them  are  going  through  in  the  evening,  all  of  them 
will  be  through  in  the  morning,  and  that  is  the  way  we  figure 
on  irrigating,  and  if  they  are  all  through  we  change  it. 

Q.  You  figure  if  the  water  runs  out  of  the  end  of  the  fur¬ 
row  all  night  your  neighbor  will  pick  it  up  and  get  the  good 
of  it,  and  so  no  harm  is  done  anyway?  A.  Well,  that 

347  is  his  business  to  do  that.  He  proposes  to  do  it.  I 
ain’t  bothering  anything  about  it;  but  I  figure  if  he 

gets  it — 

Q.  (Interposing)  I  haven’t  yet  got  your  idea  or  your 
estimate,  Mr.  Parks,  as  to  what  is  the  usual  condition  as  to 
how  long  the  water  runs  out  of  the  ends  of  the  furrows  be¬ 
fore  you  change  the  water  and  take  it  off.  I  know  you  said 
sometimes  longer  than  others,  but  what  is  the  usual  length 
of  time  it  is  running  out  of  the  end  of  the  furrow  before 
you  change  it  to  another  furrow?  A.  Well,  -when  the  whole 
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set  of  water  that  we  set  first  be  running  through,  why,  the 
next  morning  we  are  ready  to  change  if  they  are  all  through. 
If  they  ain’t,  we  let  it  run  on  an  hour  or  so,  and  cut  off 
some  of  the  others  that  are  through. 

Q.  If  you  start  a  furrow  in  the  morning  and  run  it  for 
twenty-four  hours  in  that  furrow,  is  it  usually  through  that 
— has  it  run  through  the  furrow  by  night?  A.  No,  it  ain’t 
through  half  the  time,  but  it  is  through  by  the  next  morn¬ 
ing;  that  is  what  we  figure  on. 

Q.  Can  you  tell  me  how  long  it  has  been  running  on 
through  those  furrows  before  you  change  it?  A.  I  have  told 
you  two  or  three  times.  I  can ’t  tell  you  any  better. 

Q.  Can’t  make  an  average  of  the  number  of  hours  it  is 
running  out  of  the  lower  end  before  it  is  changed?  A.  Why, 
it  may  be  running  out  for  three  or  four  hours,  something 
like  that. 

Q.  It  may  be  running  out  for  twelve  hours  or  more? 

348  A.  Well,  some  of  them  might  be  if  I  happen  to  get 
any  one  on  too  strong,  but  in  doing  that,  when  a 

fellow  is  wanting  the  water,  he  will  make  it  reach  as  far 
as  he  can  make  it,  and  it  is  not  his  intention  to  have  one 
furrow  get  all  the  water  and  another  not  enough.  A  man 
has  to  be  quite  an  expert  to  get  them  all  the  same  every 
time  he  sets  them. 

•  ••••*#••• 

Q.  Do  you  think  if  you  left  it  stand  any  longer  than  neces¬ 
sary  in  one  place  so  it  ran  down  underneath  the  land  through 
the  subsoil,  wouldn’t  that  be  just  as  much  a  waste  as  that 
running  on  the  surface?  A.  No;  I  think  the  longer  it  runs 
there  the  more  good  it  is  doing;  it  is  wetting  the  land  up  so 
it  will  last  longer,  but  we  can’t  leave  it  there  that 

349  long,  we  have  to  change  it  over  because  it  would  be 
burning  up,  so  we  have  to  get  it  back  and  started  all 

over  again. 

•  ••••••••• 
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Q.  The  water  continues  seeping  out,  does  it  not?  A.  Why, 
the  water  is  started,  you  know  right  where  you  started  it  has 
been  running  there  a  little  longer  than  it  has  at  the  lower 
end,  that  is  a  fact,  but  that  is  generally  a  little  steeper,  and 
it  starts  off  a  little  faster,  and  when  it  gets  down  to  the 
lower  end,  most  of  my  land  is  flatter,  most  of  it  is  that  way, 
and  the  water  seems  to  stand  there  slower,  and  goes  out  and 
on  before  it  gets  through. 

#*##•*#*•* 

353  Q.  Yes.  Now,  have  you  observed  whether  or  not 
the  water  at  the  lower  levels  would  have  a  tendency 

to  seep  from  the  higher  levels  to  raise  the  water  table  on 
the  lower  levels  so  it  doesn ’t  need  as  much  water  applied  on 
the  surface  as  the  head? 

•  #••••*••• 

A.  Well,  the  lower  land,  as  I  told  him  a  while  ago — he  was 
talking  about  running  the  water  so  many  hours  on  the  upper 
side — that  is  on  all  irrigation.  That  is  where  it  is  getting 
it.  It  is  getting  it  from  above,  under  the  ground  and  on  the 
top  both.  The  same  amount  of  water  if  you  work 

354  it  right  will  produce  the  same  crops  on  the  lower  end 
of  the  irrigation  as  it  does  on  the  top  where  you  start 

it.  I  never  noticed  particularly  any  difference. 
*#*#*•**•• 
Re-direct  Examination 

Q.  State  your  method  of  rotation.  A.  Well,  there  is 
twenty-one  acres  of  land  below  me,  and  there  is  forty  acres 
of  land  that  I  have.  Well,  we  figure  it  out  that  I  run  the 
water  nine  davs  and  he  runs  it  five  days,  and  that  makes  it 
figure  out  just  about  equal. 

Q.  And  the  water  is  delivered  for  you  and  the  neighbor 
below,  fortv  rods  from  vour  northwest  corner?  A.  Yes,  it 
comes  through,  and  when  it  gets  there  him  and  me  take 
care  of  it  that  way.  By  rotating  it  I  run  the  water  nine  days 
and  he  gets  it  five  days.  Before  that,  well,  we  had  to  have 
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a  ditch  and  a  flume  to  carry  the  water,  and  we  had  to  have 
a  measuring  box  where  it  was  furnished  to  us  at  that  cor¬ 
ner,  so  we  just  let  it  run  down  my  ditch  and  we  rotated  in¬ 
stead  of  building  a  flume  and  making  them  come  down  and 
put  in  a  measuring  box  for  both  of  us,  and  they  didn’t  seem 
to  mind  it  because  they  never  asked  us  to  put  in  a  ditch  and 
flume,  and  we  get  along  there  all  right. 

355  Q.  Have  you  any  place  where  you  pick  up  any 
waste  water  and  use  it?  A.  He  was  speaking  about 
the  end  of  the  row.  About  two  thirds  of  mine,  as  I  run  it 
through  them  short  runs,  I  turn  it  right  back  and  run  it 
through  again,  and  after  I  have  made  two  runs  with  it,  why, 
I  don’t  make  much  vraste  water.  I  make  a  little,  and  that 
either  goes  into  the  waste  ditch,  some  of  it  that  that  man 
below  me  can’t  get,  but  he  gets  all  he  can.  He  gets  some  off 
of  seven  or  eight  acres. 

•  •  #  #  *  *  #  *  *  # 


361  Deposition  of  L.  D.  Allen,  witness  for  plaintiffs. 

Direct  Examination 

#•••••*«*• 

Q.  State  your  name,  your  age  and  your  place  of  resi¬ 
dence.  A.  L.  D.  Allen,  name;  I  live  in  Yakima,  and  I  am 
sixty-six  years  old. 

362  Q.  How  long  have  you  lived  near  Yakima?  A.  We 
came  to  Yakima  the  winter  of  1919. 

Q.  Prior  to  that  time  wdiere  did  you  reside?  A.  Up  from 
1902  until  1919,  we  was  a  mile  north  of  Granger. 

Q.  On  land  in  Section  16,  Township  10  North,  Range  21, 
E.  W.  M.?  A.  Yes. 

#••****••* 

Q.  Are  you  acquainted  with  these  forty  acres  described 
as  the  Southeast  Quarter  of  the  Northeast  Quarter  of  Sec- 


412 


tion  16,  Township  10,  North  of  Range  21,  E.  IV.  M.  owned 
by  Philip  Louis  Parks,  one  of  the  plaintiffs  in  one  of  these 
actions?  A.  Yes;  I  knew  it  as  well  as  I  did  my  own  prac¬ 
tically. 

Q.  Who  owned  that  before  Mr.  Parks  owned  it?  A.  My 
brother  George — My  brother,  George  Arthur. 

363  Q.  Is  he  living  now?  A.  No. 

Q.  Do  you  know  what  time  it  was  that  your  brother, 
George  Arthur,  went  upon  this  land  that  I  have  described? 
A.  Not  definitely,  but  I  would  say  it  was — oh,  around  in 
1907  or  ’OS  somewhere  around  there.  He  lived  prior  to  that 
on  twenty  acres  just  north  of  the  forty  that  we  lived  on. 
You  see,  he  bought  that  place  at  the  same  time  as  I  did  mine, 
but  he  lived  on  the  other  place  up  until  ’OS  or  ’09,  when  he 
built  on  the  place  where  Parks  is  now. 

*###*##•*• 

Q.  Did  he  take  the  Parks  place  in  the  raw  sagebrush  and 
level  and  put  it  under  irrigation?  A.  He  did. 

Q.  About  what  year  did  he  start  to  put  water  on  that 
land  and  to  put  it  under  cultivation?  A.  I  would  say  it 
must  have  been  1903,  yes,  1903.  I  am  quite  sure  it  was  the 
same  spring  as  we  started  on  the  other  place. 

Q.  State  where  your  place  was  located  with  reference  to 
the  Parks  place.  A.  My  place  joined  the  Parks  place  on 
the  north. 

364  Q.  State  whether  or  not  the  soil  conditions  were 
similar  upon  your  forty  acre  tract  as  upon  the  Parks 

place. 

#**••*#••• 

A.  There  was  very  little  difference.  If  any  different,  the 
Parks  place  was  a  little — had  a  draw  through  it,  was  a  little 
more  inclined  to  alkali,  and  a  little  more  heavier  soil.  The 
bulk  of  both  places  were  blow  sand,  but  a  little  through  that 
draw  was  a  little  heavier  soil. 

Q.  Can  you  state  what  year  your  brother  completed  put¬ 
ting  this  Parks  place  under  cultivation  and  irrigation?  A. 
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Not  definitely,  but  I  don’t  think  it  was  over  three  years 
from  the  time  that  they  started  in  1903. 

I  know  it  was — you  realize  and  everyone  does  who  knows 
what  sand  dunes  mean  and  especially  with  moderate  means, 
to  bulk  them  sand  dunes  down  and  put  a  crop  on  them, 

365  and  I  rather  think  it  was  the  beginning  of  the  third 
year  on  the  place  that  we  finished  it. 

Q.  Then  according  to  the  best  of  your  recollection  at  the 
end  of  the  third  year  the  Parks  land  was  under  cultivation 
and  irrigation? 

•  **#♦##### 

A.  Yes,  to  the  best  of  my  memory  that  would  catch  it. 

Q.  Now,  what  was  the  first  crop  or  crops  that  were  put 
into  this  Parks  land?  A.  Why,  outside  of  maybe  a  little 
garden  spot,  potatoes  or  something  like  that,  it  was  alfalfa. 
In  the  early  days  in  the  sand  we  didn ’t  figure  we  could  grow 
anything  but  alfalfa  until  we  had  it  in  alfalfa  a  few  years. 

Q.  So  at  the  end  of  the  third  year  all  the  Parks  land — 
what  percent  of  the  Parks  land  would  you  state  that  your 
brother  had  in  alfalfa?  A.  Why,  I  would  say  it  must  have 
been  approximately  thirty  acres. 

Q.  Do  you  know  who  had  charge  of  the  Sunnyside  canal  . 
and  the  water  distribution  to  this  land?  A.  Why,  I  never 
personally  knew  any  of  them  but  Walter  N.  Granger  of  the 
Washington  Irrigation  Company. 

Q.  Now,  did  these  lands  have  any  value  at  all  for  agri¬ 
cultural  production  without  water?  A.  No,  none  at  all,  un¬ 
less  it  would  be  for  sheep  pasture  earlier  in  the 

366  spring. 

Q.  But  to  produce  agricultural  crops?  A.  Oh,  no. 

**#*#*#••# 

Q.  Were  you  familiar  with  your  brother’s  farming  op¬ 
erations  upon  his  land  during  the  time  that  you  lived  on 
this  forty  adjoining,  from  the  time  he  first  took  his  land? 
A.  Yes,  because  we  worked  back  and  forth  between — ex- 


changed  work.  In  haying  especially  he  would  help  me  and 
I  would  help  him. 

Q.  And  were  you  familiar  with  his  irrigation,  the  irriga¬ 
tion  of  his  land?  A.  Why,  yes  and  no.  He  was  a  very  con¬ 
servative  man  with  water,  and  him  and  I  both  knew  that 
we  needed  quite  a  lot  of  water,  and  we  knew  we  had  to  take 
care  of  it  because  the  first  few  years  we  was  there 

367  we  didn’t  have  a  drainage  system,  and  we  had  to  be 
conservative  with  water,  and  while  we  needed  a  lot 

of  water  and  always  had  plenty,  we  didn ’t  have  any  trouble 
getting  rid  of  waste  water  and  didn’t  have  any  trouble  in 
getting  the  amount  of  water  we  needed.  We  worked  to¬ 
gether,  and,  of  course,  he  did  his  own  irrigating  and  I  did 
mine;  but  I  would  say  conscientiously  that  he  was  just  as 
conservative  with  water  as  I  was. 

Q.  And  did  I  understand  you  to  say  that  he  had  plenty 
of  water  for  his  crops?  A.  I  never  heard  him  complain 
that  he  didn’t. 

Q.  And  you  had  a  chance  to  observe  his  crops  he  was 
growing  upon  it.  In  your  opinion  did  he  have  plenty  of 
water  to  irrigate  them?  A.  Why,  I  would  say  he  did,  yes, 
and — well,  I  know  he  had  as  much  water  or  practically  as 
much  water  as  I  did  because  the  places  both  being  virtu¬ 
ally  the  same  soil  he  had  to  have  to  raise  the  crops  he  did. 

Q.  He  raised  very  good  crops  upon  his  land,  did  he  ?  A. 
As  good  as  anybody. 

##*••***** 

368  Q.  You  say  he  produced  as  good  crops  as  you  did. 
A.  I  think  I  did,  as  good  as  anybody. 

Q.  How  much  yield  of  alfalfa  hay  did  he  get  upon  his  land 
per  acre?  A.  Why,  we  figured  around  from  five  to  six  tons 
to  the  acre. 

Q.  And  that  was  a  good  average  yield  in  that  section, 
was  it?  A.  A  good  deal  more  than  they  get  nowadays. 


Q.  Well,  what  would  be  your  statement  with  respect  to 
your  brother  being  furnished  enough  water  to  successfully 
produce  the  crops  upon  the  Parks  land  prior  to  the  time 
the  Government  took  over  the  distribution  system? 


369  A.  I  would  say  that  he  had — well,  I  would  say  that 
he  had  to  have  the  same  as  I  had,  an  adequate  supply 

of  water,  because  he  at  all  times  produced  good  average 
crops. 

Q.  State  whether  or  not  the  custom  and  practice  of  fur¬ 
nishing  the  amount  of  water  necessary  for  his  crops  was 
continued  after  the  Bureau  of  Reclamation  took  over  the 
Sunnyside  canal.  A.  Why,  I  would  say  that  about  the  time 
and  shortly  after  the  time  that  it  was  turned  over  we  had 
practically  the  same  service,  but  as  time  went  on  they  kept 
cutting  our  supply  of  water  down  a  little. 

•  #••#**••* 

A.  Well,  as  I  remember  it,  at  the  time  they  commenced 
talking  over  the  Government  scheme,  they  come  to  the  water 
users  with  the  proposition  that  the  W.  I.  Company  couldn’t 
furnish  them  water  enough — 

•  ••••*#••• 

370  A.  — to  make  it  so  we  could  be  sure  of  an  adequate 
supply  of  water  we  had  to  buy  what  they  called  a 

supplemental  wmter  right  which  cost  us  ten  dollars  an  acre 
more,  and,  of  course,  didn ’t  have  any  other  redress  than  to 
do  that,  and  figured  it  was  the  right  thing  for  us  to  do  be¬ 
cause  we  knew  we  had  to  have  a  good  supply  of  water  espe¬ 
cially  on  that  sandy  ground,  and  we  went  ahead  and  paid 
the  ten  dollars  an  acre  and  figured  that  it  was  a  good  busi¬ 
ness  proposition. 

•  ••••*•••• 

375  Q.  State  whether  or  not  sufficient  water  was  fur¬ 
nished  to  properly  irrigate  your  crops  from  that  time 
until  the  time  you  sold  the  place  in  1919?  A.  Well,  I 

376  don’t  remember  that  I  ever  suffered  any. 
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Q.  What  would  you  say  with  respect  to  the  Parks 
place  during  the  time  your  brother  was  there  and  after 
Parks  bought  it?  A.  Well,  from  the  time  Parks  bought  it 
up  till  the  fal  of  1919,  I  would  say  that  it  was  the  same  as 
I  was,  with  a  fairly  good  supply  of  water. 

•  #•••**#•# 

Q.  Do  you  know'  whether  there  wTas  sufficient  w'ater  fur¬ 
nished  to  irrigate  the  crops  upon  this  Parks  land  from  the 
time  the  Government  took  over  the  Sunnyside  canal  until 
you  sold  out  your  place  and  moved  away  in  1919?  A.  I 
can’t  definitely  say,  but  my  candid  opinion  is  that  w-e  had 
a  little  more  trouble  to  keep  our  land  w’et  and  get  w'ater 
enough  furnished  to  keep  it  good  and  wet,  but  I  don’t  be¬ 
lieve  up  until  the  fall  of  1919,  I  don’t  believe  either  one  of 
us  really  suffered. 

•  #•*•**••# 

381  A.  I  don’t  remember,  but  I  don’t  think  there  w'as. 
I  am  not  positively  sure,  but  in  my  memory,  as  my 

memory  serves  me,  I  don’t  believe  there  w’as. 

Q.  But  if  you  w'ere  not  getting  sufficient  w'ater  for  your 
crops  w'ho  would  you  take  it  up  with  to  get  more  w’ater 
turned  in?  A.  Well,  either  the  ditchrider  at  first  and  from 
him  to  the  watermaster. 

Q.  W'ho  wras  the  watermaster  there?  A.  Jim  Cheyne. 

*##«*##•## 

Q.  Do  I  understand  you,  Mr.  Allen,  that  from  the  time 
the  Government  took  over  the  Sunnyside  canal  until  you 
sold  out  in  1919,  that  you  and  your  brother  or  Mr.  Parks 
after  he  purchased  your  brother’s  place,  wras  furnished  the 
amount  of  w'ater  necessary  to  irrigate  the  crops?  A.  The 
only  difference  that  I  can  recall  is  that  w'e  had  a  little  more 
difficulty  in  getting  a  little  more  water  if  w'e  needed  it. 

•  *#•••*•*• 

382  Q.  But  after  you  went  through  with  the  procedure 
requirements  of  taking  it  up  with  the  proper  men, 

you  got  all  the  w’ater  you  needed  for  your  crops,  did  you 
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not?  A.  I  don’t  recall  any  time  that  we  ever  really  needed 
more  water  but  what  we  got  it. 

Q.  What  do  you  know  about  the  ability  of  Mr.  Parks  as 
a  farmer  and  irrigator?  A.  I  know  he  was  about  as  good 
as  they  make  them.  The  spuds  he  used  to  raise  even  be¬ 
fore  he  bought  my  brother’s  place,  any  of  the  neighbors 
could  tell  you  he  was  a  good  farmer,  and  after  he  moved 
neighbor  to  me  I  knew  absolutely  that  he  was  a  good 

383  farmer,  and  kept  his  farm  in  good  shape,  and  raised 
good  crops. 

Q.  What  do  you  know  about  his  handling  and  distribu¬ 
tion  of  water  upon  that  land?  A.  Well,  as  to  that  I,  of 
course,  not  being  with  him  I  couldn’t  absolutely  say,  but  I 
can  say  this,  that  he  produced  good  average  crops. 

«##•***•*• 

Q.  State  what  knowledge  you  have  as  to  the  water  re¬ 
quirements  of  different  classes  of  soil  in  the  Sunnyside  unit. 

•  •#•*«•*#• 

384  A.  Well,  we  all  know  if  we  kno-w  anything  about 
irrigation,  that  it  takes  a  great  deal  more  water  on 

sandv  ground  than  it  does  on  heavier  soil.  Some  of  that 
country  is  heavy  soil  and  some  is  blow  sand  like  my  brother 
and  I  had,  and  as  to  the  difference  in  the  amount  of  water 
we  can’t  absolutely  say,  but  I  know,  and  everybody  knows, 
anybody  that  has  had  any  experience,  that  it  takes  a  good 
deal  more  water  on  the  sandy  soil. 

Q.  Have  you  had  experience  on  both  kinds  of  soil?  A. 
Yes. 

•  •#•••*#*• 

392  Q.  State  more  fully  the  process  you  used  in  get¬ 
ting  the  alkali  off  of  the  surface  on  your  place  after 
the  drainage  was  put  in.  A.  Well,  I  had  a  little  different 
methods;  I  used  lots  of  manure  for  one  thing,  and  lots  of 
water  for  another,  and  on  one  particular  spot,  the  second 
time  I  seeded  the  alfalfa  about  the  fifth  or  sixth  year,  it 
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was  on  a  small  little  place;  but  along  on  each  ditch  bank, 
on  each  side  of  each  ditch  I  got  a  good  stand  of  alfalfa ;  my 
ditches  were  about  three  feet  apart,  and  in  the  middle  be¬ 
tween  them  I  didn’t  get  any  alfalfa  at  all.  Well,  I  irri¬ 
gated  and  gave  it  lots  of  water  that  year,  and  the  next  year 
I  seeded  more  alfalfa  and  made  ditches  through  the  center, 
and  I  seeded  alfalfa  on  virtually  all  of  it  by  use  of 

393  excess  water  and  washing  off  the  alkali,  and  fertilizer, 
of  course,  helped  a  little. 

Q.  State  whether  or  not  by  this  method  and  practice  you 
reclaimed  and  brought  your  land  back  into  production  that 
had  been  temporarily  rendered  unproductive  by  alkali?  A. 
I  did. 

Q.  State  whether  or  not  the  land  on  your  brother’s  place 
was  handled  similar  to  that  of  yours?  A.  Why,  I  would 
sav  it  was,  as  far  as  I  know.  I  know  where  it  used  to  be 
snowwhite,  there  is  green  grass  growing  now,  or  there  was 
the  last  time  I  seen  it. 

•  *••••*•#• 

Q.  Now,  on  that  sandy  land  state  whether  it  can  be  suc¬ 
cessfully  farmed  without  having  the  water  table  or  the  land 
pretty  well  filled  with  water?  A.  I  don’t  think  any  land 
can  be,  sandy  land  particularly,  because  it  don’t  hold  mois¬ 
ture  so  long. 

Q.  State  whether  or  not  from  your  experience  in 

394  the  handling  of  that  land  whether  it  is  necessary  in 
the  spring  of  the  year  to  use  plenty  of  water  and  get 

the  soil  filled  up  or  not? 

•  •#•••••*• 

A.  My  experience  has  taught  me  that  the  only  way  to 
keep  land  wet  is  to  not  let  it  get  dry.  Now,  if  you  are  going 
to  do  that  you  have  to  start  in  in  the  spring  and  keep  doing 
it,  and  if  you  have  got  the  water  up  so  you  can  dig  down 
six  or  eight  inches  and  find  good  moist  dirt,  you  don’t  need 
to  worry  about  getting  it  wet  again;  but  if  you  have  dry 
dirt  down  a  foot,  you  have  a  hard  job  to  get  it  back  in  sandy 
soil  or  any  other  soil,  for  that  matter;  but  sandy  soil  is 
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harder  because  it  gets  hotter,  absorbs  more  water,  and 
evaporates  more. 

•  •##•••*#• 

39S  Q.  Now,  from  your  practical  experience  and 
knowledge  will  you  state  whether  it  was  necessary  to 
have  drainage  in  order  to  carry  on  farming  operations  suc¬ 
cessfully  upon  the  Parks  place  and  upon  your  land? 
399  A.  Well,  yes,  because  we  had  to  have  some  way  to 
distribute  our  water  that  we  used  to  wash  that  alkali 
out;  we  couldn’t  leave  it  run  on  the  highways,  and  we 
couldn’t  leave  it  run  on  under  the  fences  on  our  neighbors. 
We  had  to  have  manholes  in  our  drainage  to  put  that  into. 
As  far  as  the  drainage  helped  either  of  us  on  our  own  indi¬ 
vidual  land,  it  was  none  at  all,  only  to  cut  off  the  seepage 
above  us. 

#•*•*•••#• 

402  Maurice  D.  Scroggs,  witness  for  plaintiffs. 

Direct  Examination 

Q.  State  your  name,  age,  and  place  of  residence.  A. 
Morris  D.  Scroggs,  Sunny  side,  Washington,  age,  59. 

Q.  How  long  have  you  been  a  resident  of  Sunnyside?  A. 
Eighteen  years. 

Q.  What  is  your  official  position  with  the  Bureau  of  Rec¬ 
lamation  at  the  present  time?  A.  Irrigation  manager, 
Sunnyside  division,  Yakima  project,  Bureau  of  Reclama¬ 
tion,  Department  of  the  Interior. 

Q.  Have  you  been  irrigation  manager  of  this  division 
since  you  have  been  in  Sunnyside?  A.  Yes. 

• . *  ' 

403  Q.  Now,  what  have  been  your  duties  on  the  Sunny¬ 
side  division  since  you  have  been  irrigation  manager 

of  the  Sunnyside  division,  Mr.  Scroggs?  A.  I  have  been 
the  resident  local  administrative  officer  of  that  division. 


Q.  What  is  the  nature  of  the  administrative  work?  A.  I 
have  general  charge  of  the  delivery  of  water,  various  cler¬ 
ical  duties,  and  other  work,  maintenance. 

Q.  Who  are  employed  under  you  to  assist  you?  A.  There 
is  a  clerical  force  of  approximately  six,  a  maintenance  en¬ 
gineer,  two  watermasters,  sixteen  ditcbriders,  a  general 
foreman  with  two  structural  crews  under  him  of  about  from 
four  to  six  each,  and  a  powerhouse  foreman  in  general 
charge  of  the  Bureau’s  interest  in  the  pumping  divisions, 
and  from  time  to  time  such  other  employees  as  might 
404  be  necessary. 

Q.  In  connection  with  the  physical  distribution  of 
water  what,  if  any,  duties  have  you  performed?  A.  In  the 
physical  distribution  of  the  water  I  have  performed  no  du¬ 
ties  except  as  I  might  be  called  upon  by  individual  water 
users. 

Q.  Do  you  give  instructions  to  the  watermasters  and 
ditchriders?  A.  I  do. 

Q.  If  a  complaint  is  made  by  a  farmer  in  connection  with 
his  water  what,  if  anything,  do  you  do?  A.  You  mean  a 
complaint  to  me? 

Q.  Yes.  A.  In  a  great  majority  of  cases  I  refer  him  to 
the  watermasters  for  investigation  and  report.  Occasion¬ 
ally  I  may  look  into  it  myself. 

Q.  How  would  they  be  handled  by  you,  Mr.  Scroggs?  A. 
As  I  said,  the  majority  of  them  were  referred  to  the  water- 
master.  Where  I  looked  into  them  myself  I  visited  the 
ranch,  acquainted  myself  with  the  situation. 

Q.  Just  in  what  method  or  manner?  How  would  you  ac¬ 
quaint  yourself?  Would  you  explain  a  little  more  fully? 
A.  Usually  this  consisted  chiefly  in  listening  to  the  farmer 
and  his  reason  for  complaint. 

Q.  Would  you  look  at  his  land?  A.  I  might;  not  always. 

Q.  Would  you  sometimes  take  the  statement  that  he  made 
and  rely  upon  that  statement?  A.  Well,  I  would  listen 
to  it. 
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405  Q.  And  what,  if  anything,  would  you  do  then  per¬ 
taining  to  his  water  distribution?  A.  I  would  con¬ 
sider  the  matter  after  I  left  him  and  consult  usually  with 
the  watermaster  and  we  would  make  whatever  disposition 
of  the  matter  would  seem  to  us  at  that  time  proper. 

Q.  And  that  has  been  your  custom  and  practice  since  you 
have  been  upon  the  project?  A.  Yes. 

Q.  Now,  who  were  the  watermasters  that  you  referred 
to  about  referring  these  matters  to?  A.  Of  the  upper  di¬ 
vision  Mr.  James  A.  Cheyne  and  on  the  lower  division  Mr. 
C.  A.  Christensen. 

Q.  And  you  gave  instructions  to  those  watermasters  from 
time  to  time,  did  you,  in  addition  to  what  you  have 

406  stated,  Mr.  Seroggs?  A.  Well,  I  conferred  with 
them,  of  course,  often. 

Q.  Now,  in  connection  with  the  regulation  of  the  gates, 
first  let  us  take  up  the  gate  to  the  main  Sunnvside  canal. 
Are  vou  familiar  with  the  location  of  it?  A.  Yes. 

Q.  What,  if  any,  duties  did  you  have  in  connection  with 
adjusting  that  gate?  A.  I  never  made  the  physical  ad¬ 
justment  of  the  gates. 

Q.  Who  actually  made  the  physical  adjustments?  A.  It 
might  be  done  by  the  ditchrider  or  at  times  by  the  water- 
master. 

Q.  Under  whose  general  supervision  and  direction?  A. 
The  regulation  of  the  gates — physical  regulation  of  the 
gates — was  under  the  general  direction  of  the  watermaster. 

Q.  And  wdio  worked  under  the  watermasters?  A.  The 
ditchriders. 

Q.  And  they  handled  different,  respective  beats,  is  that 
right?  A.  Yes. 

Q.  And  who  gave  the  general  instructions  about  setting 
the  headgatos  to  the  individual  farmers?  A.  Myself. 

Q.  And  who  gave  the  instructions  in  connection  "with  the 
main  headgate  of  the  Sunnyside  canal?  A.  You  mean  gen¬ 
eral  instructions? 

Q.  Yes,  or  if  there  were  special  instructions.  A.  General 
instructions  were  given  by  myself  and  detailed  orders  were 
handled  by  the  watermaster. 
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407  Q.  Who  would  handle  it  in  connection  with  the 
main  Sunnyside  canal?  Which  watermaster?  A. 

Mr.  Cheyne. 

Q.  That  has  been  the  custom  and  practice  since  you  have 
been  in  charge  of  the  Sunnyside  division?  A.  Yes. 

•  ••••#•••• 

Q.  Has  there  been  any  distinction  between  what  is  called 
the  natural-flowwater  and  stored  water  relative  to  the  rais¬ 
ing  and  lowering  of  the  gates  and  discharging  it  into  the 
Sunnyside  canal?  A.  No. 

Q.  Do  you  keep  any  records  as  to  how  much  stored  or 
impounded  water  and  how  much  natural-flow  water  is  di¬ 
verted  into  this  canal?  A.  No. 

Q.  Did  you  know  from  time  to  time  whether  stored 

408  or  impounded  water  was  being  released  ?  A.  I  knew, 
of  course,  in  a  general  way  that  stored  water  was 

being  released. 

Q.  Well,  now,  when  no  stored  water  was  being  released, 
Mr.  Scroggs,  I  will  ask  you  the  custom  and  practice  rela¬ 
tive  to  the  diversion  into  the  Sunnyside  canal  and  use  by 
the  individual  water  user.  A.  In  the  early  spring  months 
we  diverted  the  water  for  as  early  use  as  possible. 

Q.  What  has  been  the  custom  and  practice  relative  to 
the  furnishing  of  farmers  with  flood  water,  and  I  mean  by 
“flood  water”  or  “natural  flow”  when  there  was  no  stored 
or  impounded  water  being  released?  A.  In  the  early  spring 
months  we  encouraged  the  farmers  to  take  advantage  of 
the  early  run-off,  from  our  standpoint,  from  the  adminis¬ 
trative  standpoint,  for  two  reasons.  First,  we  desired  to 
test  out  the  canals  and  laterals  to  repair  any  breaks,  if 
necessary,  and,  for  the  second  reason,  many  farmers  are 
dilatory  in  starting  irrigation,  and  we  encourage  their  use 
of  this  early  run-off  in  order  to  get  started  and  get  it  in 
good  condition  early. 

•  ••••••*»« 
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409  Q.  Mr.  Scroggs,  I  wish  to  call  your  attention  to 
this  record  here  and  this  question  in  particular : 

(Reading:)  “What  has  been  the  custom  and  practice 
relative  to  the  furnishing  of  farmers  with  flood  water?” 

“Answer.  We  have  urged  the  farmers  to  use  flood  water 
and  have  supplied  it  as  we  could,  within  the  limits  of  the 
several  operations  of  the  canal  and  canal  capacity.”  Was 
that  answer  correct,  Mr.  Scroggs?  A.  I  think  that  answer 
is  included  within  my  other. 

The  Court.  I  did  not  hear  that. 

The  Witness.  I  think  that  question,  your  Honor,  is  cov¬ 
ered  by  my  answer — 

The  Court.  (Interposing)  The  question  is  whether  that 
answer  in  your  deposition  is  correct  or  not. 

The  Witness.  I  think  so. 

*•**#*•##• 

411  Q.  If  I  understand  correctly,  you  have  urged  the 
farmers  to  use  as  much  water  as  they  could  during 

the  time  the  flood  waters  were  on  ? 

**•**#••*• 

A.  We  have  urged  the  farmers  to  use  early  water. 

******•##• 

Q.  You  mean,  before  the  storage  season  began?  A.  At 
any  time  early  in  the  season,  with  no  reference  as  to  whether 
it  was  flood  water  or  storage  water. 

Q.  Would  you  say  it  would  be  good  practice  on  the  sand¬ 
ier  soils  of  that  unit  to  use  a  heavy  supply  of  water  early 
in  the  season?  A.  You  mean,  from  the  farmers’  stand¬ 
point  ? 

Q.  Yes,  sir.  A.  That  might  differ.  From  my  standpoint, 
the  administrative  standpoint,  of  course  we  are  anxious  to 
have  the  water  used  early. 

Q.  Your  duty  in  connection  with  the  Bureau  of  Reclama¬ 
tion  since  you  have  been  first  employed  has  been  closely 
connected  with  the  delivery  and  distribution  of  wa- 

412  ter  and  observing  proper  application  upon  the  land 
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for  agricultural  purposes,  has  it  not?  A.  It  depends  on 
what  you  might  call  “close.”  I  presume  so. 

Q.  And  you  are  speaking  from  your  observation  and  ex¬ 
perience?  A.  Yes. 

«**••#**•• 

Q.  Of  what  does  the  Sunnvside  Division  consist?  A. 
Starting  at  the  headgates,  Piety  Flat,  approximately  611 
acres;  Konewock  lands,  approximately  3,080  acres;  Wash¬ 
ington  Irrigation  Company  land,  approximately  6,600 
acres — 

•  *•••*•••• 

413  Q.  About  what  acreage  is  there  in  the  Sunnvside 
Valley  Irrigation  District,  Mr.  Scroggs?  A.  Sun- 
nvside  Valley  has  approximately  77,000  acres. 

#*##«#«••• 

415  Q.  I  notice  on  this  Parks  statement  which  you  and 
Mr.  Moore  kindly  prepared,  that  you  began  on  the 

Parks  land  in  1922.  I  will  ask  you  now  why  it  does  not  go 
back  earlier  than  1922?  A.  Some  of  the  record  was  not 
kept  prior  to  that  time. 

Q.  Then  do  I  understand  you  correctly,  Mr.  Scroggs,  that 
this  shows  the  records  that  were  kept  pertaining  to  this 
Parks  land?  A.  Yes;  for  that  period. 

•  •*••••#•• 

Q.  Now,  referring  to  the  Fox  lands,  I  believe  you  are 
having  prepared  a  similar  statement  in  connection  with  the 
Fox  and  the  Eder,  formerly  the  Ottmuller  lands,  to  that 
which  was  prepared  for  the  Parks  land,  and  those  state¬ 
ments  will  show  from  1917  to  1939,  both  inclusive.  I  will 
ask  you  to  state  why  they  do  not  go  farther  back  than  1917. 
A.  Some  of  the  records  were  not  kept  farther  back. 

416  Q.  In  other  words,  that  is  as  far  as  your  records 
go?  A.  Yes. 

•  ••••••••* 

A.  In  my  own  language,  the  ditchrider  keeps  a  record  of 
the  water  in  the  Parks  case  delivered  over  the  headgate 
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which  serves  his  own  and  two  other  tracts.  That  record 
is  brought  into  the  office  and  computed  and  summarized. 
That  is  the  record.  That,  then,  is  put  on  what  we  call  a 
water  record  card,  that  part  of  it  which  is  prorated  to  the 
Parks  land.  In  the  process  of  proration  there  are  allow¬ 
ances  made  for  loss,  or  any  other  allowances  that  might 
be  made.  In  other  words,  the  record  of  the  lateral  is  the 
only  field  record,  and  the  other  is  built  up  on  that  record 
of  the  head  weir. 

#**••*•«** 

Q.  I  have  the  idea.  But  take  these  three  cases,  Mr. 
Scroggs:  would  those  records  so  kept  be  the  records  that 
would  be  used  by  subordinates  under  you  in  making  up  the 
charges  for  this  rental  wrater  as  provided  for  under  the 
notices  of  October  17,  1930,  and  May  5,  1932?  A. 
417  It  is  an  estimate  which  we  have  used  in  arriving  at 
the  billing  or  the  charges. 

Q.  Those  are  official  records  of  the  Bureau,  are  they  not? 
A.  Yes. 

Q.  And  that  is  the  very  best  record  that  you  have  of 
water  delivered  to  these  various  tracts  of  land?  A.  It  is 
the  best  we  have. 

Q.  And  it  is  taken  from  the  man  wffio  actually  delivers 
the  water,  from  measurements  made  over  the  weirs  as  you 
have  described  here,  upon  the  proration  basis?  A.  Well,  I 
have  said  that. 

*#*#••**** 

425  Q.  Did  you  as  irrigation  manager  issue  instruc¬ 
tions  to  ditchriders  prior  to  October  7, 1930,  with  ref¬ 
erence  to  water  deliveries? 

##••••*•*• 

426  Q.  Will  you  please  answer  that?  A.  Yes. 

Q.  Now,  referring  to  this  Exhibit  No.  47  (indicat¬ 
ing),  I  will  ask  you  whether  that  is  a  copy  certified  by  your¬ 
self  of  those  instructions  that  were  given  to  each  of  the 
ditchriders  instructing  them  with  reference  to  delivery  of 
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water  to  various  classes  of  land  in  the  Sunnyside  Division? 
A.  Yes. 


##*•*•*••• 

Q.  Now,  Mr.  Scroggs,  are  there  any  other  instructions  is¬ 
sued  after  that  public  notice  of  October  17, 1930 !  A.  I  think 
there  was  one  issued  in  1932. 

Q.  Referring  to  this  document,  which  is  marked  No.  37  in 
the  deposition,  I  will  ask  you  if  that  is  a  certified  copy  of 
instructions  that  were  given  to  the  ditchriders  and  water- 
masters  in  1932?  A.  Yes. 

#••#«###•• 

427  Q.  IVith  reference  to  June  1, 1932,  can  you  approx¬ 
imately  state?  A.  It  probably  was  issued  a  short 
time  after  the  date  of  approval  by  the  superintendent. 

Q.  About  what  time  was  it  actually  given  to  the  water- 
masters  and  ditchriders? 

A.  I  would  say,  prior  to  April  1st.  I  should  qualify  that. 
That  is  a  guess.  I  do  not  say  that  definitely. 

###«•##  #•# 

Q.  Do  you  understand  that  was  the  instructions  issued 
pursuant  to  the  public  notices  prior  to  October  17, 1930,  and 
May  5,  1932?  A.  I  would  not  say  that  they  were  my  own 
instructions. 

Q.  They  were  approved  by  Project  Superintendent  Moore, 
were  they  not? 

**•••»##*# 

432  Q.  Do  you  have  any  recollection  of  Mr.  Parks,  dur¬ 
ing  the  time  of  his  ownership  of  this  land,  asking  you 
for  more  water,  or  word  coming  to  you  in  connection  with 
additional  water?  A.  No;  I  do  not  remember  Mr.  Parks’ 
ever  complaining. 

*••••••••• 
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433  Q.  Referring  to  Plaintiffs’  Exhibit  12,  will  you 
state  what  it  is?  A.  That  is  what  we  call  our  water 
record  or  water  delivery  record. 

434  Q.  And  to  what  land  does  it  refer?  A.  It  is  the 
Northeast  Section  16-10-21. 

Q.  And  in  reference  to  this  litigation,  which  case,  if  any, 
does  it  refer  to?  A.  The  Parks  tract. 

#***#•***• 

435  Q.  Will  you  please,  Mr.  Scroggs,  referring  to  Ex¬ 
hibit  12,  state  what  it  is,  please?  A.  As  I  stated  be¬ 
fore  in  explanation  of  that  other  exhibit,  we  measure  the 
water  to  the  Parks  tract  and  to  other  tracts  over  a  head 
weir  to  a  lateral  from  which  they  take  their  water.  That 
record  taken  by  the  ditchrider  is  prorated.  We  assume  that 
the  parties  get  each  his  share  of  the  water.  Whether  they 
did  or  not,  we  do  not  know. 

*••*•*•#*• 

439  The  Witness.  The  basis  of  proration  was  the  quan¬ 
tity  shown  by  the  head  weir  divided  on  an  acreage 

basis. 

The  Court.  It  was  prorated,  then,  on  an  acreage  basis? 
The  Witness.  Yes,  sir. 

**•*#**#*# 

441  Q.  In  your  written  rules  you  stated  the  basis  of 
water  delivery  at  all  times  is  beneficial  use.  You 

signed  those  written  instructions,  did  you  not  ?  A.  Yes. 

Q.  And  gave  them  to  your  ditchriders?  A.  Yes. 

Q.  Did  you  give  the  ditchriders  other  oral  instructions 
to  supersede  these  written  instructions?  A.  They  were 
told  to  take  care  of  their  water  users. 

Q.  Now,  referring  to  the  instructions  which  you  did  not 
have  a  change  to  examine  sufficiently,  the  instruc- 

442  tions  dated  March  5,  1932,  being  Plaintiff’s  Exhibit 
2,  I  ask  you  whether  or  not  they  were  the  instruc¬ 
tions  that  were  given  with  reference  to  the  enforcement  of 
the  public  notice  of  October  17, 1930,  and  May  5,  1932.  Can 
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you  state  now  whether  they  are  or  not  (handing  documents 
to  the  witness)?  A.  Well,  these  instructions  were  the  ones 
issued  for  that  season  after  the  public  notice,  of  course,  had 
been  issued. 

Q.  Now,  let  me  read,  Mr.  Scroggs,  please:  “To  all  lands 
having  old,  special,  and  new  supplemental  water  rights,  de¬ 
livery  will  be  made  in  accordance  with  the  schedule  for  the 
particular  class  (1,  2,  3,  4,  or  5).” 

Xow,  I  will  ask  you  whether  or  not  that  was  the  classifi¬ 
cation  that  was  made  and  based  upon  this  public  notice  of 
May  5,  1932,  known  as  the  Johnson  determination  (handing 
a  document  to  the  witness).  A.  Yes. 
#*##••*#•* 

445  Q.  Xow,  referring  to  Exhibit  Xo.  13,  state  whether 
or  not  a  copy  of  that  was  furnished  or  delivered  or 

mailed  to  the  old  supplemental  water  right  lands,  including 
Mr.  Parks’  (handing  a  document  to  the  witness).  A.  It 
was. 

*••••*•#•• 

Q.  Well,  this  is  dated  May  5.  Just  refer  to  the  date,  Mr. 
Scroggs.  It  might  help  you  refresh  your  recollections.  A. 
(After  looking  at  the  document  in  question)  I  would  not  be 
sure,  but  I  believe  it  was  in  May. 

Q.  Shortly  after  this  (indicating)  ?  A.  I  think  so. 
#*#*•###*# 

Q.  Xow,  in  connection  with  that,  Mr.  Scroggs,  what  other 
printed  or  written  instrument  was  handed  or  delivered  to 
the  water  users  of  this  class  of  lands  (handing  a  document  to 
the  witness)  ?  A.  A  water  rental  application  was  handed 
them  by  the  ditchrider  in  case  he  wanted  additional  water. 

Q.  And  referring  to  what  has  been  marked  for  iden- 

446  tification  Xo.  14, 1  will  ask  you  if  that  is  a  copy  of  one 
of  those  that  was  furnished  to  Mr.  Parks  and  other 

old  supplemental  water  right  landowners.  A.  Yes. 

#*••••*#•• 
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Q.  Yes.  Well,  you  can  testify  as  to  that.  Was 
that  one  of  October  17,  1930,  mailed  out?  A.  Yes. 

###•#<***** 

Is  Exhibit  No.  14  the  excess  water  request  card  that  is 
referred  to?  A.  Yes. 

Q.  “To  these,  the  ditch  rider  may  make  a  delivery  25%  in 
excess  of  measurement  on  his  own  responsibility.  The  wa- 
termaster  may  authorize  a  heavier  delivery. 

“The  delivery  must  be  limited  at  all  times  to  the  amount 
beneficially  used.  The  signing  of  the  request  card  will  not 
justify  a  wasteful  or  extravagant  delivery. 

“There  will  be  a  charge  for  water  delivered  in  excess  of 
measurement  during  the  months  of  June,  July,  and  August 
to  all  except  the  vested  water  rights  which  are  delivered  only 
measurement.” 

448  Those  were  the  instructions  given  in  connection 
with  this  class  of  lands?  A.  Yes. 

*##**#**#* 

449  The  Reporter.  (Reading)  “Now,  will  you  state,  Mr. 
Scroggs,  just  what  was  done  in  connection  with  the 

shutting  down  of  the  water  to  the  Parks  land  and  other  old 
supplemental  water-right  lands  to  this  Johnson  determina¬ 
tion  on  or  about  June  1, 1932?” 

The  Witness.  As  far  as  the  Parks  land  is  concerned,  I 
don’t  remember  in  1932.  The  delivery,  of  course,  was  not  to 
Parks  but  to  the  community  lateral  referred  to.  That  may 
have  been  altered.  The  record  would  show. 
##*##*#*## 

450  Q.  Now,  was  there  a  card  sent  out  for  the  owners 
of  public  notice  lands  to  sign  (handing  a  document  to 

the  witness)  ?  A.  The  same  card  was  sent  out  that  year. 

Q.  The  same  card?'  A.  But  this  (indicating)  is  not  the 
same  card. 

Q.  The  same  kind  of  card  for  public  notice  lands?  A.  Yes. 
Q.  That  was  sent  out  to  the  old  supplemental  lands.  As 
far  as  you  know,  did  the  ditchriders,  acting  under  these  in- 
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structions  as  to  these  three  particular  tracts,  comply  with 
those  instructions  and  close  the  headgates  entirely  or  par¬ 
tially  close  them? 

#••#•«•#•• 

Q.  Now  Mr.  Scroggs,  I  show  you  Identification  No.  15  and 
ask  you  to  state  what  it  is  (handing  a  document  to  the 

451  witness).  A.  These  are  the  water  record  cards  show¬ 
ing  the  assumed  amount  of  water  delivered  to  the 

Ottmuller  or  Eder  tract  from  Mabton  Lateral  910  and  Mab- 
ton  1051,  deliveries  17  and  16. 

Q.  For  what  years,  please?  A.  For  the  years  1917  to 
1935,  inclusive. 

Q.  And  these  are  copies  that  you  have  certified  to  of  the 
original  records  in  your  office,  which  are  kept  there  ?  A. 
Yes. 

#•••••###• 

Q.  Now,  referring  to  Exhibit  15, 1  will  ask  you  to  refer  to 
this  first  year,  so  as  to  make  it  clear.  Does  it  show  the  deliv¬ 
ery  for  each  month  during  the  irrigation  season  (handing 
a  document  to  the  witness)  ?  A.  It  is  a  record  by  months. 

Q.  For  the  delivery  each  season?  A.  For  the  assumed 
delivery  to  that  tract. 

Q.  For  what  years  did  you  say?  From  1917  to  1935,  both 
inclusive?  A.  Yes. 

#•#•••##•# 

452  Q.  (Interposing)  The  basis  on  which  these  cards 
were  prepared,  showing  your  record.  What  amount 

of  water  did  your  record  show  was  delivered?  A.  That  is 
the  record  of  the  assumed  proportion  of  water  delivered 
over  these  two  headweirs  to  this  tract. 

•  ••*••••#* 

Q.  But  this  is  the  record  that  you  made  up  from  the  best 
available  evidence  as  to  the  amount  that  you  charged  against 
this  particular  land?  A.  That  is  the  amount  of  water  we 
charged  to  that  tract. 


Q.  Yes.  Now,  what  was  the  basis  of  the  delivery  on  which 
you  made  that  charge?  A.  The  basis? 

Q.  Yes.  A.  Just  as  I  stated. 

453  Q.  Well,  I  will  put  it  this  way:  Was  that  in  the 
amount  of  water  that  the  officials,  yourself  included, 

considered  this  land  needed  to  irrigate  it  and  the  farmer 
needed  ? 

Mr.  Stoutemyer.  We  object  to  that.  In  the  first  place, 
the  official  is  not  identified,  and  we  object  to  it  on  the  fur¬ 
ther  ground  that  the  witness  is  not  qualified  to  give  opinion 
testimony  as  to  what  the  parties  needed. 

The  Court.  I  sustain  the  objection. 

Mr.  Chaffee.  Well,  may  I  be  heard  upon  that  for  just  a 
moment?  The  point  is  here  that  he  is  in  this  position  to 
look  after  that  and  he  has  been  for  a  term  of  years  in  charge, 
as  he  testifies  himself,  of  delivering  water  and  having  charge 
of  delivering  water  to  these  respective  tracts  of  land.  Now, 
there  must  be  some  basis  or  something  upon  which  they  have 
based  the  delivery  of  this  water.  What  I  am  inquiring  is 
whether  that  basis  is  upon  the  basis  of  beneficial  use,  the 
amount  the  land  required  to  jJroduce  crops. 

The  Court.  If  he  knows  the  basis  upon  which  that  was 
done,  he  may  testify. 

Mr.  Chaffee.  Yes,  that  is  what  I  am  asking. 

•  *•*«*«**# 

Q.  Do  you  know  the  basis?  A.  I  can’t  say  as  to  that  par¬ 
ticular  delivery. 

Q.  Well,  generally,  as  to  all  these  lands  in  the  Sunnyside 
division  of  the  Yakima  project. 

Mr.  Stoutemyer.  We  object  to  that. 

454  The  Court.  Sustained. 

Mr.  Chaffee.  May  I  be  heard  on  that? 

The  Court.  No. 

•  *•*•*•••* 

Q.  Referring  to  Identification  No.  16,  I  will  ask  you  to 
state  what  it  is  (handing  documents  to  the  witness).  A. 


I 
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There  are  three  sets  of  cards.  One  set  is  the  estimated  wa¬ 
ter — record  of  the  estimated  water — for  Serial  01211  in  the 
vears  1916  to  1935.  Another  set  is  the  same  for  Serial  01219 
from  the  year  1916  to  1935,  and  the  other  is  the  same  for 
Serial  01329  from  1918  to  1935,  inclusive. 

Q.  As  to  water  delivered  to  what  land?  A.  The  record 
of  the  estimated  quantities  of  the  prorated  share  of  the 
amount  over  two  headweirs  serving  these  three  serials,  to¬ 
gether  with  other  tracts. 

Q.  Referring  to  the  Fox  land  in  these  suits?  A.  Called 
the  Fox  tracts — prorated  share  of  the  Fox  tracts,  yes. 

Q.  And  this  is  really  the  charge  made  by  the  officials  un¬ 
der  vou  of  the  amount  of  water  that  vou  estimated  went  to 
*  * 

the  Fox  lands? 

ft####*#*## 

445  The  Witness.  This  is  the  quantity  of  water  that 
we  obtained  from  the  basis  of  proration  of  the  water 
delivered  over  the  headweir. 

•  ###♦##*## 

Q.  Does  this  show  what  was  delivered  to  the  Fox  lands 
or  the  Fox  and  other  tracts?  A.  This  is  the  prorata  rec¬ 
ord  of  the  water  we  assumed  Fox  received. 

Q.  And  was  it  upon  this  basis  that  the  computation  was 
made  for  what  you  consider  excess  water  above  three  acre 
feet?  Is  this  the  record  you  used  to  make  the  computation 
from?  A.  Yes. 

Q.  Is  that  also  true  with  reference  to  the  Eder  land,  Ex¬ 
hibit  15?  A.  Yes. 

*♦######## 

459  Q.  Now,  referring  to  Identification  No.  22,  I  will 
ask  you  to  state  what  that  is  (handing  a  document  to 
the  witness.)  A.  These  are  copies  of  Form  7-112  of  daily 
gauge  height  or  discharge  sheets,  showing  the  daily  dis¬ 
charge  in  second  feet  of  the  Sr.nnvside  canal  at  the  intake 
for  the  years  1921  to  1936,  inclusive. 

*••*••••** 


433 


462  Mr.  Chaffee  (handing  paper  to  the  court.)  These 
are  different  divisions  of  Sunnyside,  different  units 
of  the  Sunnyside  Division,  and  it  shows  water  deliveries. 
We  are  going  on  to  show  that  this  canal  was  adequately  con¬ 
structed  to  serve  public  lands  upon  the  basis  of  beneficial 
use,  and  to  serve  the  other  lands  with  their  requirements 
also.  And  this  (indicating)  is  a  tabulation,  if  your  Honor 
please,  of  these  different  other  divisions  that  the  witness 
has  testified  to,  and  also  a  plat  attached  showing  the  loca¬ 
tion  of  lands  in  this  division  as  well  as  the  smaller 
districts  which  are  in  the  division. 

The  Court.  It  will  be  admitted. 

465  Q.  I  note  that  this  refers  to  Class  A  lands,  3  acre- 
feet,  Class  B  lands,  3 acre-feet,  and  Class  C  lands, 

41/>  acre-feet.  Will  you  please  explain  just  what  is  meant 
by  those  different  classifications  and  those  figures?  Or  to 
make  it  more  clear,  was  any  charge  made  for  operation, 
maintenance,  or  any  other  charge  up  to  those  respective 
amounts  for  those  three  classes  of  lands? 

•  ######••# 

The  Witness.  The  public  notice  is  for  the  irrigation  sea¬ 
son  of  1929,  and  thereafter  until  further  notice,  and  states 
that  whether  water  was  used  or  not  it  shall  be  charged  with 
a  minimum  operation  and  maintenance  charge  of  $1.50, 
which  will  permit  “delivery  of  not  more  than  the  following 
amounts  of  water  in  accordance  with  the  following  schedule 
for  irrigation.” 

*#•••#*•## 

466  Q.  Referring  to  your  testimony,  Mr.  Scroggs,  in 
your  deposition,  did  you  testify  that  this  money  was 

467  put  into  the  0.  &  M.  fund?  A.  I  don’t  remember 
what  I  testified  about  that. 

Q.  And  you  do  not  know  in  what  fund  the  money  was 
placed  that  -was  received  for  the  delivery  of  water  above 
those  respective  amounts?  A.  It  is  my  understanding  that 
it  was  credited  to  Operation  and  Maintenance. 
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Q.  In  the  Sunnyside  Division  ?  A.  Of  the  Sunnyside  Di¬ 
vision  0.  &  M.  fund. 

•  •*•*##### 

528  Now,  Mr.  Scroggs,  in  your  opinion,  is  the  Sunny¬ 
side  canal  and  distribution  system  of  sufficient  size  to 

deliver  water  to  the  lands  upon  the  basis  of  past  usage? 

Mr.  Stoutemyer.  That  is  objected  to  as  too  indefinite  and 
uncertain  as  to  what  “past  usage”  means. 

The  Court.  I  overrule  the  objection. 

The  Witness.  If  all  the  contract  area — 

By  Mr.  Chaffee: 

Q.  (Interposing)  That  is  not  the  question.  I  mean  the 
land  that  has  been  served.  Is  it  sufficient  to  deliver 

529  to  those  lands  the  same  as  it  was  in  past  usage? 

Mr.  Stoutemyer.  That  is  objected  to  as  being  in¬ 
definite  as  to  what  land  was  served.  Different  lands  were 
served  at  different  times. 

The  Court.  I  overrule  the  objection. 

The  Witness.  If  the  same  land  was  served  and  the  same 
water  was  delivered  to  them,  the  capacity  of  the  canal  would 
be  adequate,  but  if  additional  land  was  served  or  if  addi¬ 
tional  water  was  served  to  the  land  previously  served,  of 
course,  the  canal  would  not  be  adequate. 
**•##*##•# 

533  Mr.  Chaffee.  I  would  like  to  call  your  Honor’s 
attention  to  why  I  asked  that  question.  In  the  letter 
of  December  11,  1930,  it  states  that  $1,000,000  will  be  ob¬ 
tained  by  rentals  from  the  Sunnyside  division  of  the  Yak¬ 
ima  project,  and  the  notice  of  October  17,  1930,  provides 
that  these  excess  monies  will  be  used  to  pay  the  balance  of 
the  construction  costs  in  connection  with  the  storage  reser¬ 
voirs  of  the  Yakima  system. 

Now,  I  wish  to  ask  this  witness — and  we  have  alleged 
that  these  public  notices  were  for  the  purpose  of  collecting 
that — 

Mr.  Stoutemyer.  (Interposing)  I  object  to  that. 


Mr.  Chaffee.  May  I  complete  it?  I  wish  to  show  by  this 
witness  that  there  had  accrued  under  this  public  notice  on 
the  public  notice  lands — 

Mr.  Stoutemyer.  (Interposing)  I  object  to  that. 

The  Court.  Let  me  hear  what  counsel  has  to  state.  Then 
I  can  rule  on  it. 

Mr.  Chafee.  (Continuing)  In  1932,  on  the  public  notice 
lands  in  this  district,  $17,000.  In  that  year  on  the  old  sup¬ 
plemental  water-right  lands,  $19,000. 

In  1933,  on  the  public  notice  lands,  $23,000.  In  that  year 
on  the  old  supplemental  lands,  $2S,000. 

In  1934,  on  the  public  notice  lands,  $17,000;  on  the  old 
supplemental,  $16,000. 

In  1935,  on  the  public  notice  lands,  $20,200;  on  the  old 
supplemental  lands,  $20,000. 

In  1936,  on  the  public  notice  lands,  $21,400,  and  on  the  old 
supplemental  lands,  $21,500. 

Mr.  Stoutemyer.  We  have  no  objection  to  any  evidence 
as  to  what  accrued  or  what  the  rentals  were  or  any- 

534  thing  along  that  line  in  regard  to  the  lands  in  is¬ 
sue — 

*###*##*•# 

Mr.  Stoutemyer.  We  have  no  objection  to  the  witness 
reading  those  paragraphs  referred  to  on  that  page. 

Mr.  Chaffee.  (Reading:) 

“Q.  Mr.  Scroggs,  state  what  your  records  shows  as  to 
the  total  charges  for  what  you  term  ‘excess’  or 

535  ‘rental’  water  in  1934, 1935  and  1936  and  1937,  and  if 
you  have  it,  separate  the  Public  Notice  from  the  Old 

Supplemental.  I  would  like  it  upon  each  class  of  land.  A.  J 
I  can’t  report  for  1937  because  that  hasn’t  been  com¬ 
pleted,  but  for  1934,  Public  Notice,  approximately  $17,000, 
Old  Supplemental,  $16,000,  Total,  $33,000. 

“In  1935,  Public  Notice  approximately  $20,200,  Old  Sup- 1 
plemental  approximately  $20,000,  Total,  $40,200. 

“In  1936,  Public  Notice,  $21,400,  Old  Supplemental,  $21,-  j 
500,  Total  approximately  $42,900.” 
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Reading  again  from  page  143: 

“Q.  What  were  the  computations  for  rental  water  for 
the  years  1932  and  1933?  A.  For  1932,  Public  Notice  ap¬ 
proximately  $17,000,  Supplemental  approximately  $19,000, 
total  $36,000.  In  1933,  Public  Notice  approximately  $23,000, 
Supplemental,  approximately  $28,000,  Total,  $51,000.” 
**•••##*•# 

Cross-examination 

537  Q.  Whether  you  call  it  flood  water  or  spring  de¬ 
livery,  it  was  the  early  spring  run-off  you  referred 
to  to  which  this  system  applies  in  encouraging  the  use  of 
it?  A.  Yes. 

**••***••# 

541  Q.  In  connection  with  these  operation  and  main¬ 
tenance  notices,  there  has  been  some  reference  to 

what  you  called  Class  A,  B,  and  C  lands.  Can  you  state  by 
whom  that  classification  of  lands  as  Class  A,  B,  and  C  lands 
was  made?  A.  As  the  public  notice  states,  it  was  made  by 
the  Sunnsyside  Valley  Irrigation  District. 

Q.  For  what  purpose  was  that  classification?  A.  As  the 
public  notice  states,  for  the  purpose  of — I  don’t  know  as 
I  quote  the  exact  language,  but  it  was  for  the  purpose  of 
equalizing  the  O.  &  M.  charges,  operation  and  maintenance 
charges. 

Re-direct  Examination 

542  Q.  Supposing,  Mr.  Scroggs,  that  these  ditchriders 
on  these  community  laterals — I  believe  there  were 

two  on  the  Ottmuller  and  Eder — prorated  according  to  the 
acreage.  Then  would  your  figures  as  shown  here  in  the 
evidence  be  correct  as  to  the  amount  of  water  delivered  to 
the  Fox  land? 

*#*•#•*••* 

The  Witness.  If  our  assumptions  are  all  correct,  it  would 

be. 


Q.  And  that  would  be  true  in  the  Parks  and  the 
543  Fox  case?  A.  Yes. 

Q.  And  it  was  upon  the  basis  of  this  record  that 
you  and  Mr.  Moore  are  now  making  up  your  computations 
for  the  excess  charges  or  water  rental  charges  to  these  three 
tracts  in  question  ■  A.  This  tabulation  is  to  be  a  represen¬ 
tation  of  the  record. 

###***##•* 

469  J.  S.  Moore,  witness  for  plaintiffs. 
********** 

470  Direct  Examination 

Bv  Mr.  Chaffee : 

Q.  What  official  position  do  you  occupy  with  the  Bureau 
of  Reclamation?  A.  I  am  the  superintendent  of  the  Yakima 
project. 

Q.  How  long  have  you  been  in  that  position?  A.  Since 
March,  1931. 

Q.  What  if  any  connection  did  you  have  with  the  Bureau 
prior  to  that  time?  A.  I  have  been  employed  on  the  Yak¬ 
ima  project  since  August,  1908. 

Q.  Have  you  been  during  a  portion  of  that  time  quite 
closely  in  contact  with  the  Sunnyside  Division?  A.  I  was 
employed  for  approximately  nine  years  on  the  Sunnyside 
Division. 

Q.  At  the  present  time  and  during  the  time  you  have  been 

project  superintendent,  state  to  the  court  generally  what 

if  anv  duties  vou  had  in  connection  with  the  Sunnvside  Di-  I 
»  •  • 

vision.  A.  I  had  general  supervision  over  the  Sunnyside 
Division  and  over  the  direction  of  the  work  performed 
through  Mr.  Scroggs  as  irrigation  manager. 

Q.  You  are  familiar  with  the  acreage  in  that  district,  in 
the  Sunnyside  Valley?  A.  Yes;  I  am. 

Q.  Apx>roximately  how  many  acres  does  it  contain?  A. 
Approximately  77,000  in  the  Sunnyside  Valley  District,  and 
a  total  of  approximately  100,000  in  the  entire  division. 


438 


471  Q.  What  is  the  carrying  capacity  of  the  Sunnyside 
canal?  A.  Approximately  1300  second  feet. 

Q.  How  long  has  it  had  that  capacity?  A.  About  twenty 
years. 

Q.  Has  that  capacity  been  sufficient  to  serve  all  lands  be¬ 
ing  served  by  it  ?  A.  On  what  basis  ? 

Q.  On  the  basis  that  it  has  been  delivered  heretofore.  A. 
Yes. 

Q.  Are  you  familiar  with  the  public  notices  of  October 
17,  1930,  and  May  5,  1932?  A.  Yes;  I  am. 

Q.  Do  you  know  what  was  done,  if  anything,  in  connec¬ 
tion  with  carrying  out  those  notices?  A.  The  provisions 
of  the  public  notices  were  carried  out. 

Q.  In  what  manner,  please?  A.  Do  you  refer  to  the  de¬ 
livery  of  water? 

Q.  Yes.  A.  The  allowance  of  water  as  determined  bv  the 

* 

J ohnson  studies  went  into  effect  according  to  the  notice  of 
May,  1932,  effective  on  June  1, 1932,  and  request  cards  were 
distributed  by  the  ditchriders  during  the  late  part  of  May, 
1932,  to  those  owners  of  public  notice  lands  and  old 

472  supplemental  lands  who  might  desire  to  receive  de¬ 
liveries  starting  on  June  1,  1932,  in  excess  of  3  acre 

feet  on  public  notice  lands  and  the  Johnson  determination 
on  old  supplemental  lands. 

•*•*••*### 

Q.  What  in  connection  with  the  main  headgate  of  the 
Sunnyside  canal  at  that  time?  A.  Well,  it  was  there.  What 
do  you  wish  to  know  about  it? 

Q.  Was  it  partially  closed  about  that  time?  A.  The  gates 
were  partially  closed;  yes. 

Q.  So  the  water  could  not  run  into  the  main  canal?  Is 
that  right?  A.  No.  We  did  not  shut  the  water  entirely  off. 
Q.  I  mean,  partially  closed  out  of  the  main  canal. 

473  A.  Yes ;  partially  closed. 

Q.  And  the  headgates  to  the  individual  farmers 
were  partially  closed  also  in  accordance  with  those  respec- 
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tive  measurements  as  you  have  testified?  A.  As  to  those 
who  had  not  signed  requests  for  extra  water? 

•  #«••*#*#« 

Q.  Prior  to  that  time,  Mr.  Moore,  what  had  always  been 
the  custom  and  practice,  within  your  knowledge,  in  connec¬ 
tion  with  the  Sunnyside  Division  with  respect  to  furnishing 
farmers,  when  there  was  water  that  was  not  stored  water, 
which  might  be  called  natural  flow  or  flood  water?  What 
had  always  been  the  practice  in  connection  with  making  de¬ 
liveries  prior  to  this  time  with  respect  to  that  class  of  water 
when  it  was  available?  A.  Do  you  refer  to  any  particular 
class  of  land? 

Q.  Well,  you  can  put  it  either  way.  Take  the  old  sup¬ 
plemental  lands,  to  illustrate,  Air.  Moore.  A.  On  the  old 
supplemental  lands  prior  to  1932  there  had  been  for 
474  several  years — I  am  not  familiar  entirely  with  the 
details — a  plan  of  procedure  whereby  they  too  had 
been  asked  to  request  additional  deliveries  of  water  over 
measurements;  but  as  I  state,  the  details  of  that  I  am  not 
familiar  with.  In  the  early  years  there  had  been  no  such 
request  cards  for  the  owners  of  old  supplemental  lands  to 
sign. 

Q.  But  was  any  charge  ever  attempted  to  be  made  above 
the  dollar  an  acre  annual  maintenance  charge  on  the  old 
supplemental  lands  prior  to  this  notice  of  May  5,  1932? 
A.  No;  there  was  not. 

Q.  Regardless  of  the  amount  of  water  that  was  delivered? 
A.  Regardless  of  the  amount  of  water  that  was  delivered. 

Q.  Now,  going  on  a  little  more  as  to  these  old  supple¬ 
mental  lands,  as  to  the  custom  and  practice  relative  to  fur¬ 
nishing  them  water  when  there  was  natural  flow  of  water 
as  distinguished  from  stored  or  impounded  water?  A.  So 
long  as  the  flood  vrater  or  the  spring  run-off  water  was 
available  and  the  capacity  of  the  canal  and  the  various 
laterals  and  pipe  lines  permitted  it,  extra  water  was  de¬ 
livered  to  that  class  of  lands  without  charge. 

Q.  As  long  as  there  was  natural  flow?  A.  Yes;  and 
thereafter  as  well. 
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Q.  Explain  more  fully  about  4 ‘thereafter”  also.  A.  The 
additional  water  available  for  delivery  to  those  lands  was 
derived  from  several  sources — 

Q.  I  am  not  asking  you  about  the  source;  I  am  asking 
you  about  the  delivery,  to  distinguish  now  particularly  the 
practice  in  connection  with  the  actual  delivery,  if  any.  A. 
Within  the  Sunnyside  Division  water  available  from 

475  idle  lands  could  be  used  on  lands  that  were  under 
cultivation,  and  the  amount  of  water  allotted  to  each 

ditchrider  gave  him  a  certain  excess  quantity  from  that 
source  to  distribute.  Then  when  flood  water  or  spring  run¬ 
off  water  was  available,  it  was  taken  off  at  the  head  of  the 
canal  and  distributed  to  the  various  ditchriders  for  them 
to  handle  within  the  limitations  imposed  by  the  regulations 
as  to  the  25%  limitation  or  50%,  or  whatever  it  was. 

Q.  You  refer  to  the  regulations  being  in  Exhibit  Xo.  10, 
for  illustration  (indicating)  ?  A.  Yes. 
###••##••• 

Q.  You  know  that  the  public  notice  lands  had  a  classi¬ 
fication  prior  to  that  time  of  3,  3  Ms,  and  4*4  acre  feet;  is 
not  that  correct?  A.  Yes. 

Q.  And  up  to  that  amount  was  delivered  to  those 

476  respective  sources  without  any  extra  0.  &  M.  charge 
or  any  other  charge  and  without  signing  for  it  or 

requesting  it? 

Q.  I  will  hand  you  the  public  notice  under  which  that  was 
worked.  Here  is  the  public  notice,  Mr.  Moore.  Maybe  that 
might  assist  you  (handing  a  document  to  the  witness).  A. 
This  is  the  public  notice  for  1929.  I  do  not  recall  that  this 
notice  was  continued  in  effect  for  the  season  of  1930  or 
not. 

Q.  Will  you  look  at  the  acre  feet,  to  get  my  point  clear? 
Was  there  anv  charge  of  anv  kind  under  that  notice  made 

w  O  m 

for  delivery  up  to  3,  3l/2,  or  41/4  acre  feet?  A.  There  was 
a  miniumum  charge. 
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Q.  Yes;  a  minimum  charge;  and  the  minimum  0.  &  M. 
charge  was  the  same  for  all  those  respective  amounts;  is 
that  correct?  A.  Yes. 

Q.  Prior  to  this  notice  of  October  17,  1930,  was  there 
any  notice  that  ever  came  to  your  attention  that  provided 
for  money  for  construction  purposes?  A.  No. 

Q.  Then  into  what  fund  was  the  money  placed  for  water 
above  these  respective  amounts,  3,  3 V2,  and  4 acre  feet, 
prior  to  the  notice  of  October  17,  1930? 

477  Q.  Do  you  know  into  what  fund  it  was  put?  A. 
It  was  a  credit  to  Operation  and  Maintenance. 

Q.  In  what  division?  A.  The  Sunnyside  Division. 

Q.  Had  that  always  been  the  rule  prior  to  this  notice  of 
October  17,  1930,  in  the  Sunnyside  Division  with  respect 
to  a  service  charge  above  these  respective  amounts  or  the 
amounts  that  were  fixed?  A.  It  had. 

•  *  *  •  •  #  *  *  •  • 

478  Q.  Now,  Mr.  Moore,  referring  to  Identification  No.  I 
32, 1  will  ask  you  to  state  what  it  is.  A.  This  is  a  cer¬ 
tified  copy  of  Exhibit  B  from  the  statement  of  costs  and  re¬ 
turns  for  the  Sunnyside  Division  as  of  June  30,  1937. 

Q.  Prepared  under  your  supervision?  A.  Yes. 

Q.  From  your  official  records?  A.  Yes. 

*  *  *  #  *  *  •  •  #  *| 

Q.  Referring  to  Identification  33,  I  will  ask  you  to  state 
what  that  is,  please.  A.  This  is  a  copy  of  the  monthly  water 
distribution,  Form  7-3-22,  for  the  Sunnyside  Divi- 

479  sion  of  the  Yakima  project  for  the  year  1915.  There 
are  several  years — 1915,  1920,  1930,  and  1936. 

Q.  Will  you  state  what  No.  35  is?  A.  This  is  a  copy  of 
Exhibit  C,  being  a  statement  of  returns  from  the  Sunny¬ 
side  Division,  from  the  costs  and  returns  for  that  division 
compiled  as  of  June  30,  1937. 

•  •••••••••I 
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4S4  Q.  I  show  you  Exhibit  No.  10  and  ask  you  if  that 
is  a  copy  of  instructions  and  regulations  to  ditch- 
riders  that  was  approved  by  you  about  the  date  it  bears 
in  19110  on  the  front  page?  A.  This  exhibit  is  the  instruc¬ 
tion,  or  a  certified  copy  of  such  instruction,  issued  by  Mr. 
Scroggs,  February  12,  1930;  but  it  is  not  approved 

485  by  me,  because  I  was  not  superintendent  of  the  pro¬ 
ject  until  1931. 

Q.  I  see.  Now,  I  show  you  Exhibit  No.  11  and  ask  you 
if  that  is  a  copy  of  the  instructions  and  regulations  to  ditch- 
riders  issued  about  March  15,  1932,  pursuant  to  public 
notice  of  October  17,  1930  and  public  notice  of  May  5,  1932? 
A.  It  is  the  instructions  issued  and  approved  by  me  as 
project  superintendent  in  March,  1932.  I  would  not  be 
certain,  however,  without  perusing  these  instructions,  that 
they  were  issued  pursuant  to  the  notice  of  October  17, 1930. 
***•••••*• 

486  Q.  Have  there  been  any  later  instructions  or  regu¬ 
lations  to  ditchriders  than  those  instructions  and 

regulations  at  a  subsequent  date?  A.  No  other  general 
written  instructions  have  been  issued  since  this  date. 

Q.  Has  it  been  customary,  since  you  have  been  project 
superintendent,  to  have  written  rules  and  regulations?  A. 
Yes,  from  time  to  time. 

Q.  Then,  if  I  understand  correctly,  there  have  been  no 
written  rules  or  instructions  subsequent  to  those  of  March 
15,  1932,  Plaintiffs’  Exhibit  11?  A.  No  written  instruc¬ 
tions  of  a  general  nature  approved  by  me  as  project  super¬ 
intendent. 

Q.  And  under  your  duties  as  project  superintendent,  if 
new  instructions  were  issued  would  they  come  to  you  for 
approval,  Mr.  Moore?  A.  Of  that  general  nature;  yes. 

Q.  Now,  I  note  in  the  prior  instructions  this  statement 
at  page  5: 

“The  basis  of  water  deliverv  at  all  time  is  beneficial  use.” 

I  will  ask  you  whether,  prior  to  the  notice  of  October  17, 
1930,  you  know  of  any  other  rule  or  measure  of  delivering 


water  in  this  division  except  as  stated  in  those  rules  and 
regulations?  A.  The  rules  and  regulations  were  not  ad[ 
hered  to  strictly  in  that  respect  either  prior  to  1930  or  subl- 
sequent  to  that  date. 

Q.  What  other  instructions  or  regulations,  if  any, 
487  did  you  give  to  these  ditchriders  to  govern  them  in 
connection  with  the  distribution  of  water  ?  A.  I  gave 
them  no  other  instructions. 

«i 

490  Q.  Exhibit  No.  25,  being  a  record,  I  believe,  of 
acre-feet  of  water  delivered  to  lands  in  the  Sunnyside 

Division — from  what  was  that  prepared,  Mr.  Moore? 

•  **•*#•##  «> 

491  Q.  The  question  is,  whether  that  it  made  up  from 
an  official  record  in  your  office?  A.  Yes.  This  is 

made  and  actually  taken  from  the  page  or  pages  appearing 
on  the  Annual  Project  History  which  is  on  file  in  my  office ; 
but  the  original  records  for  the  data  are  on  file  in  the  Sun¬ 
nyside  office  of  the  irrigation  manager  and  relate  to  the 
diversions  made  to  the  Sunnyside  canal  for  certain  five- 
year  periods  beginning  with  1911  and  ending  in  1934  an4 
showing  all  of  the  water  diverted  to  the  Sunnyside  canal[ 
to  all  the  lands  in  the  division,  shown  by  months  for  each 
month  of  the  irrigation  season  named. 

Q.  Who  is  your  superior  officer,  Mr.  Moore,  in  the  Bu¬ 
reau?  A.  My  superior  officer  at  the  present  time  is  the 
Commissioner. 

Q.  Commissioner  John  C.  Page?  A.  In  Washington;  yes, 
sir. 

Q.  Is  it  a  part  of  your  official  duties  to  furnish  informa  ¬ 
tion  to  your  superior  officer  in  connection  with  this  project 
as  to  the  water  deliveries,  and  so  forth?  A.  It  is. 

Q.  Has  that  been  your  custom  and  practice,  to  furnish, 
this  information  pertaining  to  this  division  to  him. 

492  since  you  have  been  project  superintendent?  A.  If; 
has. 
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Q.  And  these  other  exhibits  that  you  prepared,  which 
i  were  introduced  yesterday,  are  all  from  the  official  records 
i  that  are  in  your  office  and  from  which  you  have  furnished 
the  information  to  your  superior  officer?  A.  Yes. 

*#####••*• 

I  Q.  The  Fox  and  Eder  lands  are  located  where?  A.  On 
i  the  Mabton  side  of  the  river,  or  the  south  side,  opposite 
from  the  old  canal  that  served  the  Washington  Irrigation 
Company  on  the  north  side. 

Q.  When  was  that  put  in  place?  A.  About  1908  or  1909. 
Q.  And  about  when  was  the  Sunnyside  canal  in- 

493  creased  to  its  present  carrying  capacity?  A.  About 
1915  or  1916. 

####*#•**• 

Q.  May  I  call  it  to  your  attention,  please.  Referring  to 
page  6,  Mr.  Moore,  the  method  of  water  delivery,  it  says 
that  a  continuous  flow  method  of  water  delivery  is  in  gen¬ 
eral  practice  in  this  division;  that  with  the  permission  of 
the  watermaster  and  on  the  request  of  the  water  user  the 
ditchrider  may  arrange  a  rotation  delivery  on  any  lateral, 
provided,  however,  that  the  lands  have  the  same  kind  of 
water  right,  and  that  the  water  user  will  be  urged  to  rotate 
his  water  where  he  has  more  than  one  delivery  to  ten  acres 
of  land,  and  so  forth.  I  will  ask  you  whether  or  not  the 

rotation  in  these  cases  was  under  that  regulation?  A.  That 

regulation  wmuld  cover  the  rotation  made  in  these  cases. 

#•##•**•*• 

494  Q.  Did  these  public  notices  in  question  apply  to 

I  natural  flow  or  stored  water?  A.  Those  public 

notices  refer  to  the  general  project  water  supply  to  be 
I  provided  out  of  spring  run-off  and  storage,  although  the 
public  notice  makes  no  mention  of  the  exact  source  of  water. 

Q.  Then,  in  other  words,  if  I  understand  you  correctly, 
the  public  notices  apply  alike  to  natural  flow  and  stored 
-water?  A.  No;  I  would  not  say  that  it  applied  to  natural 
flow  in  the  ordinary  sense  that  you  refer  to  the  low  w-ater 
natural  flow  of  a  stream. 
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Q.  What  I  am  referring  to  particularly,  Mr.  Moore,  is 
the  natural  flow  prior  to  the  release  of  stored  water  in  the 
spring.  A.  In  other  words,  the  spring  run-off  in  excess  of 
the  natural  flow? 

Q.  Yes.  A.  The  water  supply  for  these  two  tracts  un¬ 
doubtedly  was  intended  to  be  derived  from  the  surplus 
spring  run-off  and  storage  water. 

495  Was  there  natural  flow  on  June  1,  1932,  at  the 
time  the  gates  were  closed? 

•  ##•••••## 

A.  From  the  best  of  my  recollection  there  was  a  surplus 
of  spring  flow  passing  the  headgates  of  the  Sunnyside  canal 
on  June  1,  1932. 

496  Q.  You  state  that  the  canal  was  constructed  to  its 
present  capacity  in  1915  or  1916.  About  how  many 

cubic  feet  per  second  is  the  capacity,  Mr.  Moore?  A.  Thir¬ 
teen  hundred  second  feet. 

Q.  As  to  the  lands  that  were  actually  served  with  wmter, 
the  canal  and  distribution  system  have  so  far  proven  suf¬ 
ficient  to  furnish  the  amount  that  has  been  delivered  in  the 
past,  according  to  the  records  introduced  here?  A.  I  con¬ 
sider  that  it  has  been  sufficient.  I  doubt  if  some  of  the 
water  users  who  have  been  refused  water  on  request  w’ould 
verify  that  sentiment. 

Q.  No ;  I  am  not  asking  for  their  sentiment.  I  am  asking 
for  your  opinion.  A.  My  opinion  is  that  it  was  suf- 

497  ficient  for  the  lands  using  water. 

Q.  Do  you  know  of  any  reason  why  that  canal  and 
distribution  system  could  not  carry  in  the  future  a  like 
amount  of  water  that  it  has  carried  in  the  past?  A.  I  do  not. 
•  •#•••••#• 

Q.  I  note,  Mr.  Moore,  that  the  charts  showing  the  diver¬ 
sion  into  the  Sunnyside  Canal  of  water  varies  in  different 
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years.  That  is,  in  some  years  it  starts  earlier  and  the  canal 
fills  to  full  capacity,  and  some  years  later.  Will  you  please 
explain  to  the  court  in  your  own  way  just  why  that  varia¬ 
tion  is  shown?  A.  There  might  be  and  are  a  number  of 
factors  that  enter  into  the  requirements  for  w’ater,  as  the 
same  might  vary  from  year  to  year  or  from  month  to  month. 
A  schedule  of  deliveries  as  defined  in  percentages  for  each 
month  in  the  public  notice  to  some  extent  takes  that  into 
consideration.  But  from  year  to  year  rainfall  during  the 
irrigation  season  would  be  one  factor.  Another  would  be 
a  lack  of  spring  moisture  that  would  make  it  advisable  to 
turn  water  on  somewhat  earlier  than  in  some  other  year 
when  there  is  ample  spring  moisture. 
*##*•*•**• 

502  Q.  Approximately  how  much  is  it  necessary  to  let 
pass  that  dam  to  serve  irrigation  requirements  be¬ 
low?  A.  The  need  for  irrigation  requirements  below  the 
Sunnyside  dam  is  very  limited,  and  within  a  comparatively 
short  distance  is  fully  available  for  that  purpose  from 
return  flow  from  the  Wapato  division  of  the  Indian  project 
and  from  the  Sunnyside  division,  so  that  the  controlling 
factor  is  a  regulating  head  to  make  it  more  certain  that  the 
diversion  to  the  Sunnyside  canal  at  that  point  does  not 
suffer  too  violent  fluctuations  due  to  up-stream  regulation 
and  releases.  The  immediate  requirement  for  irrigation 
water  below  the  dam,  within  a  range  of  five  or  six  miles,  is 
probably  not  over  20  or  25  second  feet.  I  do  not  have  those 
figures  in  mind,  but  I  think  that  is  a  fair  approximation  of 
of  them. 

Q.  About  what  time  was  the  Cle  Elum  dam  completed? 
A.  It  was  completed  in  1933. 

Q.  And  about  what  time  was  the  Kachess  dam  completed? 
A.  About  1912. 

Q.  And  the  Keechelus  dam?  A.  Three  years  later,  about 
1915. 

Q.  What  are  the  storage  capacities,  roughly,  of  those 
respective  reservoirs?  A.  The  Cle  Elum  capacity  is  435,- 
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000  acre  feet.  The  Kachess  capacity  is  220,000  acre  feet, 
and  the  Keechelus  capacity  is  152,000  acre  feet. 

Q.  Will  you  please  explain,  just  briefly,  the  method  of 
storing  water  in  these  reservoirs,  the  period  of  the  year, 
and  the  source  of  this  water?  A.  The  dams  that  con- 
503  trol  these  reservoirs  are  located  on  the  headwaters 
of  the  Yakima  River  and  its  tributaries  at  a  rela¬ 
tively  low  elevation.  The  precipitation  on  the  Cascade 
Range  within  the  watershed  that  limits  the  run-off  is  fairly 
early  in  the  season  and  is  stored  there  in  probably  small 
quantities  from  the  close  of  one  irrigation  season  during 
the  winter  as  such  run-off  may  occur,  and  then  a  larger 
amount  as  the  spring  run-off  comes  down  from  the  hills  in 
April,  May,  and  possibly  into  June.  It  might  be  added 
that  this  run-off  is  not  directly  keyed  with  the  irrigation 
season  and  the  irrigation  requirements,  and,  as  a  rule, 
comes  in  advance  of  the  peak  of  the  demand  for  irrigation 
during  the  months  of  July  and  August.  Having  stored 
water  in  small  quantities  during  the  winter  and  in  the 
spring  months  from  the  spring  run-off  it  is  held  back  and 
released  to  supplement  the  low  water  flow  of  the  river  in 
July,  August,  and  September,  and  as  might  be  needed  at 
earlier  dates — June,  for  illustration,  in  the  event  the  spring 
run-off  is  exhausted  at  some  earlier  date  than  July  1st. 

I  might  add  that  from  June  15  to  July  1st  is  probably 
the  average  period  during  which  the  release  of  storage  is 
begun.  It  has  varied  in  the  last  20  or  25  years  from  a  date 
early  in  May — May  8, 1  believe,  in  1926 — to  a  date  around 
the  first  of  August  in  the  year  1933,  and  in  certain  other 
years. 

•  ••••••••• 

Re-direct  Examination 

514  Q.  Mr.  Moore,  just  a  few  points  I  do  not  quite 
understand.  Now  in  connection  with  the  carrying 
capacity  of  the  Sunnyside  canal  and  distribution  system, 
let  us  take  it  in  1933.  I  believe  you  stated  that  it  was  natural 
flow  until  about  the  first  of  August?  A.  As  I  recall  it. 
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Q.  Now,  under  the  public  notices  was  there  a  charge  made 
for  natural-flow  water  for  the  months  of  June  and  July  on 

both  public  notice  and  old  supplemental  lands? 

********** 

Mr.  Chaffee.  The  public  notices  of  October  17, 1930,  and 
May  5,  1932. 

The  Witness.  There  were  charges  approved  against  all 
three  tracts,  pursuant  to  those  notices,  during  the  months 
of  June  and  July  of  the  year  1933,  under  the  public  notice 
governing  those  charges  as  established  for  the  year  1933. 

517  Q.  Mr.  Moore,  will  you  please  explain  to  the  Court 
why  this  canal  and  distribution  system  could  not  in 

the  future  serve  the  lands  in  the  Sunnyside  division  in  a 
similar  manner  as  they  have  been  served  in  the  past.  A.  In 
so  far  as  canal  capacity  is  the  limiting  factor,  it  could  carry 
in  the  future  the  same  amount  of  water  it  has  in  the  past, 
but  depending  on  the  distribution  of  that  water  during  the 
various  months  of  the  year  and  depending  also  on  the  rate 
charged  for  any  extra  water,  the  accrual  as  to  charge  might 
vary  and  it  might  be  more  or  less. 

Q.  I  am  not  talking  about  the  charge.  Let  us  forget  the 
charge  and  look  at  the  physical  capacity,  regardless  of  the 
charge.  Leaving  the  charge  out  of  consideration,  is  there 
any  reason  vrhv  the  canal  in  the  future  cannot  serve  these 
lands  equally  as  well  as  it  has  served  them  in  the  past? 
A.  In  general,  the  canal  can  carry  the  same  amount  of 
water  in  the  future  as  it  has  in  the  past  and  serve  those 
lands  as  they  have  been  irrigated  in  the  past,  limiting  my 
answer  to  those  that  are  under  irrigation. 

Q.  And  would  that  be  true  of  these  three  tracts  in  these 
suits?  A.  It  would. 

********** 

518  Q.  What  was  the  last  division  in  the  Sunnyside 
Valley  Irrigation  District?  A.  In  the  Sunnyside 

Valley  Irrigation  District  there  was  some  land  brought  in 

the  Prosser  by  gravity  at  a  little  later  date,  about  1912. 

•  *  *  •  •  •  •  •  *  • 
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519  Q.  Approximately,  then,  Mr.  Moore,  what  was  the 
date  when  the  distribution  system  was  completed  for 
the  lands  under  gravity  flow  in  the  Sunny  side  Valley  Irri¬ 
gation  District?  A.  About  1915,  according  to  my  best 
recollection. 

544  Paul  Taylor,  witness  for  plaintiffs. 

Direct  Examination 

**•*##•*•• 

Q.  State  your  official  position  with  the  Bureau  of  Recla¬ 
mation,  please.  A.  Assistant  Engineer  in  charge  of  the 
storage  division  and  the  hydrometric  electric  work  in  the 
Yakima  Valley. 

Q.  How  long  have  you  been  in  that  position  and  how  long 
have  you  acted  in  that  capacity?  A.  Since  May,  1910. 

Q.  Generally  speaking,  w'hat  are  your  official  duties?  A. 
Storing  water  in  the  reservoirs  and  releasing  same,  operat¬ 
ing  and  maintaining  the  dams  and  outlet  W’orks  in  connec¬ 
tion  with  the  reservoirs,  and  measuring  the  various  canals 
diverting  from  the  Yakima  River  and  its  tributaries. 

Q.  In  that  capacity  do  you  have  occasion  to  make  certain 
records  for  the  Bureau  of  Reclamation?  A.  What  kind  of 
records  ? 

545  Q.  Certain  records;  that  is,  do  you  keep  any 
records,  Mr.  Taylor,  in  connection  with  your  work 

in  this  particular?  A.  Yes. 

Q.  Handing  you  what  has  been  marked  Exhibit  11  at¬ 
tached  to  your  deposition,  I  will  ask  you  if  you  will  please 
examine  these  papers  and  state  what  they  are.  A.  A  table 
showing  distribution  of  stored  water  for  the  season  of  1917 ; 
a  table  showing  the  storage  released  from  each  reservoir — 
Q.  That  should  not  be  included.  I  will  just  take  that  one 
out.  A.  (Continuing)  A  table  showing  distribution  of 
stored  water  released  during  1919;  a  table  showing  distri¬ 
bution  of  stored  water  released  during  the  season  of  1920; 
a  table  showing  distribution  of  stored  water  released  dur- 
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ing  the  season  of  1921;  a  table  showing  distribution  of 
stored  water  released  during  the  season  of  1922,  the  season 
of  1923,  the  season  of  1924,  the  season  of  1925,  the  season 
of  1926,  the  season  of  1927,  the  season  of  1928,  of  1929, 1930, 
1931 — By  the  way :  the  table  beginning  with  1930  is  a  little 
different  from  the  others,  in  that  it  is  a  table  showing  the 
distribution  of  stored  water  to  users  paying  operation  and 
maintenance  costs  for  the  season  of  1930,  and  a  similar 
table  for  1931,  1932,  1933,  1934,  1935,  and  1936. 

Q.  And  they  were  prepared  by  you  from  your  official 
records?  A.  Yes. 

#*••#****• 

546  Q.  Referring  to  Identification  Exhibit  44,  will  you 
please  state  what  that  is,  Mr.  Taylor?  A.  This  is  a 
table  showing  the  distribution  of  stored  water  to  users  pay¬ 
ing  no  operation  and  maintenance  costs,  for  the  season  of 

1930,  the  season  of  1931,  the  seasons  of  1932,  1934,  1935, 
and  1936. 

548  Q.  Now,  Mr.  Taylor,  will  you  refer  to  Identifica¬ 
tion  Exhibit  No.  45  and  state  what  those  papers  are? 

A.  These  are  tables  showing  storage  released  from  reser¬ 
voir  for  the  seasons  of  1917,  1919,  1920,  1921,  1922,  1923, 
1924,  1925,  1926,  1927,  1928,  1929,  1930,  1931,  1932,  1933, 
1934,  1935,  and  1936,  covering  the  periods  of  storage  re¬ 
leased  for  those  years. 

Q.  From  official  records  made  by  you?  A.  Yes. 

•  *•••#•••* 

Q.  I  now  hand  you  Identification  Exhibit  No.  46 

549  and  ask  you  to  state  what  it  is.  A.  This  is  a  record 
of  the  daily  flow  in  second  feet  over  the  Sunnvside 

dam  for  the  calendar  years  1912  and  1913,  and  for  the 
season  ending  October  30  for  1914,  1915,  1916,  1917,  1918, 
1919,  1920,  1921,  1922,  1923,  1924,  1925,  1926,  1927,  1928, 

1931,  1932,  1933,  1934,  1935,  1936,  and  1937. 
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Q.  And  they  are  copies  of  your  official  records  made  by 
you  and  these  copies  were  prepared  by  you?  A.  Yes,  sir. 

•  *•••#•••• 

Q.  You  have  a  gauge  station.  Where  is  it  located?  A. 
This  gauging  station  is  located  about  1,000  feet  below  the 
Sunnyside  diversion  dam  across  the  Yakima  River. 

Q.  And  these  are  records  that  are  taken  from  that  gaug-  I 
ing  station  (indicating)?  A.  That  is  a  record  of  the  daily 
flow  at  the  gauging  station  for  the  periods  covered. 
*•••**•••• 

550  Q.  How  much  has  it  been  your  custom,  Mr.  Taylor, 
to  permit  to  go  down  to  serve  other  lands  below  this 

gauging  station?  At  the  rate  of  18  second  feet  below  that 
dam  it  must  be  supplied  by  water  over  the  dam.  It  is  some¬ 
times  very  difficult — in  fact,  it  is  always  difficult — to  keep 
the  discharge  that  low.  | 

Q.  State  about  what  you  have  used  as  a  discharge  in 
your  operations  in  order  to  maintain  distribution  into  the 
various  canals.  A.  That  is  variable,  and  it  will  show  on 
the  record.  I  try  to  keep  it  18  to  20  second  feet,  but  I  am 
not  able  to  do  so. 

Q.  Referring  to  Identification  Exhibit  47,  will  you  please 
state  what  that  is,  Mr.  Taylor?  A.  This  is  a  record  show¬ 
ing  storage  released  during  1911,  1912,  and  1913,  and  the 
date  of  the  storage  released,  the  storage  on  hand  on  date 
of  release,  the  storage  released,  the  hold-over  at  the  end 
of  the  season,  and  the  date  of  hold-over  for  the  years 

551  1914  to  1936,  inclusive,  except  that  the  date  of  hold- 
over  of  1914  is  not  shown. 

Q.  Was  that  statement  prepared  by  you  from  the  official 
records  that  you  keep  as  a  part  of  your  duties?  A.  Yes. 

•  •*••••*•• 

Q.  Just  state  what  if  any  duties  you  have  performed  in 
connection  with  the  diversion  of  water  out  of  the  Yakima 
River,  both  natural  flow  and  stored.  A.  During  the  stage 
when  the  flow  of  the  river  is  above  the  canal  requirements, 
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during  the  irrigation  season,  and  as  promptly  as  possible 
at  the  close  of  the  irrigation  season,  I  begin  storing  in  the 
reservoir,  to  capture  a  water  supply  for  the  next  irrigation 
season.  When  the  spring  run-off  drops  and  the  storage 
requirements  are  indicated  by  the  stage  of  the  river  at  the 
Sunnyside  dam,  I  begin  feeding  water  from  these  reser¬ 
voirs  into  the  stream  to  keep  up  the  discharge  at  this  diver¬ 
sion  point. 

***••#*••* 

553  Q.  Mr.  Taylor,  can  you  state  about  when  the  first 
water  was  stored  in  the  Cle  Elum  reservoir? 

**••#*•••• 

A.  Well,  as  I  understand  it,  they  began  the  construction 
of  the  Cle  Elum  crib  dam  in  1906  or  1907,  and  as  soon 
as  it  was  completed  the  storing  began.  It  was  used 

554  until  it  was  torn  out  by  the  construction  company 
building  the  new  dam  in  1931,  I  think  it  was. 

By  Mr.  Chaffee: 

Q.  How  much  did  the  old  dam  store,  approximately.  A. 
Approximately  35,000  to  38,000  acre  feet. 

•  ••••*•••• 

555  Chris  A.  Christiansen 

•  *•••*•••* 

Direct  Examination 

•  ••••*•••• 

Q.  What  official  position  do  you  occupy,  Mr.  Christian¬ 
sen,  with  the  Bureau  of  Reclamation,  the  Sunnyside  Divi¬ 
sion?  A.  Watermaster. 

•  ••••••••• 

By  Mr.  Chaffee: 

Q.  In  what  part  of  the  system?  A.  In  what  is  known 
as  the  Grand  View  Division,  or  below  Mile  40  on  the  main 
canal. 

Q.  That  is  the  lower  end?  A.  Yes,  sir. 


Q.  IIow  long  have  you  occupied  that  position!  A.  Since 
1912. 

556  Q.  What  are  your  duties  in  that  position?  A. 
They  are  varied.  In  the  maintenance  season  I  have 

supervision  and  charge  of  the  maintenance  work  of  the 
main  branch  canal,  and  in  the  irrigation  season  I  assist  and 
supervise  the  distribution  of  the  water  in  the  field  and  look 
up  and  answer  complaints  and  requests  that  may  come  in. 

Q.  Will  you  please  state  a  little  more  fully  about  com¬ 
plaints  and  requests,  whom  they  come  from,  and  what,  if 
anything,  you  do  in  connection  therewith?  A.  I  don’t  get 
that. 

Q.  Will  you  state  a  little  more  fully  what  your  duties  are 
and  what  you  do  in  connection  with  any  complaints  that 
may  come  in,  or  any  requests?  A.  Well,  at  times  com¬ 
plaints  come  in  from  a  water  user  for  various  information 
and  complaints  sometimes  of  a  shortage  of  water.  Some¬ 
times  the  gauge  has  been  clogged  up.  Sometimes  they  want 
an  excess  amount  of  water  for  a  short  while.  Sometimes 
neighbors  have  been  interfering — and  various  other  com¬ 
plaints. 

Q.  What,  if  anything,  do  you  do  when  the  complaints  or 
requests  come  to  you?  A.  I  go  and  investigate  in  nearly 
all  cases.  | 

Q.  When  these  requests  or  complaints  are  for  more 
water,  state  what,  if  anything,  you  do.  A.  I  go  and  look 
over  the  place  and  size  the  situation  up.  If  a  man  for  some 
reason  neglected  his  water  or  lie  did  not  pay  up  his  bill  and 
didn’t  get  water  until  very  late  in  the  season,  or  for  any 
other  causes  whatsoever  his  crops  are  apparently  in 

557  bad  shape,  I  will  give  him  some  water  if  it  is  avail¬ 
able,  if  we  have  it. 

Q.  Is  that  the  same  rule  you  apply  in  all  cases  where  the 
crops  need  more  water?  A.  Where  they  appear  to  need 
more  water.  There  are  certain  water  rights  that  are  fixed, 
that  I  cannot  help. 

Q.  Outside  of  the  old  W.  I.,  I  mean.  A.  Outside  of  the 
old  W.  I.,  that  is  about  the  procedure. 
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Q.  In  all  cases?  A.  Yes;  generally  so. 

Q.  State  whether  you  have  any  conversation  with  the 
farmer  or  man  making  complaint,  and  whether  he  goes  with 
you.  A.  I  don ’t  just  get  that. 

Q.  I  am  asking  for  your  custom  and  practice,  Mr.  Chris¬ 
tiansen.  If  a  farmer  makes  a  complaint  and  you  go  to  his 
place  when  you  go  to  service  that  complaint,  would  you  con¬ 
tact  the  farmer  and,  if  so,  what  would  be  done?  A.  Yes;  I 
naturally  w~ould. 

Q.  Just  state  the  procedure,  please.  A.  I  go  on  the  place 
and  ask  the  man  what  the  complaint  may  be.  I  also  go 
over  his  land,  as  a  general  thing,  and  make  up  my  mind 
whether  he  is  making  proper  use  of  his  water  or  whether 
he  just  wants  more  water  and  whether  he  has  taken  care 
of  vrhat  he  got;  and  that  goes  a  long  way  in  determining 
whether  I  -will  grant  him  any  more  or  not. 

Q.  Are  the  Ottmuller  or  Eder  lands  and  the  Fox  lands 
wdthin  your  division?  A.  Yes,  sir. 

Q.  You  have  been  acquainted  with  those  lands  for 
558  some  time?  A.  Yes;  I  have. 

Q.  And  you  were  acquainted  with  Mr.  Ottmuller 
during  his  lifetime?  A.  Yes. 

Q.  About  how  long  had  he  been  farming  on  the  Ottmuller 
place?  It  is  the  Eder  place  now.  A.  I  can’t  tell  you  just 
the  number  of  years. 

Q.  He  had  been  there  a  number  of  years,  had  he  not?  A. 
He  had  been  there  a  number  of  years. 

Q.  Have  you  ever  been  upon  his  place?  A.  Yes. 

Q.  And  had  any  conversations  with  him  ?  A.  Sometimes. 

Q.  Had  he  ever  made  any  complaint  to  you  or  request 
for  additional  water?  A.  No,  sir;  not  in  my  memory. 

Q.  How  many  times  were  you  upon  his  place?  A.  That 
I  couldn’t  say. 

•  *••••••** 

562  Q.  Was  Mr.  Ottmuller  an  exceptionally  good 
farmer,  a  very  careful  one?  A.  I  couldn’t  say  as  to 
his  being  exceptionally  good ;  I  would  say  he  was  an  aver¬ 
age  farmer. 


Q.  In  connection  with  the  F ox  lands,  I  will  ask  you,  first, 
did  Mr.  Fox  ever  make  a  complaint  or  request  to  you,  Mr. 
Christiansen?  A.  He  has  not,  to  my  memory. 

Q.  Have  you  ever  been  upon  the  Fox  land  to  make  any 
observations?  A.  I  have. 

Q.  State  whether  you  ever  saw  upon  the  Fox  lands  evi¬ 
dence  of  improper  use  of  water.  A.  I  couldn’t  say  as  to 
that. 

Q.  No-w,  Mr.  Christiansen,  were  written  instructions  or 
regulations  for  ditchriders,  similar  to  Plaintiffs’  Exhibits 
11  and  12,  ever  furnished  to  you  for  your  own  use  and  to  I 
be  distributed  to  the  ditchriders  for  their  use?  A. 

563  I  have  copies  of  those. 

Q.  Were  extra  copies  furnished  to  you  so  that  you 
could  give  one  to  each  of  the  ditchriders  under  your  super¬ 
vision?  A.  No,  I  think  not,  Mr.  Chaffee. 

Q.  I  call  your  attention  to  the  regulations  and  instruc¬ 
tions  (handing  documents  to  the  witness).  A.  Yes,  but  I 
think  they  were  mailed  direct  from  the  office  to  the  ditch¬ 
riders. 

Q.  But  you  understand  that  each  ditchrider  got  one  of 
them?  A.  As  far  as  I  know.  I 

Q.  How  many  ditchriders  worked  under  you?  A.  Seven.  | 

Q.  Have  you  used  these  regulations,  being  Exhibits  10  | 
and  11,  as  a  guide  to  you  in  your  official  duties  in  connec-  | 
tion  with  your  work  for  the  Bureau  of  Reclamation?  A.  I  | 
think  I  can  say  yes. 

Q.  You  have,  to  the  best  of  your  ability,  followed  in¬ 
structions  there  given?  A.  Yes. 

Q.  I  note  in  this  one  of  February  12,  1933,  it  states  the 
basis  of  water  delivery  at  all  times  is  beneficial  use.  I 
will  ask  you  if  that  is  the  rule  you  have  tried  to  follow,  i 
A.  Let  me  understand  that,  Mr.  Chaffee.  You  mean - 

Q.  (Interposing)  I  mean  the  amount  of  water  the  land 
requires  to  grow  the  crops.  A.  Oh,  I  couldn’t  say  as  to 
that. 
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565  Q.  Did  I  understand  you  correctly,  that  almost 
regardless  of  the  cause,  if  you  found  that  a  man’s 
crops  needed  water  you  would  try  to  get  him  more  water 
if  you  could? 

Mr.  Stoutemyer.  That  statement  is  objected  to,  because 
the  witness  did  not  say  he  needed  water,  hut  it  appeared 
dry,  or  something  of  that  kind. 

The  Court.  Very  well.  'With  that  modification  he  may 
answer. 

Mr.  Chaffee.  All  right. 

The  Witness.  Will  you  state  that  again,  Mr.  Chaffee? 

Mr.  Chaffee.  Will  you  please  read  it? 

(The  last  question,  as  above  recorded,  together  with  the 
modification,  were  read  by  the  reporter.) 

The  Witness.  That  has  been  the  general  custom  with  us 
in  the  field  when  we  had  surplus  water  and  the  crops  ap¬ 
peared  to  be  suffering  for  water.  We  have  tried  to  help 
the  farmers  out,  regardless  of  the  cost,  provided  he  did 
not  run  the  water  to  waste. 

567  Q.  Then,  do  I  understand  you,  Mr.  Christianson, 
with  reference  to  the  Ottmuller  land,  the  amount  of 
water  that  was  delivered  was  delivered  to  him  solely  by 
the  ditchrider,  without  consulting  you? 

The  Witness.  The  ditchriders  have  their  rules  and  regu¬ 
lations  over  which  we  allow  them  a  small  leeway,  without 
myself  investigating  the  particular  case. 

By  Mr.  Chaffee : 

Q.  And  any  amounts  of  water  that  were  actually  de¬ 
livered  to  the  Ottmuller  land  or  this  community  lateral  was 
delivered,  then,  by  the  ditchrider,  without  consulting  you, 
is  that  correct?  A.  Up  to  a  certain  amount,  yes. 

Q.  But  what  was  actually  delivered  for  the  past  six  or 
eight  years?  A.  Whatever  was  turned  over  that  headweir 
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into  the  community  lateral  was  delivered  by  him  into  that 
community  lateral. 

568  Q.  Without  consulting  you?  A.  Yes. 

•  *•##•#•#* 

Q.  Now,  in  connection  with  the  Fox  land,  Mr.  Christian¬ 
son,  did  the  ditch  riders  make  the  deliveries  in  the  com¬ 
munity  lateral  for  the  Fox  land  without  consulting  you? 
A.  Yes,  just  the  same  way. 

Q.  So,  as  far  as  you  can  recollect  now,  there  was  no  one 
from  either  of  these  tracts  who  ever  made  any  holler,  to 
refer  to  Mr.  Scroggs’  testimony,  for  more  water?  A.  I 
cannot  recollect  any  such. 

Q.  And  the  water  that  actually  was  put  into  the  laterals 
for  them  was  done  by  the  ditchrider,  without  taking  it  up 
with  you,  for  the  past  eight  or  ten  years?  A.  Yes. 

•  ••*##•••* 

569  James  A.  Cheyne,  witness  for  plaintiffs. 

•  •••#•*•«* 

Direct  examination. 

Q.  State  what  position  you  occupy  with  the  Bureau  of 
Reclamation,  Sunnyside  division,  of  the  Yakima  project, 
and  how  long  you  have  occupied  that  position.  A.  1 

570  am  watermaster  on  the  upper  division,  known  as  the 
Zilla  division.  I  have  occupied  that  position  from 

1912  until  the  present  time. 

Q.  And  what,  if  any,  are  your  duties  in  that  position,  Mr. 
Cheyne?  A.  During  the  maintenance  season  I  act  as  super¬ 
visor  over  the  work,  placing  the  same  in  condition  for  the 
next  season’s  operation.  I  see  that  everything  needed  is 
put  in  proper  condition.  During  the  operation  season  wTe 
cooperate,  get  our  instructions  from  the  office  regarding  the 
delivery  of  water,  and  ditchriders — I  have  nine  ditchriders 
under  my  charge;  complaints  from  the  various  water  users 
as  they  come  up. 


458 


Q.  Now,  about  the  complaints  from  the  various  water 
users  when  they  come  up,  what,  if  anything,  have  you  in 
the  past  done  with  reference  to  the  same?  A.  Well,  when 
a  water  user — I  sometimes  get  my  instructions  from  the 
office  that  a  certain  water  user  has  been  in  there  complain¬ 
ing— 

Q.  (Interposing)  What  office?  A.  The  Sunnyside  Office. 

Q.  Mr.  Scroggs’  office?  A.  Yes.  Sometimes  the  water 
users  write  me  and  other  times  they  send  word  through  the 
ditch  rider  to  have  me  call  and  see. 

I  usually  attend  to  them.  Sometimes  I  am  delayed  in 
doing  so  on  account  of  other  duties  that  are  more  urgent. 

I  go  on  the  land  and  have  a  conference  with  him  and  find 
out  just  what  his  complaints  are.  If  it  is  a  request  for  more 
water,  why,  I  look  the  place  over  thoroughly,  examine 
571  the  use  he  is  making  of  it,  the  condition  of  his  ditches, 
and  so  on  and  so  forth. 

Q.  Would  you  state  further  what,  if  anything,  you  did 
after  that?  A.  Well,  if  I  am  undecided  about  the  condi¬ 
tion  of  the  ground  I  usually  have  a  shovel  in  my  automobile. 
I  examine  the  land  and  examine  the  crops.  If  justifiable 
and  we  have  the  water  to  spare,  I  endeavor  to  help  them 
out. 

Q.  Now,  when  you  go  out  to  make  these  examinations 
does  the  farmer  usually  go  along  with  you?  A.  He  usually 
does.  At  times  he  doesn’t.  T  have  gone  to  the  place,  when 
he  has  requested  me  to  go,  and  found  no  one  there  at  all. 
In  that  case,  why,  I  have  usually  looked  it  over  myself.  A 
good  many  times  I  take  the  ditchrider  with  me,  if  his  work 
is  such  he  can  leave. 

Q.  Are  you  acquainted  with  this  P.  L.  Parks  ranch?  A. 
I  am. 

Q.  And  that  is  within  your  division?  A.  Yes,  sir. 

Q.  And  you  are  acquainted  with  Mr.  Parks  and  have  been 
since  he  has  owned  it,  since  about  1916?  A.  Yes,  sir. 

Q.  Have  you  on  various  occasions  been  upon  that  ranch? 
A.  Yes,  I  have  been  on  the  place  several  times.  I  know 
Mr.  Parks  very  well. 
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Q.  Approximately  how  many  times  have  you  ever  been 
on  his  place?  A.  Oh,  that  is  hard  to  say. 

Q.  Oh,  just  your  best  judgment  is  all  I  ask,  Mr. 

572  Cheyne.  A.  Well - 

Q.  Do  you  recollect  now — your  present  recollec¬ 
tion — Mr.  Parks’  making  any  request  or  complaint?  A.  Mr. 
Parks  at  one  time  sent  word  by  the  ditchrider  that  he 
wanted  to  see  me.  At  that  time  my  recollections  are  that 
we  had  some  trouble  on,  and  it  was  some  few  days  before  I 
could  get  down  there.  When  I  got  down  there  Mr.  Parks  told 
me  what  he  wanted.  He  would  like  to  have  some  more 
water. 

Mr.  Parks  and  I  went  over  the  place,  examined  it.  He 
told  me  where  he  was  suffering. 

He  has  a  good  deal  of  blue  grass  pasture  on  the  place,  I 
presume  around  fifteen  or  eighteen  acres,  and  that’s  where 
he  seemed  to  be  having  the  trouble.  The  blue  grass  was 
shallow-rooted.  I  came  to  the  conclusion  if  we  could  help 
him  out  to  furnish  him  some  more  water  at  the  time  he 
referred  to. 

Q.  Aside  from  that  time,  from  your  present  recollection, 
do  you  ever  remember  going  up  on  his  ranch  in  reference 
to  complaints  ?  A.  I  told  you  that. 

Q.  Outside  of  this  one,  at  various  times.  A.  Yes,  I  told 
you  various  times. 

Q.  Do  you  recollect  any  other  times?  That  is  what  I 
am  asking.  A.  Well,  one  time  I  went  in  there — I  believe  it 
was  in  1934.  I  am  not  overly  sure  of  that.  Mr.  Parks  and 
I  looked  the  place  over  pretty  thoroughly  and  I  disagreed 
with  him.  I  had  found  water,  I  thought,  running  to  use¬ 
less  waste.  At  that  time  I  didn’t  give  it  to  him. 

Q.  Is  that  the  only  time  that  you  ever  saw  any  waste 

573  water  on  the  Parks  land?  A.  Well,  I  can’t  recall 
that.  Mr.  Parks  is  a  very  good  farmer.  His  age  is 

going  against  him  now,  but  in  his  younger  days  I  considered 
him  one  of  the  best  farmers  I  had  on  my  division. 
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Q.  And  then,  outside  of  that  one  time  in  1934,  did  you 
see  any  evidence  of  improper  irrigation  or  use  of  water  by 
Mr.  Parks  upon  his  land?  A.  I  can’t  recall  it. 

Q.  Now,  outside  of  these  occasions  you  have  referred  to, 
who  has  been  the  one  that  has  made  the  delivery  of  water 
into  the  community  lateral  that  served  the  Parks  land?  A. 
Mr.  Shearer,  the  ditchrider,  had  full  sway  there,  and  as  I 
said  before,  whenever  I  had  any  complaints  from  Mr.  Parks, 
I  would  let  him  handle  it  when  we  had  the  water  to  spare. 

Q.  You  let  Mr.  Shearer  handle  it,  and  whatever  water  has 
been  delivered  from  the  community  lateral  for  this  land  has 
been  delivered  by  Mr.  Shearer,  pursuant  to  instructions 
from  you,  possibly,  or  instructions  that  he  had  under  the 
book  of  instructions?  A.  As  far  as  my  recollection  goes. 

Q.  Do  you  know  Mr.  Cheyne,  or  recollect  now  whether 
you  ever  received  instructions  and  regulations  for  ditch- 
riders,  being  similar  to  those  of  which  these  are  copies, 
Plaintiff’s  Exhibits  10  and  11  (handing  documents  to  the 
witness)  ?  A.  Yes,  sir,  I  have  a  copy  of  each,  I  think. 

Q.  And  do  you  know  whether  or  not  copies  of  each  were 
furnished  to  the  ditchriders  under  your  jurisdiction?  A. 

My  recollections  are  that  they  were.  They  were 
574  mailed  to  various  ditchriders. 
####•##•#• 

Q.  And  in  your  official  work,  Mr.  Cheyne,  have  you,  to 
the  best  of  your  ability,  followed  the  instructions  and  reg¬ 
ulations  given  in  those  booklets,  Exhibits  10  and  11?  A.  I 
have. 

Q.  As  far  as  you  have  observed,  have  the  ditchriders  un¬ 
der  your  supervision  done  likewise?  A.  To  the  best  of  my 
knowledge,  they  have. 

Q.  Do  you  recollect  any  oral  orders  contradictory  to 
these  written  instructions?  A.  No,  offhand,  I  don’t. 

##••••*••• 
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Cross-examination 

•  •#••••#*• 

575  A.  Yes,  sir.  There ’s  times,  I  might  say,  during  tlie 
last  eight  or  ten  years  of  the  depression,  we  call  it  in 
the  West,  farmers  are  hard  up  and  it  is  hard  for  them  to  get 
the  money.  Sometimes  they  don’t  pay  up  before  the  month 
of  May,  late  May  or  June.  In  that  case,  why  we  sometimes 
do  almost  anything  to  let  them  have  it  if  the  water  is  avail¬ 
able.  Sometimes  they  are  dilatory  about  it,  due  to  sickness, 
and  we  do  the  same  thing. 

•  ••###*•#• 

577  Deposition  of  Earl  Shearer 
*#**■»#*#•* 

Q.  State  your  name,  age  and  place  of  residence.  A.  Earl 
E.  Shearer,  Zillali,  forty-seven. 

Q.  What  position  do  you  occupy  in  connection  with  the 
Bureau  of  Reclamation  in  the  Sunnyside  Division?  A. 
Ditchrider. 

Q.  How  long  have  you  had  that  position?  A.  Approxi¬ 
mated  eighteen  vears. 

Q.  Where  is  your  station  in  the  Division  in  connection 
with  this  work?  A.  From  17  mile  to  23  mile. 

Q.  Does  that  include  the  lands  of  the  plaintiff  Parks  in 
one  of  these  suits?  A.  Yes,  sir. 

Q.  State  what  your  duties  are  as  ditchrider,  Mr. 

578  Shearer. 

•  ••*##•••• 

Q.  Yes;  you  deliver  sometimes  to  two  or  three  farmers 
together;  is  that  right?  A.  Well,  we  put  it  over  the  weir  | 
and  then  they  take  care  of  it,  yes. 

•  ••#*••*•• 

580  Q.  Well,  first  on  the  beat  generally.  A.  Well,  we 
always  in  the  spring  of  the  year  when  we  got  plenty 
of  water,  why,  we  would  give  them  about  what  they  wanted 
early,  and  then  the  rest  of  the  time  we  always  took  our  or-| 
ders  from  the  watermaster. 
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Q.  Yes.  Now,  during  what  period  was  it  that  you  gave 
them  all  the  water  they  wanted?  A.  Well,  it  was  as  long  as 
there  was  plenty  of  it  and  during  the  early  part  of  the  year. 

Q.  As  long  as  there  was  plenty  of  natural  flow  or  flood 
water  in  the  river;  that  has  been  the  practice,  has  it?  A. 
Yes. 

Q.  And  then  after  the  flood  or  natural  flow  water  was  ex¬ 
hausted,  what  has  been  the  practice  then?  A.  Well,  then, 
we  go  according  to  the  watermaster. 

•  •«#*#•••• 

581  Q.  Were  these  orders  from  Mr.  Cheyne,  your  su¬ 
perior,  in  writing  or  oral?  A.  Oral. 

•  #•###•#•• 

Q.  State  whether  in  all  of  the  instances  it  was  the  custom 
and  practice  for  you  to  take  up  with  Mr.  Cheyne  in  connec¬ 
tion  with  extra  deliverv  of  water  after  the  natural  flow  or 
flood  waters  were  exhausted.  A.  State  whether  it  was  al¬ 
ways  the  custom? 

Q.  Yes.  A.  Yes,  sir. 

Q.  Did  you  have  yourself  any  leeway  in  making  ex- 

582  cess  delivery  without  consulting  Mr.  Cheyne?  A.  I 
think  that  we  generallv  had  a  little. 

Q.  About  twenty-five  per  cent  leeway?  A.  Oh,  fifteen, 
twenty-five,  something  like  that. 

Q.  Then  for  additional  leeway  you  went  to  Mr.  Cheyne  as 
you  stated?  A.  Yes. 

Q.  Did  you  make  any  report  to  Mr.  Cheyne  as  to  the 
necessity  of  water  for  the  individual  farmer?  A.  You  mean 
orally? 

Q.  Yes.  A.  Oh,  I  would  just  tell  him  that  this  certain 
party  might  ask  for  more  water  and  if  he  had  it  he  probably 
could  use  it. 

•  •*#***••• 
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Q.  Then  in  all  instances  you  wouldn’t  ask  Mr.  Cheyne;  is 
it  that  way?  A.  If  I  knew  they  wasn’t  taking  care  of  it, 
sure  I  wouldn’t  ask  him. 

5S3  Q.  When  they  asked  for  extra  water  did  you  ever 
look  over  the  crops  to  see  whether  or  not  they  needed 
it  in  your  opinion?  A.  Yes. 

Q.  Did  you  frequently  do  that?  A.  Yes. 

Q.  And  did  you  report  on  that  to  Mr.  Cheyne?  A.  Yes. 
Q.  And  was  that  one  of  the  controlling  factors  for 

584  you  to  recommend  more  water  if  they  needed  it?  A. 
Well,  I  told  you  once  before  that  if  they  did  not,  I 

wouldn’t  recommend  it. 

Q.  And  you  only  recommended  it,  then,  where  from  your 
observation  of  the  crops  and  the  land  they  needed  more ;  is 
that  right? 

585  Q.  In  connection  with  your  delivery  of  water  does 
it  necessitate  you  trying  to  make  a  proper  delivery  of 

the  water?  A.  I  suppose  it  is. 

***•*•*#•• 

586  Q.  Krve  you  attempted  to  furnish  the  water  users 
with  water  on  their  lands  required  for  irrigation? 

Mr.  Cheadle.  That  was  objected  to  on  the  ground  that  the 
witness  is  not  qualified  to  determine  what  amount  of  water 
was  required  for  irrigation  and  could  not  make  such  a  deter¬ 
mination  without  such  qualification. 

The  Court.  What  was  the  question? 

Mr.  Chaffee.  (Reading) :  “Have  you  attempted  to  furnish 
the  water  users  with  water  on  their  lands  required  for 
irrigation?” 

The  Court.  Sustained. 

*  •  •  •  •  •  *  •  •  •  j 

Q.  Well,  have  you  attempted  to  do  it? 

Mr.  Cheadle.  That  was  objected  to  on  the  same  ground. 
The  Court.  Same  ruling. 

•  •••••••••I 
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588  Q.  (Interposing)  No;  you  said  you  had  a  twenty- 
five  per  cent  leeway,  and  Mr.  Scroggs  said  you  did, 

when  the  flood  water  was  exhausted.  Now,  did  you  exercise 
your  judgment  and  discretion  in  connection  with  the  deliv¬ 
ery  of  water?  A.  Well,  if  that  twenty-five  per  cent  was  not 

satisfactory,  why,  I  took  it  up  with  the  watermaster. 

*##••#**** 

Q.  Did  you  give  it  to  them  regardless  of  whether  they 
needed  it? 

*•#•••**** 

589  Mr.  Cheadle.  The  objection  was  that  the  witness 
could  not  answer  without  knowing  what  they  needed 

and  he  is  not  qualified  to  determine  that. 

The  Court.  Sustained. 

Q.  I  am  asking  you  whether  you  did  have  that  right  to 
make  a  determination  whether  you  would  give  that  twenty- 

five  per  cent  excess  of  water?  A.  That  is  my  understanding. 

•  •*•#**•*• 

590  Q.  State  whether  you  did  exercise  your  judgment 
and  discretion  in  delivering  the  twenty-five  per  cent 

water  you  said  you  had  the  right  to  deliver? 

595  Q.  Yes,  that  is,  do  you  give  one  more  water  than 
another  on  the  same  type  of  land?  A.  Well,  where 
there  is  up  around  Granger  there,  in  that  real  sandy  land, 
I  think  I  have  always  tried  to  give  them  more  water  than 
I  did  on  hard  soil. 

Q.  How  much  more  water  on  the  hard  soil  than  on  the 
sandy  soil?  A.  Well,  you  take  the  real  sandy  soil  like  Ralph 
Morris’  up  there,  I  always  figured  on  giving  him  double 
measurement  and  on  hard  soil  I  always  figured  on  giving 
them  twenty-five  percent  otf. 

Q.  And  then  you  generally  followed  that  custom  as  to 
the  sandy  soil? 

•  •  '  •  •  *  •  *  •  •  • 

Q.  Is  that  right?  A.  Yes. 
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Q.  And  no  distinction  between  the  different  classes  of 
water  rights,  public  notice  or  Old  Supplemental?  A.  No. 

Q.  But  the  distinction  has  been  made  as  to  whether 
596  it  is  sandy  soil  or  heavy  soil?  A.  Yes. 

604  E.  F.  Blaine,  witness  for  plaintiffs. 

•  ######«## 

Direct  examination 

Q.  State  your  name,  age,  and  place  of  residence,  Mr. 
Blaine.  A.  E.  F.  Blaine,  age  82,  residence  Grandview, 
Washington. 

605  Q.  What  was  your  first  contact  with  the  Yakima 
Valley?  A.  In  1897. 

Q.  In  what  connection  particularly  with  reference  to 
what  is  now  the  Sunnyside  canal  and  Sunnyside  division  of 
the  Yakima  project?  A.  I  made  a  three-day  visit  going 
over  that  project  with  the  superintendent,  Walter  M. 
Granger,  in  1897.  I  went  there  at  the  instance  of  a  client  of 
mine  who  had  loaned  a  large  sum  of  money  to  a  board  of 
contractors  that  built  a  portion  of  the  Sunnyside  canal 
lateral  system. 

Q.  Will  you  please  explain,  Mr.  Blaine,  what  observa¬ 
tions  you  made,  if  any,  in  connection  with  what  canal  and 
distribution  system  had  then  been  constructed?  A.  The 
main  canal  had  been  constructed  to  about  the  forty-first 
mile,  and  the  main  laterals  had  been  constructed — the 
Sunnyside,  the  Snipe’s  Mountain  lateral,  and  one  or  two 
other  large  laterals — and  many  small  laterals  had  been 
constructd  at  that  time. 

Q.  About  how  many  acres  of  land  were  under  cultivation 
and  irrigation?  A.  Well,  under  the  Kennewick 

606  ditch  or  the  upper  stretches  of  what  we  know  as  the 
Kennewick  district — I  don’t  know  the  acreage,  but 

the  new  acrage  I  think  was  in  the  neighborhood  of  eighteen 
or  twenty  thousand  acres. 

•  ••••••••• 
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State  what,  if  anything,  was  done  by  the  Washington 
Irrigation  Company  in  connection  with  this  canal  and  dis¬ 
tribution  system  during  the  time  that  it  owned  the  project. 

*#•••••••• 

607  Q.  I  will  put  it  this  way:  At  the  time  you  sold 
that  to  the  United  States,  describe  the  system  that 
was  constructed.  A.  Well,  at  that  time  there  was  30,000 
acres  of  land  under  the  Sunnvside  Irrigation  Canal,  ex¬ 
clusive  of  the  Kennewick  plant,  in  cultivation,  and  the  canal 
lateral  system  was  capable  of  irrigating  about  18,000  acres 
above  that  as  then  constructed. 

Q.  About  how  many  main  canals  and  main  laterals  and 
smaller  laterals?  A.  Why,  there  was  41  miles  of  main 
canal  and  then  there  was  in  the  neighborhood  of  50  miles 
of  large  laterals  and  then  a  great  many  small  laterals  that 
run  into  a  good  many  miles. 

Q.  In  the  main  canal,  Mr.  Blaine,  you  said  there  were  41 
miles.  Do  you  wish  to  correct  that?  I  refer  to  when  you 
sold  it.  A.  Oh,  when  we  sold  it.  In  the  meantime  we  had 
extended  the  main  canal  to  below  the  town  of  Prosser,  and 
the  total  distance  of  the  main  canal  was  some  60  miles  at 
that  particular  time. 

#*•#*••#** 

60S  Q.  Thank  you,  Mr.  Blaine.  Now,  about  in  1905  or 
1906  state  whether  there  were  any  negotiations  rela¬ 
tive  to  the  sale  of  water  appropriations  in  this  canal  and 
distribution  system. 

«#•*•**•#• 

Q.  You  may  answer  just  the  question  whether  there  were 
negotiations  for  the  sale  had.  You  can  answer  yes  or  no. 
A.  There  were;  there  were  negotiations. 

Q.  You  may  answer,  the  Court  rules.  A.  With  the  head 
of  the  Reclamation  Service,  Mr.  Newell,  and  the  Reclama¬ 
tion — the  negotiations  were  carried  on  with  Mr.  Newell. 

#**••#*••• 
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609  Q.  Whom  did  you  contact  as  representatives  of 
the  Bureau  of  Reclamation — the  names  and  official 

capacities?  A.  Mr.  Davis. 

Q.  What  position  did  he  occupy?  A.  He  was  an  engineer 
at  that  time. 

Q.  Director  of  the  Bureau  of  Reclamation  ?  A.  Under  the 
Reclamation  Service.  Mr.  Henny,  another  Reclamation  en¬ 
gineer,  and  Mr.  Wiley. 

Q.  Mr.  Davis  was  the  director,  was  he  not?  A.  No,  sir; 
he  was  an  engineer  at  that  time  and  later  became  director. 
Q.  And  Mr.  Henny  was  an  engineer?  A.  An  engineer. 

Q.  And  the  other  man  was - .  A.  Mr.  Wiley. 

Q.  What  was  he?  A.  An  engineer  connected  with  the 
Reclamation  Service. 

Q.  These  three  men?  A.  Yes. 

Q.  You  had  conversations  with  them  and  showed  them  the 
property?  A.  I  went  over  the  property  with  them  for  three 
days,  at  least. 

Q.  State  to  what  extent  you  showed  them  this  project.  A. 
Everything  in  connection  with  the  operation  of  the  ditch. 
The  lateral  system  was  thoroughly  gone  into  and  the  man¬ 
ner  of  operation  and  every  feature  of  the  operation 

610  of  the  business  was  thoroughly  gone  into  during  the 
three  days  we  was  out  together. 

Q.  Now,  in  connection  with  the  operation  of  the  system, 
describe  a  little  more  fully  what  you  went  into  ■with  these 
three  engineers  in  that  particular.  A.  Well,  the  manner  of 
delivering  water  to  the  land,  the  amount  of  water  delivered 
to  the  land,  the  relationship  between  the  company  and  the 
water  users,  and  all  matters  of  that  kind  were  thoroughly 
gone  into. 

Q.  Now,  in  connection  with  the  amount  of  water  given  to 
the  land,  what  conversations  were  had  in  that  particular? 
A.  The  farmers  were  given  the  amount  of  water  necessary 
to  grow  their  crops. 
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Q.  Now,  Mr.  Blaine,  will  you  please  state  what  practical, 
actual  experience,  if  any,  you  have  had  in  connection  with 
the  application  of  water  to  land  for  agricultural  purposes 
in  the  Yakima  Valley?  A.  Well,  I  commenced  irrigating  a 
place  of  my  own  about  1902  or  1903. 

Q.  How  extensive?  A.  Well,  there  was  forty  acres  of  that 
land  which  was  very  highly  developed  into  an  orchard 

611  tract,  and  besides  that  I  irrigated  a  five-acre  tract 
belonging  to  my  nephew.  I  did  not  do  it  all  the  time, 

but  when  I  was  there  on  the  place  on  vacations,  spending  idle 
time,  I  was  doing  practical  irrigation;  and  in  later  years 
the  ranch  I  owned  along  the  Yakima  River — I  irrigated  that 
individually,  on  my  own,  for  several  summers,  and  that  was 
very  rough  land,  sand  dune,  and  it  was  one  of  the  hardest 
pieces  of  property  on  the  Sunnyside  Irrigation  Canal  to 
irrigate. 

Q.  How  long  have  you  owned  that  tract  and  irrigated  it? 
A.  That’s  about  15  years,  I  think. 

Q.  How  large  is  the  tract?  A.  I  have  60  acres,  I  think, 
that  are  under  cultivation,  and  then  there’s  a  ten-acre  tract 
nearby,  close  to  it,  and  I  also  irrigate  that 
Q.  And  you  now  own  that  land?  A.  Yes. 

Q.  Did  I  understand  you  to  say  that  that  land  was  quite 
sandy?  A.  The  land  along  the  Yakima  River  was  the  rough¬ 
est  land  along  the  Sunnyside  canal — sand  dunes. 
*•••••*••• 

Q.  Have  you  had  any  additional  experience  in  practical 
irrigation?  Do  you  own  more  land  that  you  irrigate?  A. 
Well,  the  place  that  I  live  on,  north  of  Grandview,  about  54 
acres ;  I  have  been  looking  after  that  since  the  death  of  my 
son,  some  nine  years  ago. 

612  Q.  That  is  where  you  make  your  home  now?  A.  I 
live  there,  north  of  Grandview. 

Q.  You  have  charge  of  the  irrigation  upon  that  land? 
A.  Oh,  yes.  I  don’t  do  the  irrigation  myself.  I  have  a  man 
looking  after  that  irrigation,  but  I  direct  him. 
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Q.  Now,  during  the  time  of  the  existence  of  your  com¬ 
pany,  the  Washington  Irrigation  Company,  did  you  have  a 
chance  to  make  observations  in  connection  with  application 
of  water  to  land  in  that  project  for  irrigation  purposes?  A. 

Prom  time  to  time  Mr.  Dennv  and  mvself — 

•>  •> 

Q.  (Interposing)  Who  is  Mr.  Denny?  Will  you  explain, 
please?  A.  Mr.  Denny  was  one  of  the  officers  of  the  Wash¬ 
ington  Irrigation  Company.  He  held  the  title  of  manager, 
but  the  actual  management  was  given  over  to  me. 

Q.  That  is,  you  were  the  manager  of  this  tract  from  the 
time  you  took  it  until  you  sold  it  out?  A.  Yes,  although 
Mr.  Dennv  held  the  title  of  manager.  I  did  not  wish  to  take 
that  title,  but  I  was  eloselv  associated  with  Mr.  Dennv  in  the 
same  office,  and  while  we  debated  everything,  the  final  deci  ¬ 
sion,  hv  general  understanding,  was  mine. 

Q.  Go  ahead  and  state  what  you  were  stating  in  connec¬ 
tion  with  observations  you  made,  if  any,  with  reference  to 
application  of  water  to  land. 


613  A.  Complaints  would  come  in  by  water  users  an  I 
Mr.  Denny  and  T,  after  a  few  of  those  complaints, 
would  go  there  and  make  our  investigation — 


614  Q.  Mr.  Blaine,  will  you  describe  the  different  kinqs 
of  soil  in  the  Sunnvside  division  of  the  Yakima 
project  which  is  served  with  this  Sunnvside  canal  as  to 
water  requirements?  A.  The  lands  under  the  first  stretches 
of  the  Sunnyside  canal  are  what  is  known  as  volcanic  ash 
soil  lands,  and  other  places  there  is  blow  sand  that  spreads 
over,  oh,  I  should  say  25  per  cent  of  the  land  of  the  Sunny- 
side  canal.  The  pure  volcanic  ash  soil  does  not  take  a  great 
deal  of  water  as  compared  with  the  sandy  lands,  the  blow 
sand  lands,  so  the  variation  there  of  water  to  grow  crops  Js 
very  great.  The  extreme  sandy  lands,  to  successfully  gro^v 
crops — 
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622  Q.  How  long  have  you  been  familiar  with  the  cus¬ 
tom  and  practice  relative  to  water  deliveries  in  the 

Yakima  Valley,  in  the  Sunnyside  Valley  Irrigation  District? 

**•*••*••* 

The  Witness.  1897—1898. 

#**#•**••# 

Q.  Until  the  present  time?  A.  Until  the  present  time. 

Q.  What  has  been  the  custom  and  practice? 

Mr.  Chaffee.  The  Bureau  of  Reclamation  and  the  pre¬ 
decessor,  the  Washington  Irrigation  Company,  and  its  pre¬ 
decessor. 

##•••***•* 

623  A.  The  universal  rule  has  been  to  give  the  farmers 
enough  water  to  grow’  their  crops. 

Q.  How  long  has  that  rule  been  in  force?  A.  From  the 
inception  of  that  canal  enterprise  down  to  the  present  time. 

Q.  Are  you  familiar  with  the  public  notices  of  October 
17,  1930,  and  May  5,  1932?  A.  I  am. 

Q.  And  have  you  studied  those  as  to  the  effect  it  would 
have  upon  the  lands  in  the  Sunnyside  Valley  Irrigation 
District?  A.  I  have. 

Q.  From  your  experience  and  observation  in  connection 
with  irrigation,  I  will  ask  you  to  state  what,  in  your  opinion, 
would  have  been  the  result  if  no  larger  amounts  of  water 
than  those  limited  in  those  notices  were  furnished  to  those 
respective  lands  at  the  initiation  of  this  project. 

**•*••*••• 

Q.  Are  you  familiar  with  the  Parks  land?  A.  I  am;  I 
know  that  land. 

***•*•••♦♦ 

624  Q.  Now,  take  the  Parks  land.  What  would  be  the 
effect  on  it  if  it  had  been  limited  arbitrarily  to  three 
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and  a  half  acre  feet  measure  ?  A.  It  would  have  gone  back 
to  desert. 

Q.  Would  it  have  any  value  for  farm  purposes?  A.  No. 

########** 

Q.  Mr.  Blaine,  in  connection  with  the  Yakima  River 
— I  am  going  into  the  non-navigability,  if  your  Honor 
please.  How  long  have  you  been  familiar  with  the  Yakima 
River?  A.  Oh,  from  1885. 

Q.  And  quite  familiar  with  it  since  that  time?  A.  Yes. 
Q.  Has  it  ever  been  used  as  a  channel  for  trade 

625  or  commerce  at  all?  A.  Not  at  all. 

•  *#*##**•* 

Q.  From  the  time  you  knew  it  in  1885.  A.  It  has  not 
been  used  in  connection  with  commerce  during  all  that 
period  of  time — non-navigable. 

Q.  Will  you  state  why?  A.  In  some  places,  it  flows  over 
gravel  bars.  The  water  is  shallow  at  those  places,  and 
there’s  some  natural  rock  dams  in  the  river  at  different 
places,  and  they  have  never  been  eliminated.  Some  of  them 
have  been  enlarged.  At  the  intake  of  the  Sunnyside  canal 
is  a  concrete  dam  across  the  river  at  that  particular  point. 
Down  at  Prosser  is  another  dam  across  the  river  there. 
Part  of  it  was  a  natural  dam,  and  on  top  of  that  now  they 
have  built  a  permanent  dam;  and  below  Prosser  the  river 
is  shallow  in  a  great  many  cases,  and  it  is  so  shallow  that 
outside  of  high  water  it  is  hard  to  get  a  skiff  through  the 
water,  through  the  river. 

Q.  To  what  extent  is  the  water  being  used  out  of  the 
Yakima  River  for  irrigation  purposes  except  in  high  flood 
water?  A.  If  I  get  your  question,  the  only  use  that 

626  has  been  made  of  the  waters  of  the  Yakima  River  is 
for  irrigation  and,  in  some  places,  for  a  little  powrer. 

********** 
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Re-direct  Examination 

•  *##•••*•« 

630  Q.  Mr.  Blaine,  were  you  familiar  with  the  custom 
and  practice  with  reference  to  determining  the 

amount  of  water  that  was  necessary  and  actually  furnished 
to  irrigate  lands  in  the  valley  during  the  time  the  Bureau  of 
Reclamation  has  been  in  control?  A.  Yes,  I  am  quite  gen¬ 
erally  familiar  with  it. 

Q.  What  has  been  that  custom  and  practice?  A.  The 

real  practice  has  been  for  the  ditchrider  and  the  farmer — 

the  two  of  them  to  determine  the  amount  of  water  that  was 

necessary  for  them  to  grow  crops,  and  now  and  then  the 

superintendent  would  call  upon  them,  if  necessary,  and  they 

would  supervise  the  thing,  but  as  a  rule  the  ditchrider  was 

the  active  man  on  the  ground. 

Q.  State  whether,  in  your  opinion  and  observation,  it  is 

practical  or  feasible  to  have  a  determination  arbitrarily 

made  for  all  time  for  different  lands  in  the  vallev. 

*  * 

631  A.  It  is  impractical  to  undertake  to  determine  by 
a  general  classification  the  amount  of  water  that  is 

necessary  year  to  year  to  grow  the  crops.  It  can’t  be  car¬ 
ried  out  practically,  because  the  different  character  of  the 
crops  grown,  the  climatic  conditions,  have  got  to  be  taken 
into  consideration.  Xo,  a  general  classification  cannot  be 
followed.  It  may  be  of  some  information,  but  it  cannot  be 

strict lv  followed. 

* 

Q.  And  the  custom  and  practice  that  has  been  in  vogue 
there  prior  to  these  notices  have  or  have  not  been  generally 
satisfactory,  in  your  observations?  A.  For  two  genera¬ 
tions. 

Q.  Will  you  state  the  answer?  A.  For  two  generations 
the  practice  has  been  to  give  the  farmers  the  necessary  wa¬ 
ter  to  grow  their  crops. 
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Q.  In  the  Sunnyside  division?  A.  Sure.  I  have  refer¬ 
ence  to  the  Sunnyside  division. 

ft****##*** 

632  Deposition  of  Mazine  Z.  Fox,  one  of  plaintiffs. 
««##***### 

Q.  State  your  name,  age,  and  place  of  residence.  A.  My 
name  is  Mazine  Fox ;  Mabton,  Washington ;  sixty-three 
years  old. 

Q.  Are  you  one  of  the  plaintiffs  in  one  of  these  suits! 
A.  I  am. 

Q.  How  long  have  you  owned  this  land  which  is  describe^ 
in  your  amended  complaint  in  this  action?  A.  For  ter 
years,  just  about  ten  years. 

Q.  Who  has  farmed  and  irrigated  the  same  during  that 
time?  A.  Myself. 

633  Q.  What  kind  of  soil  is  there  on  that  land,  Mr.  Fox? 
A.  It  is  what  you  would  call  sandy  loam. 

•  •••###••<' 

636  Q.  Now,  during  the  time  that  you  have  farmed  those 
two  tracts,  I  will  ask  you,  Mr.  Fox,  whether  you  have 
beneficially  used  thereon  the  water  that  has  been  furnished ? 

•  #*####**  o 

A.  I  have  used  all  the  water  that  has  been  furnished  for 
beneficial  use  upon  the  land. 


Q.  State  whether  in  your  experience  in  farming  and  irri 
gating  the  land  whether  you  have  observed  the  effect 
637  of  an  insufficiencv  of  water  to  fullv  irrigate  the  land 
A.  I  have  been  short  of  water  most  every  year,  some 
years  more  than  others.  It  depends  a  good  deal  on  the  cli 
mate.  Some  vears  you  have  more  hot  sun,  maybe  vou  will 
get  a  rain  once  in  a  while  and  cools  the  air  and  you  will  do  a 
little  bit  better  with  the  water  you  have  got ;  but  I  have  never 
had  as  much  water  as  I  figured  I  really  needed  on  that  ranch. 
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Q.  State  whether  or  not  during  the  time  you  have  farmed 
i  it  there  has  been  any  crops  that  have  been  overirrigated, 
i  A.  I  have  never  overirrigated  any  crops  to  amount  to  any¬ 
thing.  Now,  once  in  a  while  I  have  noticed  that  maybe  in 
holding  the  water  some  of  the  places  might  have  been  wa¬ 
tered  a  little  bit  too  much  on  one  end  on  loose  gravel. 
*#***#*•*• 

643  Q.  State  whether  or  not  you  could  have  farmed  the 
portion  of  the  north  tract  successfully  with  a  lesser 

amount  of  water  than  was  delivered  to  and  used  thereon. 

#**•***••• 

A.  I  could  not. 

Q.  State  whether  you  could  have  successfully  irrigated 
the  portion  of  the  south  tract  which  was  under  cultivation 
with  a  lesser  amount  of  water  than  was  delivered  to  and 
used  thereon.  A.  No,  I  could  not. 

Q.  State  whether  or  not  in  1937  any  portion  of  the  crops 
on  your  lands  showed  an  insufficiency  of  water?  A.  Yes; 
mv  hav  ground  needed  some  more  water,  and  if  I  had  had 
plenty  of  water  I  would  have  had  more  hay  in  that  second 
cutting,  and  I  would  have  had  more  hay  in  my  third  cutting. 

Q.  State  your  practice  in  connection  with  water  distribu¬ 
tion  as  to  the  crops  upon  which  it  is  distributed  with  refer¬ 
ence  to  which  is  given  water  first.  A.  Which  crop  gets  the 
water  first? 

Q.  Yes.  A.  Well,  we  usually  water  the  hay  ground  first. 

#**#*•••** 

644  Q.  But  during  the  peak  months  of  June,  July,  and 
August,  which  crops  if  there  is  not  enough  water  to 

I  go  around  do  you  give  the  water  first  ?  A.  We  usually  raise 
a  crop  of  spuds  or  potatoes.  They  have  to  have  their  mois¬ 
ture  regular.  They  have  got  to  have  it. 

Q.  Now,  how  regular?  A.  I  water  from  six  to  eight  days; 
i  T  give  two  days  on  account  of  something  might  go  wrong 
and  I  wouldn’t  be  able  to  get  the  water  to  those  spuds,  I 
water  them  six  days  if  it  is  possible  to  get  the  water  there. 
I  don ’t  aim  to  let  them  go  longer  than  eight  days. 


Q.  Now,  as  to  the  method  of  irrigating  the  potatoes  can 
you  describe  it  more  fully?  A.  In  the  way  I  handle  the 
water? 

Q.  Yes.  A.  I  water  every  other  row  of  my  potatoes,  and 
T  figure  on  letting  the  water  be  on  there  twelve  hours. 

Q.  And  then  -when  do  you  follow  up  with  the  next  irriga¬ 
tion  and  how?  A.  In  about  six  to  eight  days  I  follow  up  and 
I  water  the  other  row. 

Q.  State  whether  or  not  you  have  made  a  careful  study 
as  to  the  best  and  most  practical  method  of  irrigating  po¬ 
tatoes  on  vour  land?  A.  I  have. 

Q.  State  whether  or  not  this  practice  you  are  fol- 
645  lowing  is  the  best  practice  that  you  have  been  able  to 
work  out?  A.  It  is.  It  is  the  best  practice  that  I  can 
figure  out. 
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Q.  Now,  with  reference  to  all  the  other  crops,  what  do  you 
give  water  to  next  after  potatoes  if  there  isn’t  enough  to 
go  around?  A.  The  way  I  handle  the  ranch  if  I  have  spuds, 
corn,  and  if  I  plant  some  cantaloupes,  this  all  has  to  be 
taken  care  of  and  the  hay  gets  what  water  is  left. 

Q.  Now,  what  is  the  effect  upon  corn  if  you  don’t  get  the 
water  to  it  in  a  sufficient  quantity  at  the  proper  time?  A. 
If  you  don’t  get  the  water  on  your  corn  at  the  proper  time 
in  the  proper  amount,  you  might  say  applied  in  the  proper 
way,  you  don’t  get  much  corn.  You  might  be  able  to  get 
some,  but  you  don’t  get  as  much.  The  water  has  to  be  ap¬ 
plied  about  the  right  time  and  in  the  right  amount.  What 
we  call  corn  is  “grain”. 

646  Q.  Now,  with  reference  to  potatoes,  what  do  you 
know  with  reference  to  the  necessity  of  the  applica¬ 
tion  of  the  water  to  growing  potatoes  on  your  ranch? 


*•*•#***•• 


A.  If  you  don’t  get  water  on  your  potatoes  just  about 
the  right  time  pretty  regular,  if  you  let  them  get  a  little 
bit  too  dry,  and  then  you  apply  this  water,  you  have  almost 
ruined  your  crop  because  they  will  grow  what  you  call 
knobs  and  second  growth,  and  when  you  go  to  put  those 
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potatoes  over  the  sorter  you  might  have  a  number  two 
grade,  you  haven’t  got  a  number  one,  and  the  number  ones 
are  the  potatoes  that  bring  the  price,  and  if  you  can’t  handle 
your  land  so  you  can  grow  a  number  one  spud  you  better  not 
grow  any. 

Q.  Now,  with  reference  to  cantaloupes,  what  observations 
have  you  made  or  what  do  you  know  with  respect  to  the 
necessity  of  irrigating  that  crop  at  the  proper  time?  A. 
The  cantaloupes  are  a  good  deal  like  potatoes;  they  need 
about  the  same  amount  of  moisture.  They  are  not  quite  so 
particular  on  the  grade,  although  if  they  haven’t  got  mois¬ 
ture  you  will  get  a  small  cantaloupe  instead  of  a  nice  size 
cantaloupe,  and  if  it  is  a  little  bit  dry  it  doesn’t  ripen  up 
nice,  it  doesn’t  color  up  nicely,  and  doesn’t  get  the  flavor 
too.  It  has  to  be  watered  just  about  right. 

Q.  Do  you  grow  any  grain  on  your  ranch  or  have 
647  you  since  you  have  been  there  ?  A.  Yes,  I  have  grown 
grain.  I  have  grown  corn. 

Q.  Now,  state  what  observations  have  you  made  or  what 
you  know  in  connection  with  the  necessity  of  application  of 
water  to  the  crops  of  grain  thereon.  A.  Now,  I  usually  fig¬ 
ure  out  before  I  start  in  in  the  springtime  planting  my  crop 
about  the  crops  I  can  grow  and  figure  on  about  how  much 
moisture  I  think  I  am  going  to  get.  Well,  corn,  now,  I  wet 
my  ground  in  the  springtime ;  I  plow  my  ground  and  then  I 
ditch  it  out,  and  then  I  wet  it  again.  I  work  that  down  and 
let  the  weeds  start  a  little  bit,  and  then  I  work  that  ground 
down,  and  I  plant  my  corn.  That  corn  doesn’t  need  any 
more  water  and  shouldn’t  have  any  more  moisture  until  it 
begins  to  tassel  unless  it  is  an  extremely  hot  dry  summer. 
That  corn  is  better  off  if  you  hold  your  water  off  of  it  and 
use  it  on  the  other  crops  until  it  begins  to  tassel  nice,  and 
then  give  it  a  good  moistening  in  every  other  row,  not  every 
row — that  would  be  too  much  water,  but  every  other  row, 
and  after  about  ten  days  I  come  back  and  water  the  dry 
rows  through,  and  after  about  ten  days  more  I  water  the 
other  row  and  you  have  got  your  crop  made.  I  have  good 
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corn.  Yon  can  go  out  and  look  at  it.  I  have  as  good  corn  as 
anybody. 

Q.  Now,  describe  your  irrigation  practice  with  respect  to 
your  potato  crop. 

*#**###**i* 

A.  Well,  in  the  springtime  I  wet  my  potato  ground;  I  like 
to  wet  it  twice.  I  wet  it  and  I  plow  it,  and  then  I  work 
64S  it  down  and  I  ditch  it  out,  and  I  wet  it  again.  That 
gives  your  weeds  a  chance  to  sprout.  I  will  spring- 
tooth  that  ground  then  and  I  come  along  and  plant  my  poto- 
toes.  Those  potatoes  won’t  need  any  more  water  if  you 
give  them  lots  of  good  cultivation,  they  won’t  need  water 
until  they  are  up  oh,  probably  six  inches  high.  After  you 
begin  to  water  your  potatoes  you  must  keep  going,  keep  that 
moisture  there  all  the  time ;  just  about  as  uniform  an  amount 
of  moisture  as  you  can  possibly  keep  there,  the  better  spuds 
you  will  get. 

•  #**###**« 

649  Q.  Now,  with  respect  to  grain,  what  has  been  your 
practice  upon  this  land?  A.  Wheat? 

Q.  Wheat,  yes,  if  that  is  your  crop.  A.  Well,  the  wheat 
will  get  by;  I  think  you  can  raise  a  crop  of  wheat  with  about 
two  waterings  or  one  less  watering  than  on  corn. 

Q.  State  how  or  with  what  crop  and  the  time  of  year  you 
re-seed  to  alfalfa.  A.  Well,  my  practice  of  raising  alfalfa, 
you  know  you  have  to  kind  of  stop  and  figure  on  this  mois¬ 
ture  business  every  once  in  a  while.  If  you  can  plant  your 
alfalfa  in  the  springtime  early  and  having  moisture  enough 
to  carry  it  over  nicely,  you  can  get  three  good  cuttings ;  but 
I  can  hardly  do  that.  I  usually  plant  alfalfa  in  my  corn 
about  the  first  water;  when  I  lay  my  corn  by,  the  last  culti- 
cation  I  go  through  and  sow  my  alfalfa  in  the  corn.  When 
I  cultivate  it  the  last  time  that  cultivation  covers  the  seed, 
and  then  I  turn  water  in  there,  and  your  alfalfa  will  come 
up,  and  if  you  have  moisture  or  water  enough  so  you  can 
water  that  pretty  readily,  why,  you  will  raise  a  crop  of  al- 


falfa,  and  you  will  get  two  good  cuttings.  You  will  get  your 
crop  of  corn,  and  you  are  not  out  the  use,  you  might  say,  of 
your  land;  you  are  using  your  land  all  the  time,  but 

650  doing  that  it  takes  a  little  more  water  for  your  corn. 

You  will  have  to  put  on  water  maybe  a  couple  of  times 

more,  but  after  the  corn  is  at  this  stage  the  water  won’t 
hurt  it. 

Q.  You  have  explained  it  requires  more  water  to  reseed 
alfalfa  in  corn.  A.  Another  way  I  sow  alfalfa  is  in  my 
wheat  stubble;  after  I  have  taken  my  crop  off  I  leave  the 
stubble  there,  I  <£0  out  and  sow  my  alfalfa  seed  and  turn  the 
harrow  over  it,  ditch  it  out  and  turn  the  seed  in.  The  stubble 
protects  the  young  plants  from  the  wind. 

Q.  How  many  irrigations  are  necessary  as  to  this  young 
alfalfa  in  the  wheat  stubble A.  It  depends  a  good  deal  on 
the  season.  It  needs  three  or  four.  It  should  have  four 
waterings  to  be  right. 

Q.  Now  we  come  down  to  your  alfalfa  hay.  State  what 
has  been  your  practice  in  irrigating  your  alfalfa  on  that 
land  since  you  have  farmed  it  ?  A.  Well,  I  like  to  water  my 
alfalfa  pretty  early  in  the  spring.  Sometimes  we  use  the 
water  on  that  first.  Other  times  we  will  use  it  on  some 
ground  that  we  want  to  plow  and  plant  spuds,  cantaloupes 
and  similar  crops ;  but  I  am  always  in  a  hurry  to  get  my  al¬ 
falfa  wet  over  so  it  can  start  growing.  Well,  then,  if  I  pos¬ 
sibly  can,  I  water  this  alfalfa  again  just  before  I  cut  the 
hay.  If  vou  can  do  that  as  soon  as  vour  hav  is  off  vou  know 
that  the  young  plants  start  right  up  again,  and  your  second 
crop  is  started  that  way  by  doing  that.  Well,  then,  if  I  can 
get  that  second  crop,  if  I  can  get  a  good  watering  on  it  one 
time,  I  will  get  a  crop  of  hay,  but  if  I  can  cut  it  just 

651  about  a  few  days — If  I  can  water  it  just  a  few  days 
before  I  cut  it,  why,  it  is  the  same  thing;  it  gives  the 

plants  a  chance  to  get  started  growing.  That  way  if  you 
have  plenty  of  water  to  apply  to  your  ground  you  can  handle 
is  so  much  better  than  you  can  if  you  are  a  little  short  of 
water.  Now  this  year  I  couldn’t  make  it  on  the  hay.  I 
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couldn’t  get  it  watered  before  cutting.  Well,  after  you  cut 
this  hay  it  should  be  ditched  out  again,  see.  You  have  to  re¬ 
ditch  it  because  this  sandy  land  when  you  pull  a  hay  sled 
and  the  horse  tracks,  these  small  ditches,  you  see,  will  get 
plugged  up  and  the  water  won’t  go  through;  it  will  stand, 
and  it  takes  too  much  water,  it  takes  too  much  time  to  get 
through,  so  you  should  ditch  it  again ;  but  after  you  crop  is 
off,  after  you  have  taken  the  crop  off  and  after  you  have 
taken  time  to  ditch  it  out,  it  is  getting  late,  and  the  hay 
should  be  growing.  If  you  can  get  the  water  on  it,  you  are 
so  much  ahead  of  your  next  crop;  you  are  away  ahead  by 
doing  that. 

*•••##*••• 

654  Q.  Now,  with  reference  to  rotation  of  water  I  will 
ask  you,  referring  to  the  south  tract,  with  whom  you 

rotate  it?  A.  I  rotate  on  the  south  twenty  with  Mr.  Wybor- 
ney. 

Q.  State  the  method  and  manner  of  rotation.  A.  Well, 
there  is  a  twenty-five  acre  head  of  water  coming  to  that 
place.  I  use  the  water  four  days  and  Mr.  Wyborney  uses 
it  one  day. 

Q.  Is  that  upon  a  pro  rata  basis  in  proportion  to  your  re¬ 
spective  acreages?  A.  It  is. 

655  Q.  State  whether  or  not  that  practice  has  been  fol¬ 
lowed  ever  since  you  have  been  there?  A.  It  has. 

Q.  Has  it  worked  fairly  satisfactorily?  A.  Altogether. 

#***###••• 

Q.  State  the  length  of  the  irrigation  furrows  upon  your 
ranch  and  your  practice  in  connection  with  the  length 

656  of  time  you  permit  water  to  run  in  the  small  furrows 
in  irrigating  alfalfa.  A.  Well,  you  see,  this  ranch  is 

— of  course,  the  country  is  all  laid  out,  levelled  and  head 
ditches  put  in  every  so  far  apart,  and  in  about  the  right 
length ;  and  on  my  place  it  varies  quite  a  bit.  I  have  some 
rows  probably  twenty  rods,  maybe,  and  it  runs  from  about 
eight,  you  might  say,  to  twenty  rods,  and  this  is,  of  course, 
all  ditched  out  in  those  small  ditches.  I  usually  run  mine 
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about  thirty  inches.  I  aim  to  have  them  about  thirty  inches 
apart,  and  I  figure  on  about  a  twelve  hour  run.  That  is  as 
much  as  to  say  it  gives  the  water  twelve  hours  to  soak  into 
your  ground  and  cover  the  ditches  from  one  end  to  another. 
That  is  a  very  important  thing  about  irrigation,  to  see  that 
your  ground  is  subbed  across,  the  moisture  has  met.  You 
want  your  moisture  to  meet,  to  come  together  on  the  top, 
and  you  want  the  moisture  to  meet  also  in  the  subsoil  below. 
It  is  very  important  that  that  moisture  should  be  that  way. 

Q.  State  what  observations,  if  any,  you  have  made  with 
reference  to  the  irrigation  of  the  lower  end  of  your  row  near 
the  tail  end  of  the  row,  and  the  head  end  where  the  water 
first  comes  in.  A.  You  mean  the  difference  in  the  way  of 
soaking  across? 

Q.  Yes,  that  is  right.  A.  Well,  I  usually  know  about  what 
size  head  of  water  I  have  got.  Now,  sometimes  there  will 
be  some  weeds  or  something  wash  into  some  weir  and 
657  their  won't  be  quite  as  much  water  come  down,  and 
you  will  have  a  small  head ;  but  I  notice  what  head  I 
have  of  water,  and  I  figure  my  rows  accordingly.  Now,  you 
might  say  on  this  forty-nine  acre  head  of  water,  I  generally 
run  it  about  forty  rows  on  a  run.  Now,  I  turn  that  water  on 
there,  and  I  will  go  out  there  at  noon,  and  I  will  go  to  the 
lower  end  of  the  field,  and  I  will  walk  across  there,  and  I 
will  notice  the  rows  are  getting  pretty  well  down,  and  I  no¬ 
tice  they  are  getting  short,  and  I  will  go  to  my  head  ditch 
and  I  will  open  it  up  a  little  bit  more,  I  will  put  a  little  more 
water  in  their,  and  you  see  bv  that  time  it  is  getting  pretty 
well  wet  up  here,  it  is  shifting  down.  As  your  ground  be¬ 
comes  wet  at  the  head  of  the  ditch  it  doesn’t  sub  up  there 
as  people  who  are  not  used  to  irrigation  would  think  it 
would,  but  that  water  goes  on  down  your  row.  It  is  like  a 
tin  cup.  After  you  fill  it  full  of  water  you  can’t  put  any 
more  in  there,  can  you?  Well,  the  ground  is  a  great  deal 
the  same  way.  If  the  ground  becomes  full  by  the  head  ditch 
it  seeps  on  down,  and  goes  through  and  moistens  the  ground 
below.  That  is  why  a  man  on  an  irrigated  farm,  he  knowTs 
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about  how  many  hours  he  can  put  on  the  water  and  have 
that  get  through  and  sub  out  in  twelve  hours.  Now,  you 
almost  have  to  run  a  twelve  hour  system  or  a  twenty-four. 
Twenty-four  is  too  long.  Otherwise  you  would  have  to  get 
up  at  night  and  you  can’t  very  well  do  that;  but  a  twelve 
hour  system  works  out  pretty  nice. 

Q.  Have  you  any  further  statement  to  make  in  connection 
with  irrigation  practice  on  your  ranch?  A.  I  will  say 
658  that  on  the  shorter  rows  I  put  on  more,  on  the  shorter 
rows — here  are  some  here,  I  put  on  more  rows  so  the 
water — at  the  same  time  they  are  all  through  in  about  twelve 
hours  just  the  same  as  the  longer  ones.  In  the  long  rows  I 
put  on  more  water  in  the  ditch  and  less  rows.  On  the  shorter 
runs  I  put  on  not  quite  so  much  water  in  the  ditch,  and  I  fig¬ 
ure  the  number  of  rows.  On  the  steep  ground  that  is  the 
hardest  part  to  water;  that  is  back  in  here.  Here  is  some 
very  steep  land  here  (witness  indicating  on  Exhibit  54). 

Q.  In  the  north  field  where  this  mark —  A.  (Interposing) 
And  it  is  awfully  hard  to  irrigate ;  you  have  to  be  very  care¬ 
ful  to  not  put  in  too  much  water  so  you  will  wash  your  soil, 
and  it  isn’t  so  deep;  you  have  to  watch  that  very  carefully 
and  go  over  it  pretty  often. 

Q.  Now,  state  whether  or  not  your  ranch  is  so  arranged 
so  you  can  capture  the  major  portion  of  any  wTaste  w^ater 
and  if  so,  describe  the  point.  A.  I  didn ’t  quite  get  through 
with  this.  Excuse  me  just  a  minute.  I  was  going  to  say  on 
this  steep  ground  you  have  to  put  on  a  small  stream  of  water 
and  sometimes  I  have  to  hold  this  twenty-four  hours  in  or¬ 
der  for  it  to  sub  out  or  sub  across  because  your  water  goes 
down  so  fast  that  it  won’t  spread  out.  You  have  to  hold  it 
a  little  longer;  sometimes  I  hold  that  twenty-four  hours. 

Q.  Describing  in  your  own  way  but  referring  to  the  north 
field  and  south  field,  I  will  ask  you  to  state  whether  or  not 
your  ranch  is  so  arranged  that  you  can  recapture  the  major 
portion  of  any  waste  water  and  use  it  again  for  irri¬ 
gation?  A.  Yes.  Most  of  it  I  catch  again.  Now,  this 
field,  this  water  is  north. 

•  •••••••• 
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Q.  The  south  field  on  the  north  tract  at  the  east  end?  A. 
Yes.  This  is  the  waste  water  down  here,  but  the  waste  water 
goes  off  down  here,  and  I  have  it  fixed  so  I  can  take  water 
through  the  other  irrigation  ditch  and  I  take  it  up  and 
water  this  other  field  here. 

Q.  That  is  the  north  field  on  the  north  tract  on  the  east 
end?  A.  Yes.  Well,  when  the  water  comes  down  here  Miss 
Hoover  picks  up  this  water  and  uses  it  on  her  land.  Now, 
that  is  nothing  to  me,  but  the  water  is  not  wasted.  It  is  sup¬ 
plied  to  the  other  person,  and  it  is  the  same  thing  when  you 
figure  the  Valley  all  over.  We  help  each  other  all  we  can. 
Now,  this  field — 

Q.  That  is  the  alfalfa  field  in  the  center  of  the  north  tract 
that  irrigates  to  the  west?  A.  Yes.  This  water  comes 
through  this  drain  ditch  here  and  is  applied  on  this  field. 

Q.  The  field  marked  “spuds”  near  the  west  end  of  the 
north  tract?  A.  Yes. 

660  Q.  You  use  that  waste  water  from  the  two  little  al¬ 
falfa  fields  in  the  middle  of  the  north  tract?  A.  I 
will  use  it  on  this  field  and  fetch  it  on  down  and  use  it  on 
this  lower  field  here.  Now,  this  field,  after  you  water  the 
west  field,  all  the  use  I  can  make  of  this  water  is — this 
ground  is  a  little  steep,  but  it  will  drain  water  down  into  this 
draw%  this  pasture;  it  will  furnish  some  pasture  for  the  cows. 

Q.  Now',  describing  the  south  tract,  describe  where  you 
recapture  the  w'aste  water?  A.  I  catch  the  w'aste  water — 
it  empties  into  this  field  below*. 

Q.  That  is  the  east  field  w'hich  is  in  corn  on  the  south 
tract?  A.  Yes.  That  w’ater  is  picked  up  on  the — well,  you 
might  say  in  the  middle  of  the  field. 

Q.  It  is  picked  up  in  the  middle  of  the  field  on  the  south 
tract?  A.  And  it  w'aters  off  into  this  drawr  here  because 
this  ground  is  a  little  bit  rough,  right  here,  but  it  also  w'aters 
into  this  too.  Well,  this  w’aters  here — 

Q.  That  is  the  alfalfa  and  cantaloupe  field  on  the  south 
tract?  A.  Yes ;  the  water  is  picked  up  in  this  ditch  here  and 
supplied  to  this  field. 
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Q.  That  is  the  alfalfa  field  near  the  west  end  of  the  south 
tract?  A.  Yes.  So  there  is  very  little  water  that  gets — 
well,  there  is  no  waste  water  that  gets  off  of  that 
661  ranch  except  only  what  goes  to  Miss  Hoover. 

Q.  Now,  has  that  been  the  custom  and  practice 
since  you  have  been  irrigating  and  especially  for  the  last 
five  or  six  years?  A.  It  has. 

Q.  State  whether  or  not  you  have  made  a  careful  study 
of  the  best  methods  of  conservation  of  the  supply  of  water 
in  applying  it  to  the  land  in  the  production  of  crops  upon 
your  farm?  A.  Well,  I  have.  I  have  tried  it  in  several  dif¬ 
ferent  ways,  and  the  method  I  am  using  now  is  the  best,  the 
most  satisfactory  of  any  I  have  tried. 

Q.  And  what  results  have  you  obtained  in  connection 
with  the  practice  of  farming  and  irrigating  that  you  have 
described  here?  A.  Well,  very  good.  I  raise  right  good 
crops. 

***#####•• 

663  Q.  Now  supposing,  Mr.  Fox,  that  head  was  cut 
from  the  head  that  you  have  been  getting  to  a  three 

acre  foot  head  during  the  months  of  June,  July  and  August, 
I  will  ask  you  to  state  what  effect  that  w’ould  have,  if 

664  any,  upon  your  crops  upon  that  land? 

*  •  *  *  #  #  *  *  *  * 

A.  Oh,  it  is  just  hard  to  say  what  it  would  do  for  it,  but 
to  answer  that  question,  I  wouldn’t  have  any  crop.  If  I 
tried  to  water  all  this  place  over  in  July  and  August  with 
three  acre  feet,  I  wouldn’t  have  anything.  Now,  if  I  would 
be  cut  to  three  acre  feet  in  those  months  do  you  know  what 
I  would  do  ?  I  would  mark  off  just  about  what  ground  that 
would  water,  I  would  water  that  ground  and  let  the  other 
crops  go.  Why  work  it  all  and  attend  to  it  and  get  nothing? 
I  would  save  what  I  could. 

Q.  How  much  of  the  land  could  you  successfully  farm 
and  irrigate  if  you  were  deprived  of  the  use  of  all  water  in 
excess  of  three  acre  feet  during  the  months  of  June,  July 
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and  August?  A.  Well,  now,  with  a  five  acre  foot  head  I  can 
water,  you  might  say,  water  all  of  it.  Of  course,  I  am  a 
little  bit  short. 

665  Q.  How  much  that  you  were  not  actually  irrigat¬ 
ing?  How  many  acres  on  those  two  tracts?  A.  That 

I  am  not  watering  at  all  ? 

Q.  Yes.  A.  Well,  I  should  judge  there  must  be  between 
five  and  six  acres  of  land.  You  want  to  know  what  I  would 
do  if  I  was  cut  to  three  acre  feet? 

Q.  Yes.  How  much  of  that  place  if  you  were  cut  to  a 
three  foot  head,  how  much  of  it  could  you  irrigate  and  farm? 
•  •**•###*# 

A.  You  see,  you  would  say  I  am  getting  three  acre  feet, 
and  then  they  give  me  two  acre  feet;  you  see,  this  last  two 
acre  feet  is  all  applied.  The  first  three  acre  feet  is  to  soak 
up  the  ditch  and  a  certain  amount  of  evaporation — of  course 
that  would  come  out  of  the  other,  too,  but  most  of  that  comes 
out  of  the  three  acre  feet.  Well,  you  might  say  I  would  only 
be  getting  to  apply  to  the  land  about  two  acre  feet.  So  I 
couldn’t  water  more  than  about  one  third  of  the  place,  could 
I?  Not  much  more  than  that. 

Q.  Supposing  you  irrigated  about  a  third  of  that  place 
and  farmed  it,  I  will  ask  you  to  state  whether  the  returns 
from  the  crops  on  that  one  third  would  be  sufficient, 

666  taking  into  consideration  the  whole  overhead,  to  make 
it  a  feasible  farming  proposition?  A.  No.  I  couldn’t 

begin  to  farm  one  third  of  that  ground  and  pay  overhead  on 
the  other,  because  it  has  been  just  nip  and  tuck  for  us  to  keep 
it  going  and  have  it  at  all.  Now,  I  do  the  most  of  my  own 
irrigating.  We  do  almost  all  the  work  on  the  ranch.  The 
woman  helps  to  milk  the  cows.  She  raises  turkeys  and  she 
even  sometimes  goes  to  the  fields  and  helps  do  farm  work 
which  she  shouldn’t  have  to  do;  but  I  have  a  boy  fourteen 
years  old,  and  he  does  all  he  can  do  to  help ;  he  helps  all  he 
can,  and  I  generally  have  a  hired  man  help  put  the  crop  in, 
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and  the  boy  hasn’t  got  out  of  school  yet,  but  the  first  of  June 
when  he  gets  out  of  school,  why,  we  do  the  work  there  from 
then  on  until  haying.  I  have  to  have  help  through  haying, 
digging  spuds  and  so  on,  and  so  forth,  as  that ;  but  I  lived  in 
a  dry  farming  country  and  come  down  here  because  I 
thought  I  would  have  plenty  of  moisture,  but  I  find  I  am  up 
against  about  the  same  thing  as  I  was  in  the  dry  farm  coun¬ 
try,  and  I  would  have  been  much  better  off  if  I  had  stayed  in 
the  dry  farming  country  instead  of  coming  here  unless  I  can 
get  enough  moisture  to  handle  that  place.  If  I  can  get  wa¬ 
ter  enough  and  handle  it  as  I  want  to  do,  I  can  make  it  go, 
and  I  am  satisfied  with  it. 

Q.  What  would  you  do  if  your  head  of  water  was  cut  to 
three  acre  feet  in  June,  July  and  August?  A.  What  would 
I  do? 

Q.  Yes.  A.  I  would  quit;  that  is  what  I  would  do. 
667  I  have  got  two  old  wheat  wagons  that  I  brought  from 
Douglas  County,  and  I  have  some  horses  left,  and  I 
will  load  them  up  and  go  back. 

•  *••**•*•• 

Cross-examination 

«###*###•• 

Q.  Have  your  crops  been  increasing  from  year  to  year, 
or  have  they  been  running  down?  A.  My  land  produces 
better  now  than  it  did  when  I  went  there.  I  buy  three  straw 
piles  every  fall,  and  I  work  them  in  there,  and  during  the 
winter  I  bed  the  cows  good  and  heavy.  I  usually  keep  from 
thirty  to  forty  head  of  cattle.  We  milk  from  twenty  to 
twenty-five  head  of  cows,  and  there  is  a  good  deal  of  ferti¬ 
lizer  put  on  that.  I  haul  two  and  three  hundred  fertilizer 
loads  every  year. 

Q.  I  ask  you  about  your  crops  whether  they  were  better 
or  whether  they  have  been  improving  or  decreasing  from 
year  to  year?  A.  They  are  improving. 

###•#••«• 
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687  Deposition  of  Dale  Smith,  witness  for  plaintiffs. 

•  #•#•#•##• 

Direct  Examination 

•  •ft####**# 

Q.  State  your  name,  age  and  place  of  residence.  A.  Dale 
C.  Smith,  age  forty,  Mabton,  Washington. 

Q.  What  is  your  occupation?  A.  Ditchrider. 

Q.  For  the  Bureau  of  Reclamation  on  the  Sunnvside  Di¬ 
vision?  A.  Yes,  sir. 

Q.  Where  is  your  station?  A.  Mabton,  four  and  a  half 
miles  from  Mabton. 

•  ft######## 

688  Q.  How  long  have  you  been  ditchrider  on  that  beat? 
A.  This  makes  eight  years  now,  the  last  term.  It  has 

been  different  years.  I  was  there — started  there  in  ’23; 
then  I  came  over  here  in  ’24  to  Sunnyside ;  then  I  went  back 
and  spent  three  more  years  there.  That  wasn’t  all  the  beat 
— I  am  riding  the  whole  thing  now\  I  was  only  riding  about 
half  of  it  the  other  years  I  was  there. 

Q.  What  are  your  duties  as  ditchrider,  Mr.  Smith?  A. 
Measuring  water,  keeping  the  structures  clean.  That  is 
about  all  there  is  to  it — and  taking  those  readings,  that  is 
all. 

689  Q.  Have  you  ever  received  any  instructions  of  any 
kind  in  connection  with  your  duties?  A.  Well,  I  have 

got  some  instructions  on  the  telephone. 

Q.  Who  gave  you  the  instructions  on  the  telephone?  A. 
Mr.  Christensen  and  sometimes  Mr.  Scroggs. 

Q.  Now,  speaking  generally,  what  instructions  have  you 
with  reference  to  the  amount  of  water  to  deliver  to  those 
respective  land  owners?  A.  Well,  they  give  you  some  in¬ 
structions  to  deliver  three  acre  feet,  and  we  are  allowed  to 
go  fifteen  per  cent  over  that,  and  anything  else,  why  they 
give  us  orders  as  to  that. 

Q.  Who  gives  the  orders?  A.  Mr.  Christensen. 
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Q.  That  is,  you  may  of  your  own  judgment,  vary  fifteen 
per  cent?  A.  Yes. 

Q.  If  a  man  wants  more  water  than  that,  what  does  he 
have  to  do?  A.  He  has  to  go  to  Mr.  Christensen. 

690  Q.  What  does  Mr.  Christensen  do?  A.  Well,  if  he 
has  the  water  he  gives  it  to  him. 

Q.  Regardless  of  whether  he  needs  it  or  not?  A.  Well, 
he  lets  him  use  his  own  judgment  on  that;  I  don’t  know. 

Q.  Does  Mr.  Christensen  go  over  on  your  beat  occasion¬ 
ally?  A.  Yes. 

Q.  Looks  over  the  farms?  A.  Yes. 

Q.  Looks  over  to  see  whether  they  get  water  when  they 
call  for  it?  A.  Yes. 

Q.  And  does  he  do  that  quite  frequently?  A.  Every  time 
he  gets  a  call. 

Q.  Every  time  he  gets  a  call  he  goes  over  and  looks  over 
the  land  and  the  crops,  and  then  does  he  take  the  matter  up 
with  you?  A.  As  a  rule  we  go  out  together. 

Q.  When  you  go  out  together  tell  me  just  what  you  do. 
A.  Well,  he  goes  out  and  he  asks  me  how  much  I  have  been 
erivins:  him,  and  I  tell  him  as  near  as  I  can  what  I  have  been 
giving,  and  show  him  the  record,  but  he  will  look  over  the 
land,  and  if  he  has  the  water  to  spare  he  will  give  it  to  him. 

Q.  Has  that  been  the  custom  and  practice  since  you  have 
been  ditchrider  there?  A.  Yes. 

Q.  And  has  it  been  the  purpose  on  the  part  of  you  and 
Mr.  Christensen  to  give  the  water  user  all  the  water 

691  required  for  proper  irrigation  of  his  land? 

•  ••••#**•• 
A.  As  far  as  I  know  it  is. 

Q.  State  whether  or  not  some  of  the  land  on  your  beat  re¬ 
quires  more  water  than  other  lands? 

*••••#•#*• 

692  A.  Well,  I  suppose  it  would  if  it  is  sandier  land; 
some  sandier  lands  would  naturally  require  more 

wTater  than  the  heavier  soil. 
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Q.  And  has  it  been  your  custom  and  practice  to  give  the 
sandier  lands  more  water?  A.  Yes. 

Q.  Do  you  know  whether  it  takes  more  water  to  keep  sand¬ 
ier  land  wet  up  so  the  crops  will  keep  growing  than  it  does 
the  heavier  land?  A.  "Well,  in  my  opinion  I  would  think  it 
would. 

Q.  Now,  as  to  the  delivery  to  the  Fox  land  that  is 
697  involved  in  this  litigation,  have  you  delivered  water 
to  the  Fox  land?  A.  All  of  them  are  there  together. 
They  have  sublaterals. 

705  Deposition  of  R.  K.  Tiffany,  witness  for  plaintiffs. 

Q.  State  your  name,  age,  and  place  of  residence.  A.  Ross 
K.  Tiffany,  age  fifty-eight,  residence,  Olympia. 

*##*•**••• 

Q.  State  whether  or  not  you  had  an  official  position  with 
the  Bureau  of  Reclamation  in  connection  with  the  Yakima 
Project  at  one  time?  A.  From  1910  until  1920,  I  was  an 
official  connected  with  the  Government  Reclamation  Ser¬ 
vice. 

Q.  "What  was  your  official  position  ?  A.  Superintendent  of 
Irrigation  at  the  first,  and  then  Project  Manager. 

Q.  How  long  were  you  Superintendent  of  Irrigation?  A. 
I  think  it  was  from  1910  to  1914. 

Q.  And  then  how  long  were  you  Project  Manager?  A.  1914 
to  1920. 

Q.  Are  you  familiar  with  what  is  known  as  the  Sunny- 
side  Canal?  A.  Yes. 

Q.  Do  you  know  when  that  canal  was  enlarged  to  its  pres¬ 
ent  capacity?  A.  Yes,  approximately.  The  main 

706  work  was  carried  on,  I  believe,  1910,  1911  and  1912. 
There  was  some  work  done  for  several  years  after 

that,  strengthening  the  banks,  riprapping  and  fills  to  fur¬ 
ther  increase  the  capacity  up  until  I  would  say  about  1915. 
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Q.  Are  you  familiar  with  what  is  known  as  the  Mabton 
Division,  being  that  portion  served  by  the  Mabton  Siphon 
of  the  Sunnyside  Division?  A.  Yes. 

Q.  Do  you  know'  when  that  W’as  constructed,  the  irriga¬ 
tion  wTorks  with  reference  thereto,  I  mean?  A.  I  think  the 
siphon  was  built  about  1908  or  1909,  and  the  distribution 
system  approximately  during  1909  and  1910. 

Q.  State  w’hether  that  was  originally  a  part  of  the  Sunny- 
side  Division?  A.  You  mean  from  the  standpoint  of  the 
Federal  Reclamation  Project? 

Q.  Yes.  A.  Yes,  it  w'as  a  part  of  the  original  plan  for  the 
Sunnyside  Division. 

•  *#*#•#### 

707  Deposition  of  Charles  J.  Bartholet,  witness 

for  plaintiffs. 

###**##**• 

Q.  State  your  name,  age,  and  residence.  A.  Charles  J. 
Bartholet,  fifty-three,  the  residence  is  Olympia,  Washing¬ 
ton. 

Q.  What  official  position  do  you  now'  hold  with  the  State 
of  Washington?  A.  State  Supervisor  of  Hydraulics. 

Q.  Howt  long  have  you  held  that  position?  A.  Eight  years. 
Q.  Prior  to  that  time  what  was  your  business  of  office? 
A.  Principal  Assistant  Supervisor  of  Hydraulics. 

Q.  How'  long  hav  you  hid  that  office?  A.  Tw'elve  years. 

Q.  Briefly,  what  are  your  duties  as  Supervisor  of  Hy¬ 
draulics?  To  administer  the  Water  Code  of  the  State  of 
Washington. 

Q.  State  whether  you  have  in  your  official  custody  records 
in  connection  w'ith  the  appropriation  of  wrater  and 

708  permits  granted  to  the  United  States  in  connection 
w’ith  the  waters  of  the  Yakima  River  and  its  trib¬ 
utaries.  A.  Yes. 

•  •••#*#••• 

712  Q.  State  wdiether  you  have  searched  the  records 
and  files  in  your  office  to  ascertain  if  there  is  any 
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record  of  a  limiting  agreement  in  connection  with  the 
Sunnyside  canal? 

#••••*#••* 

A.  I  was  unable  to  find  the  name  of  the  Sunnyside  Irriga¬ 
tion  District — the  name  Sunnyside  Canal,  is  not  mentioned 
in  the  list. 

713  Q.  Did  you  find  any  limiting  agreements  that  re¬ 
ferred  to  the  Sunnyside  canal? 

•  ••*#••  •  •  • 

A.  No,  sir. 

Q.  Did  you  make  a  careful  search  to  find  out  if  there  was 
any  limiting  agreement  on  the  Sunnyside  canal?  A.  Yes, 
sir. 

Q.  State  how  you  keep  the  official  records  in  connection 
with  each  individual  application  of  the  United  States  rela¬ 
tive  to  the  appropriations  of  water  for  a  Division,  and  also 
in  connection  with  applications  to  amounts  in  storage  res¬ 
ervoirs.  A.  They  are  kept  in  a  separate  file  and  all  the  cor¬ 
respondence  relating  to  it  attached. 

Q.  Will  you  produce  the  file  for  the  Kittitas  Division?  A 
(Witness  did  so.)  Yes,  sir. 

Q.  Referring  to  Plaintiffs’  Identification  “76’’,  I  will 
ask  you  to  state  what  it  is?  A.  That  is  the  application  and 
permit  issued  to  the  United  States,  Bureau  of  Reclamation, 
Permit  number  1719,  for  the  appropriation  of  water  from 
the  Yakima  River. 

Mr.  Chaffee.  I  now  offer  Identification  No.  76  in  connec¬ 
tion  with  the  witness’  deposition  as  Exhibit  No.  53  in  the 
present  suit. 

•  •••*••  *  •  • 

714  Q.  For  what  division?  A.  For  the  Kittitas  Di¬ 
vision. 

Mr.  Chaffee.  I  now  offer  Identification  77,  produced  in 
connection  with  the  deposition,  as  Exhibit  54. 

Mr.  Cheadle.  There  was  no  objection. 

!•••*••  •  •  • 
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Mr.  Chaffee.  I  might  say,  if  your  Honor  please,  that 
this  is  an  application  made  by  the  United  States  and  filed 
November  12,  1930,  and  it  is  to  appropriate  1300  cubic 
feet  of  waters  of  the  Yakima  River  for  lands  served  by  the 
Sunnyside  Canal,  and  it  gives  a  statement  on  the  last  page 
in  which,  in  substance,  it  asks  to  have  it  relate  back  as  of 
May  10,  1905.  This  is  more  than  sufficient  to  furnish  all 
the  water  that  has  been  furnished  in  that  division.  As  a 
matter  of  fact,  there  has  not  been,  on  an  average,  1300 
cubic  feet  that  has  been  appropriated,  but  this  was  made 
in  1930,  in  November,  asking  to  have  it  relate  back  to  May, 
1905. 

********** 

Q.  State  whether  or  not  a  permit  was  ever  granted  on 
that  application?  A.  No,  sir. 

715  Q.  I  call  your  attention  to  Plaintiffs’  Identification 
78,  and  will  you  please  state  what  it  is?  A.  That  is 
an  application  and  permit  Number  97,  issued  to  the  United 
States,  Bureau  of  Reclamation,  for  the  storage  of  water  in 
the  Cle  Elum  reservoir,  Yakima  Project. 
*#•#**#*•* 

(Application  and  permit  No.  97,  previously  marked  Plain¬ 
tiffs’  Exhibit  78  in  connection  with  the  deposition,  were 
marked  Plaintiff’s  Exhibit  55  and  received  in  evidence.) 

********** 

Q.  Referring  to  Plaintiffs’  Identification  number  79,  I 
will  ask  you  to  state  what  it  is?  A.  Application  3207,  and 
permit  number  98,  issued  to  the  United  States  of  America, 
Bureau  of  Reclamation,  for  the  storage  of  water  in  the 
Keechelus  River,  Yakima  Project. 

(Permit  No.  98,  previously  marked  Plaintiffs’  Exhibit  79 
in  connection  with  the  deposition,  was  marked  Plaintiff’s 
Exhibit  56  and  received  in  evidence.) 
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Q.  Referring  to  Plaintiffs’  Identification  80,  from 

716  the  word  “Permit”,  I  will  ask  you  to  state  what  it 
is?  A.  That  is  an  application  and  permit  number  99 

issued  to  the  United  States  of  America,  Bureau  of  Reclama¬ 
tion,  for  the  storage  of  water  in  the  Kaches  Reservoir, 
Yakima  Project. 

##*##••••• 

(Application  and  permit  number  99,  previously  marked 
Plaintiffs’  Exhibit  80  in  connection  with  the  deposition, 
were  marked  Plaintiff’s  Exhibit  57  and  received  in  evi¬ 
dence.) 

Q.  What  was  the  date  of  issuance  of  the  permit?  A.  July 
20,  1931. 

Q.  Referring  to  the  Permits  as  to  the  Cle  Elum  reservoir 
and  the  Keechelus  Reservoir,  I  will  ask  you  if  the  dates 
shown  in  these  permits  were  the  dates  that  the  same  were 
issued?  A.  Yes,  sir. 

Q.  Referring  to  Plaintiffs’  Identification  81,  I  will  ask 
you  to  state  what  it  is?  A.  That  is  Application  number 
3209,  and  permit  number  100,  issued  by  the  State  Super¬ 
visor  of  Hydraulics  to  the  United  States  of  America, 
Bureau  of  Reclamation,  for  the  storage  of  water  in  the 
Bumping  Lake  Reservoir. 

Mr.  Chaffee.  I  now  offer  what  was  marked  “Exhibit  81” 
and  attached  to  the  witness’  deposition,  as  Exhibit  No.  58 
in  this  trial. 

717  Application  No.  3209  and  permit  No.  100,  previ¬ 
ously  marked  Plaintiff’s  Exhibit  81  in  connection 

with  the  deposition,  were  marked  Plaintiff’s  Exhibit  58  and 
received  in  evidence.) 

*#•*#••••• 

Q.  Showing  you  Plaintiffs’  Identification  82,  I  will  ask 
you  to  state  what  it  is?  A.  It  is  application  number  3212, 
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permit  number  102,  issued  by  the  Supervisor  of  Hydraulics 
to  the  United  States  of  America,  Bureau  of  Reclamation, 
for  the  storage  of  water  in  the  Tieton  Reservoir. 

•  ••*#••**• 

(Application  No.  3212  and  permit  No.  102,  previously 
marked  Plaintiff’s  Exhibit  82  in  connection  with  the  de¬ 
position,  were  marked  Plaintiff’s  Exhibit  59  and  received  in 
evidence.) 

**###*##•# 

Q.  Referring  to  Plaintiffs’  Identification  83,  I  will  ask 
you  to  state  what  it  is?  A.  That  is  application  number  3211, 
Permit  number  101,  issued  by  the  State  Supervisor  of 
Hydraulics  to  the  United  States  of  America,  Bureau  of 
Reclamation,  for  the  storage  of  water  in  the  Clear  Creek 
reservoir,  Yakima  Project. 

#**##***## 

718  (Application  No.  3211  and  permit  No.  101,  previ¬ 
ously  marked  Plaintiffs’  Exhibit  83  in  connection 
with  the  deposition,  were  marked  Plaintiff’s  Exhibit  60  and 
received  in  evidence.) 

*######**# 

Q.  Referring  to  Plaintiffs’  Identification  84,  I  will  ask 
you  to  state  what  that  is?  A.  That  is  application  number 
3203,  amended  permit  number  1727,  issued  by  the  State 
Supervisor  of  Hydraulics,  to  the  United  States  of  America, 
Bureau  of  Reclamation,  for  the  appropriation  of  water 
from  the  Yakima  River  for  the  Roza  Division  of  the  Yakima 
Project. 

•  ••*#*•*#• 

(Application  No.  3202  and  permit  No.  1727,  previously 
marked  Plaintiffs’  Exhibit  84  in  connection  with  the  de¬ 
position,  were  marked  Plaintiff’s  Exhibit  61  and  received 
in  evidence.) 

•  *••«••••• 
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Q.  Referring  to  Plaintiffs’  Exhibit  “72”,  I  will  ask  you 
whether  that  includes  all  water  right  filings  by  the  U.  S. 
Bureau  of  Reclamation  for  the  Yakima  Project  and  per¬ 
mits  granted  for  the  use  of  waters  for  irrigation  purposes 
and  also  reservoir  permits?  A.  I  believe  it  does. 
«♦#•#••••• 

720  Q.  When  was  your  office  established,  Mr.  Barth- 
olet?  A.  June  15,  1917,  I  think  is  when  the  Water 
Code  became  effective. 

*#*##•*••• 

736  Deposition  of  0.  W.  Hoffman,  witness  for  plaintiffs. 

Direct  Examination 

•  *••*••••• 

Q.  State  your  name,  age  and  place  of  residence.  A.  0.  W. 
Hoffman,  seventy,  Sunnyside,  Washington. 

Q.  What  is  your  official  position  with  the  Sunnyside  Val¬ 
ley  Irrigation  District?  A.  Secretary. 

Q.  How  long  have  you  been  secretary  of  the  District? 
A.  Since  July,  1923. 

Q.  State  the  method  and  manner  that  it  came  to  your 
attention  in  connection  with  a  million  dollar  charge  against 
the  Sunnyside  Valley  Irrigation  District. 

A.  The  question  came  up  in  connection  with  the  charging 
of  excess  water  on  our  division,  and  the  question  arose  as 
to  a  connection  with  the  building  of  the  Cle  Elum  Dam, 
and  the  million  dollars  was  to  be  charge  on  top  of  con¬ 
struction  charges  of  this  project  in  order  of  satisfy  the 
Secretary  of  the  Interior  relative  to  the  returns  of 

737  the  cost  of  that  construction. 

Q.  From  what  source  did  you  first  get  this  in¬ 
formation  of  the  charge  you  referred  to? 
«••••••••• 
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A.  The  question  of  the  amount  came  from  Mr.  Preston 
who  was  Project  Superintendent  at  that  time. 

Q.  Did  you  get  any  other  official  notification  in  any  method 
or  manner  prior  to  this? 

•  ••••••••• 

738  A.  I  don’t  recall  any  prior  to  that  time. 

Q.  Yes.  State  whether  or  not  the  District  Board 
and  yourself  as  Secretary,  were  called  into  conference  in 
connection  with  the  million  dollar  charge  against  the  Dis¬ 
trict  ? 

*•**•*•*#• 

A.  We  were  called  in  several  times  at  the  Project  Super¬ 
intendent’s  office  relative  to  this  charge  of  a  million  dollars, 
and  it  was  tried  to  be  impressed  upon  us  that  our  lands 
were  short  of  water,  and  that  we  must,  of  necessity,  buy 
this  million  dollars  worth  of  water  or  our  lands  would  be 
deprived  of  a  certain  amount  of  water,  in  fact,  the  amount 
of  water  that  would  cover  claiming  that  that  was  storage 
water,  and  that  we  didn’t  buy  sufficient  storage  water  to 
take  care  of  our  lands. 

Q.  Who  made  this  statement?  A.  Mr.  Preston,  mostly. 

•  •«•••#•*• 

A.  In  the  early  time  Mr.  Preston  made  that  statement. 
Afterwards  Mr.  Stoutemyer  carried  on  the  same  idea,  the 
same  thought,  impressing  upon  us  the  idea  or  tried  to 
impress  it  rather,  the  idea  that  we  must  buy  more 

739  water  in  order  to  give  our  project  a  sufficient  amount 
to  irrigate  the  lands. 

•  ••••••••• 

Q.  State  what,  if  any,  further  statement  Mr.  Stoutemyer 
made  pertaining  to  this  million  dollar  charge. 

A.  Well,  we  took  it  up  at  different  times  with  Mr.  Stoute¬ 
myer  and  discussed  the  legality  of  placing  a  million  dollars 
against  this  project  as  a  construction  charge,  calling  his 


496 


attention  to  the  fact  that  the  Reclamation  law  of  the  United 
States  that  after  a  construction  charge  is  placed  it  cannot 
be  increased. 

•  •**#*••*• 

Q.  Just  go  ahead  with  any  further  statement.  A.  This 
was  a  construction  charge  and  not  a  construction  of  law. 
And  Mr.  Stoutemyer  stated,  then,  that — I  don’t  know  just 
the  exact  words — he  stated  in  regard  to  the  placing  of  it 
not  as  a  construction  charge  but  we  would  have  to  find 
some  other  way,  and  he  proposed,  then,  making  it 
740  a  rental  charge.  The  question  was  asked  him, 
“Wouldn’t  that  be  just  the  same?  We  are  getting 
the  money  from  the  same  source,  and  wouldn’t  it  be  just 
the  same  as  if  we  used  the  money  collected  here  and  putting 
it  down  as  a  rental,  and  you  proposing  to  use  it  as  a  con¬ 
struction  charge  to  build  the  Cle  Elum  Dam,  wouldn’t  that 
be  just  the  same  as  if  we  were  placing  really  a  construc¬ 
tion  charge?” 

•  •••••••*• 

A.  Mr.  Stoutemyer  then  stated  if  they  couldn’t  get  it 
one  way,  “we  would  have  to  get  it  another,”  that,  “we 
must  have  that  money  in  order  to  complete  the  contract 
for  the  construction  of  the  Cle  Elum  Dam.” 

•  #****#*♦* 

743  Q.  State  whether  or  not  at  a  later  conference  the 
question  was  taken  up  with  Mr.  Stoutemyer  with 

reference  to  purchasing  such  additional  water,  if  any,  as 
may  be  needed,  and  what  statement,  if  any,  he  made? 

•  •####••#* 

A.  Yes.  We  had  discussed  the  matter  with  Mr.  Stoute- 
myer  at  Yakima  after  we  had  our  conference  with  Dr.  Mead, 
and  he  said  he  would  not  consider  the  proposition,  that  he 
would  have  to  take  it  up  with  Dr.  Mead,  and  that  he  could 
not  consider  anything  less  than  a  million  dollars, 

744  because  that  was  the  amount  that  they  needed  to 
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complete  the  contract  for  the  construction  of  the  Cle  Elum 
Dam,  and  that  any  portion  of  this  amount  would  not  put 
them  in  a  position  where  they  could  go  on  with  this  con¬ 
struction. 

Q.  Do  you  recall  any  other  statement  of  either  Mr.  Mead 
or  Mr.  Stoutemyer? 

#####***** 

A.  Commissioner  Mead  made  the  statement  when  asked 
how  he  allotted  this  money  to  the  Sunnvside  Project,  that 
it  was  necessary  to  have  a  million  dollars  for  the  construc¬ 
tion  of  the  Cle  Elum  Dam,  and  that  he  didn’t  know  where 
else  to  place  it,  so  he  placed  it  on  the  Sunnyside  Project. 

Mr.  Stoutemyer:  That  is  objected  to  and  we  move  to 
strike  out  on  the  ground  that  a  conversation  with  Dr.  Mead 
is  not  admissible,  as  he  is  dead. 

The  Court.  The  same  ruling. 

#*##***•** 

A.  I  also  asked  Mr.  Stoutemyer  this  question: 
745  “Why  was  that  placed  at  a  million  dollars?  Why 
wasn’t  it  placed  at  a  million  and  one  dollars,  or  why 
wasn’t  it  nine  hundred  and  ninety-nine  thousand  dollars?” 
And  Mr.  Stoutemyer  replied  that,  “We  just  needed  a  mil¬ 
lion  dollars  to  complete  our  contract  for  the  construction 
of  the  Cle  Elum  Dam.”  Now,  I  might  say  in  that  con¬ 
nection  we  never  have  received  a  satisfactory  statement 
showing  the  amount  of  water  that  we  had  actually  bought, 
or  any  satisfactory  statement  showing  why  this  million 
dollars  was  placed  upon  this  project. 

Q.  State  whether  you  made  a  request  at  a  meeting  at 
Yakima  about  August  6,  1930,  with  reference  thereto.  A. 
I  asked  Superintendent  Preston  if  he  would  give  us  figures 
showing  the  amount  of  water  that  we  had  bought,  and  he 
said  he  would  be  glad  to  do  so,  and  he  gave  me — he  sent 
me  a  letter  with  a  letter  showing  the  figures  as  he  had 
given  him. 

Q.  Have  you  such  letter?  A.  I  have. 
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Q.  Produce  it,  please. 

Mr.  ChalTee:  Letter  from  Porter  J.  Preston  of  the  16th 
of  September,  1930,  to  the  Secretary  of  the  Sunnyside  Val¬ 
ley  Irrigation  District,  we  ask  to  have  marked  as  Plaintiffs’ 
Identification  number  “69”. 

Q.  Referring  to  Plaintiffs’  Identification  “69”,  I  will 
ask  vou  if  that  is  the  letter  vou  referred  to  as  having  re- 
ceived  from  Superintendent  Porter  J.  Preston?  A.  That 
is  the  letter. 

746  Q.  State  if  you  can  the  day  it  was  received.  A.  It 
was  received  September  17,  1930,  with  our  stamp 

upon  it. 

(Letter  from  Preston  to  Secretary  of  Sunnyside  Valley 
Irrigation  District,  marked  in  connection  with  Hoffman 
deposition  as  No.  69,  was  marked  Plaintiffs’  Exhibit  No.  62 
and  received  in  evidence.) 

•  •#«####•# 

747  Q.  Referring  to  Plaintiffs’  Identification  number 
“70”,  I  will  ask  you  to  state  what  it  is?  A.  These 

are  resolutions  passed  by  the  Board  in  protest  against  the 
charge  of  a  million  dollars  or  approximately  a  million  dol¬ 
lars  for  storage,  and  it  states  among  other  things — 

Q.  You  don’t  need  to  state  that  now.  What  was  the  date 
it  was  passed?  A.  September  16,  1930. 

Q.  Was  a  copy  of  that  furnished  to  Mr.  Preston?  A.  Yes. 
•  #•*•*•••• 

748  Q.  Referring  to  the  resolution  clause  contained  in 
the  last  paragraph  on  page  2,  and  that  first  para¬ 
graph  on  page  3,  do  you  wish  to  make  any  statement  as 
to  what  is  referred  to  in  the  last  two  lines  on  page  3 
of  this  resolution?  A.  That  refers  to  the  Supplemental 
water  rights  there  in  which  we  asked  that  the  determina¬ 
tion  be  made  in  each  and  every  instance  of  a  water  right 
on  the  ground  that  we  never  had  been  able  to  find  out  how 
much  water  the  Supplemental  lands  were  really  entitled  to. 
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Now,  from  tlie  past  usage,  we  do  claim  that  those 

749  contracts  meant  what  they  say,  that — 

#*######*• 

A.  That  refers  to  the  Supplemental  water  rights  there 
in  which  we  asked  that  the  determination  be  made  in  each 
and  every  instance  of  a  water  right  on  the  ground  that  we 
never  had  been  able  to  find  out  how  much  water  the  Supple¬ 
mental  lands  were  really  entitled  to.  Now,  from  the  past 
usage,  we  do  claim  that  those  contracts  meant  what  they 
say. 

•  ##•**•*«• 

750  Q.  Is  that  what  you  wanted  in  the  last  two  lines 
here  (referring  to  last  two  lines  on  page  3  of  Resolu¬ 
tion)  ?  A.  That  is  what  we  meant  by  a  determination  of  the 
Old  Supplemental  water-rights.  I  might  say  in  connection 
with  that,  when  they  sent  W.  W.  Johnson  on  the  project 
to  test  these  lands,  we  never  knew  anything  about  W.  W. 
Johnson  was  coining  until  he  was  here,  and  there  was  no 
meeting  or  conference  with  the  Board  of  Directors — in 
fact,  I  didn’t  know  that  he  was  on  the  ground  until  after 
he  was  working,  and  our  idea  of  determination  there  was 
to  point  out  or  find  out  how  much  water  these  lands  had 
been  using.  That  could  have  been  found  on  the  cards  with¬ 
out  any  field  inspection  whatever.  What  we  were  asking 
for  could  have  been  found  that  way. 

Q.  Now,  Mr.  Hoffman,  did  you  have  any  additional  con¬ 
ferences  or  hear  any  further  statements  by  Mr.  Stouteinver 
or  by  Dr.  Mead  pertaining  to  this  million  dollar  charge? 
If  so,  state  what  it  was  and  when  it  occurred. 

751  Q.  Do  you  recall  when  the  members  of  the  Board, 
and  the  accountant,  and  yourself,  and  myself,  were 

present  in  Yakima  about  September,  1932, — that  was  for 
the  purpose  of  protesting  against  the  enforcement  of  this 
order, — of  Dr.  Mead  making  a  statement  pertaining  to  this 
million  dollar  charge? 

#******##• 
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A.  I  think  that  was  the  meeting  where  he  said  he  had  to 
have  a  million  dollars  and  he  didn’t  know  where  else  to 
put  it. 

Q.  Did  he  make  any  further  statement — can  you  give 
the  full  statement  that  he  made  at  that  time? 

«*•***•••* 

752  A.  At  that  meeting  he  stated  that  this  had  already 
been  certified  to  the  Secretary  of  the  Interior,  and 

that  if  there  was  any  contest  or  litigation  it  would  jeopar¬ 
dize  the  appropriation  which  had  already  been  made  for 
the  starting  of  the  Cle  Elum  Dam,  and  it  would  be  necessary 
to  have  this  go  through  as  it  was  in  order  to  ratify  that 
contract.  He  stated  also  that  the  Government  was  very 
particular  now  in  its  accounting  to  see  that  those  laws  were 
carried  out;  that  prior  to  1924,  that  most  anything  went, 
and  they  could  get  by  with  those  things,  but  now  that  the 
Reclamation  fund  was  getting  low,  and  that  Congress  was 
watching  it  very  carefully,  and  that  we  couldn’t  get  by  with 
the  things  since  1924  that  we  could  prior  to  that. 

ft*#***#*** 

Q.  Do  you  recall  what,  if  any,  steps  were  taken 

753  toward  the  enforcement  of  the  public  notice  and 
order  of  October  17,  1930? 

•  #«*•••••• 

A.  The  method  to  enforce  the  public  notice  of  October  17, 
1930,  was  given  bv  cards  that  were  being  sent  out  bv  the 
Bureau  of  Reclamation  to  the  water  users  ordering  them 
to  sign  those  cards,  and  if  they  didn't  sign  them  by  a  cer¬ 
tain  date  their  gates  would  be  shut  down  to  a  certain  regu¬ 
lar — three  acre  feet  in  most  cases. 

Q.  And  what  was  the  date  the  gates  were  to  be  closed? 
A.  June  1,  1932. 

Q.  State  if  you  know  what  was  done  with  the  water  that 
was  running  in  the  canal  and  laterals  over  and  above  the 
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amount  required  to  furnish  the  respective  lands  after  the 
gates  were  closed?  A.  There  was  lots  of  water  running  over 
the  dam  at  the  time,  and  lots  of  water  running  down  the 
spillway,  that  is  the  Zillah  spillway  and  the  Sulphur  Creek 
spillway. 

######••♦• 

754  Q.  Now,  with  reference  to  what  has  been  termed 
“rental”  water  under  the  notice  of  October  17,  1930, 

what  statements  have  been  made  bv  the  officials  of  the 
Bureau  of  Reclamation  relative  to  the  payment  of  these 
amounts  if  the  Court  holds  good  the  public  notice  of  Oc¬ 
tober  17, 1930? 

•  *••*•*••• 

755  A.  Well,  those  payments  would  have  to  be  paid, 
or  the  water  would  be  shut  off  until  they  were  paid. 

Q.  Refreshing  your  recollection  upon  one  matter  which 
has  not  been  testified  to,  state  whether  or  not  protests  were 
made  by  the  water  users  in  connection  with  this 

756  public  notice  and  if  so,  what? 

•  •••*••••* 

A.  After  those  cards  were  sent  out  by  the  Bureau  of 
Reclamation  to  the  water  users  notifying  them  that  if  they 
didn’t  sign  those  cards  that  their  water  would  be  shut  down 
on  June  first,  we  called  a  meeting  of  the  Board  of  Directors 
and  read  the  cards,  and  we  interpreted  the  cards  as  being 
in  the  nature  of  a  threat  upon  the  water  users  that  if  they 
didn’t  sign  those  cards  that  they  would  be  shut  down  right 
away,  and  it  was  so  worded  that  we  thought  that  anything 
that  they  might  sign — if  they  signed  that  card  it  would 
jeopardize  their  water  rights,  and  so  we  had  a  meeting  of 
the  Board  of  Directors,  and  we  decided  to  send  out  notices 
and  suggesting  or  requesting  the  water  users  not  to  sign 
those  cards  because  they  would  be  jeopardizing  their  water 
rights,  and  they  didn’t  sign  them,  very  many  of  them  at 
any  rate. 
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Q.  State  whether  there  were  any  meetings  held  in  con¬ 
nection  with  it. 

A.  You  mean  meetings  of  the  Board? 

Q.  No,  meetings  of  the  water  users.  A.  Why,  yes,  we 
held  meetings  on  down  the  Valley  in  connection  with  the 
water  users  relative  to  this,  and  the  water  users  were  all 
behind  the  Board  of  Directors  to  a  man.  The  object 

757  of  the  meetings  was  to  notify  the  water  users  and 
educate  them  as  to  really  what  the  cards  meant. 

Q.  State  whether  any  protests  were  made  to  the  Reclama¬ 
tion  officials  in  connection  therewith. 
**••*#*•*# 

A.  We  had  asked  the  Reclamation  officials  at  various 
times  to  not  enforce  that  public  notice  of  October  17,  1930, 
with  the  hope  that  probably  we  might  be  able  to  work  out 
something  after  we  had  found  out  how  much  water  we 
had  actually  bought,  but  there  was  no  chance  anything 
could  be  done,  they  were  bound  to  have  that  million  dol¬ 
lars,  and  they  were  going  to  force  us  to  sign  the  contract 
right  then  by  shutting  down  the  gates  and  burning  out 
the  farmers. 

•  •••#*•*** 

758  F.  A.  Norton,  witness  for  plaintiffs. 

•  •••*••#** 

Direct  Examination. 

•  •••#••••# 

Q.  State  your  name.  A.  F.  A.  Norton. 

759  Q.  Where  do  you  live?  A.  Grand  View,  Washing¬ 
ton. 

Q.  Grand  View  is  in  the  Sunnyside  Division?  A.  Yes. 

Q.  Being  one  of  the  towns  in  that  division?  A.  Yes,  sir. 
Q.  What  training  or  educational  background  have  you, 
Mr.  Norton?  A.  I  have  a  Master  of  Science  degree  in 
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chemistry  from  the  South  Dakota  State  Agricultural  Col¬ 
lege.  Do  you  wish  my  experience? 

Q.  Yes ;  your  experience  in  connection  with  soil  and  water 
observations  in  connection  therewith,  and  your  experience 
in  irrigation.  A.  Following  graduation,  or  while  I  was 
still  taking  some  work  in  connection  with  my  degree,  I 
was  employed  as  assistant  chemist  in  the  South  Dakota 
Experiment  Station  for  three  years.  Following  this  I 
was  for  five  years  chemist  for  the  National  Canners  Lab¬ 
oratory  at  Pittsburgh,  Pennsylvania.  Following  this  I  took 
up  work  as  a  fruit  grower  on  the  Sunnyside  Division  where, 
for  29  years,  I  owned  orchard  property. 

Q.  Have  you  been  in  active  charge  of  that  property 
760  during  that  time?  A.  I  have. 

Q.  How  extensively?  A.  The  property  comprises 
110  acres  of  irrigated  orchard. 

Q.  Have  you  had  charge  of  overseeing  the  irrigation? 
A.  I  have  done  much  of  the  irrigation  and  I  have  over¬ 
seen  it  during  all  that  period. 

Q.  What  other  observation  or  experience  have  you  had 
in  connection  with  the  experiment  station  in  water  work? 
A.  As  to  other  work  I  have  had  in  this  connection,  in  1925 
I  did  classification  work  for  the  Sunnyside  office  in  reclassi¬ 
fying  certain  lands.  There  were  four  productive  classes 
and  two  non-productive  classes  in  which  reclassification 
was  desired.  In  addition  to  this,  I  served  several  years  as 
chairman  of  the  Irrigation  Institute  Committee  on  the  work 
of  the  irrigation  experiment  station  at  Prosser,  a  branch 
of  the  State  experiment  station,  in  regard  to  the  work  of 
the  station  of  interest  to  the  Irrigation  Institute. 

Further,  in  1931,  on  recommendation  of  the  director  of 
the  State  Experiment  Station,  I  was  appointed  by  the 
Indian  Irrigation  Service  and  spent  several  months  in  de¬ 
termining  the  lands  to  be  included  in  the  Wapato  Project. 
This  is  a  project  of  136,000  acres  directly  across  the  river 
from  the  Sunnyside  Division. 
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I  may  say  in  connection  with  this  work  that  there  were 
several  members  of  the  committee  determining  the  work: 
the  president  of  the  Water  Users’  Association,  the  Pro¬ 
ject  Engineer,  an  Indian  agent,  an  Indian  Agricultural 
Agent,  and  the  chief  agricultural  engineer  of  the  In- 

761  dian  Service,  Mr.  Singleton,  the  superintendent  of 
the  Prosser  Irrigation  Station,  and  myself;  and  the 

details  of  the  work  as  to  the  lands  to  be  recommended  for 
inclusion  were  determined  largely  by  Mr.  Singleton. 

Following  this,  similar  work  was  done  on  another  di¬ 
vision  of  the  Irrigation  Service  comprising  78,000  acres, 
approximately.  During  this  work  Chief  Engineer  Reed 
retired,  and  on  his  retirement  he  appointed  me  Acting 
Chairman  of  the  committee.  Mr.  Irsfeld,  the  Project  En¬ 
gineer,  was  later  appointed  chairman,  in  charge  of  the  work, 
and  had  immediate  charge  of  the  details  of  the  work  on  this 
project. 

Q.  State  to  what  extent,  if  any,  you  are  familiar  with 
the  lands  in  the  Sunnyside  Division  of  the  Yakima  Project, 
and  what  observations  you  have  made.  I  am  speaking  par¬ 
ticularly  in  connection  with  the  variation  of  water  require¬ 
ments,  if  any. 

762  Q.  Mr.  Norton,  in  connection  with  this  work  for 
the  Indian  Service,  will  you  explain  more  fully,  and 

make  it  clear,  your  duties  pertaining  to  the  water  duty  upon 
land  of  a  similar  nature  to  these  lands  in  question?  A.  We 
had  to  go  into  the  matter  of  soils.  I  might  state  that  this  is 
a  matter  which  I  went  into  somewhat  in  my  work  at  South 
Dakota  Experiment  Station;  but  in  that  work  on  the  res¬ 
ervation  we  had  to  go  into  the  matter  of  soils,  the  types 
of  soils,  and  the  relation  of  the  soils  to  irrigation,  to  deter¬ 
mine  the  practicability  of  inclusion. 

I  will  state  also  that  in  a  number  of  cases,  totaling  per¬ 
haps  a  dozen.  I  have  qualified  as  an  expert  witness  in  the 
Superior  Court  of  Yakima  County  in  matters  of  soils  and 
water  use,  and  I  also  spent  six  months  as  a  Federal  Land 
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Bank  appraiser,  where  the  matter  of  soils  and  irrigation 
practices  were  important  factors  in  the  determining  of  the 
values  of  land. 

•  •••••••** 

Q.  State  what,  if  any,  observations  you  have  made  as 
to  the  variation,  if  any,  of  water  requirements  of  lands  in 
the  Sunnyside  Valley  Irrigation  District.  A.  There  are 
several  factors  that  determine  the  duty  of  water:  the  type 
of  the  soil,  as  to  depth  and  character;  the  crop  is  also  a 
factor;  the  composition  of  the  soil  of  course  is  an  item. 

So  that  in  determining  the  duty  of  water  many  con- 
763  siderations  of  course  have  to  be  taken  up  in  connec¬ 
tion  with  the  matter. 

Q.  What  different  conditions  exist  in  the  Sunnyside  Val¬ 
ley  as  to  different  lands  with  reference  to  their  water  re¬ 
quirements?  A.  The  different  types  of  soil  as  to  sandiness, 
or  the  heavier  soils  in  the  matter  of  whether  there  is  a 
water-table  or  not;  the  matter  of  topography  as  to  the 
period  involved  in  the  flow  of  the  water  over  the  land;  the 
permeability  of  the  land,  the  penetration  of  the  water — 
those  are  some  of  the  items. 

********** 

Q.  At  my  request  did  you  make  a  study  of  these  three 
tracts  of  land?  A.  I  did. 

Q.  What  time  and  over  what  period  and  to  what  extent? 
A.  During  the  year  1937,  at  intervals  of  approximately  ten 
days,  I  made  sixteen  observations  on  each  of  these  three 
tracts,  and  during  the  year  1938,  about  midsummer,  I  made 
one  observation  on  each  of  the  three  tracts. 

•  •••*••*** 

768  Q.  Mr.  Norton,  state  what  particular  studies  you 
have  made  with  respect  to  the  proper  application  of 
water  for  irrigation  purposes  to  land  in  the  lower  Yakima 
Valley.  A.  I  made  various  studies  in  regard  to  the  use  of 
water  on  my  own  place,  and  in  addition — 
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Q.  Take  your  own  place,  and  tell  us  over  what  length  of 
time  and  to  what  extent.  A.  On  our  own  place,  for  the  29 
years  that  I  have  operated  the  place — 

Q.  How  large  is  it  ?  A.  Our  holdings  at  the  present  time 
are  110  acres.  Originally  they  were  about  fifty  acres. 

Q.  Have  you  been  in  active  charge  doing  it  yourself,  or 
through  men  employed  by  you  to  work  in  the  application  of 
water  upon  this  land  during  that  period?  A.  I  have  been 
actively  in  charge  during  all  this  period,  and  much  of  the 
work  I  have  done  myself. 

Q.  What  other  studies  have  you  made?  A.  During  the 
twenty  years  of  operation  of  the  Washington  Irrigation 
Experiment  Station  at  Prosser,  Washington,  about  ten 
miles  from  my  place,  I  have  been  a  close  student  of 
769  the  use  of  water  and  the  study  of  water  at  the  Pros¬ 
ser  Irrigation  Experiment  Station. 
********** 

Q.  Explain  more  fully  what  you  mean,  Mr.  Norton,  by 
being  a  student  of  that  subject.  A.  Frequent  trips  to  the 
institution  and  annual  observations  as  to  their  use  of  the 
water,  and  the  results  obtained  through  the  use  of  the  water. 

Q.  In  connection  with  these  three  tracts  what  studies  have 
you  made?  A.  I  made  sixteen  trips — I  think  this  was  testi¬ 
fied  to  yesterday — I  made  sixteen  trips  to  these  three  tracts 
in  1937  at  approximately  ten-day  intervals,  and  one  visit  of 
observation  over  all  these  tracts  in  the  summer  of  1938. 

Q.  What  time  during  the  season  of  1937  did  you  make 
those  studies?  A.  These  observations  started  approxi¬ 
mately  in  the  middle  of  May  and  ended  approximately  the 
middle  of  October. 

Q.  What  elements  are  necessary  to  take  into  considera¬ 
tion  in  an  irrigation  farmstead  such  as  we  have  in  the  lower 
Yakima  Valley? 

********** 

A.  One  of  the  first  considerations  is  the  matter  of  the 
type  of  soil  which  determines  the  use  of  water  and  the 
adaptability  for  crops.  Other  considerations  would  be  the 
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topography,  which  would  govern  the  ease  with  which 

770  the  lands  might  be  watered.  Other  considerations, 
of  course  , would  be  the  practical  use  of  the  water  in 

connection  with  those  two  items. 

##**•****« 

Q.  Have  you  had  any  experience  in  taking  the  land  in  its 
natural,  raw,  sagebrush,  undeveloped  state  and  putting  it 
into  an  irrigated  farmstead?  A.  Our  original  holdings,  ap¬ 
proximating  40  acres,  at  Grand  View  I  took  in  the  sage¬ 
brush  state  and  developed  from  the  beginning. 

Q.  With  your  own  labor,  or  under  your  direct  supervi¬ 
sion?  A.  Under  my  supervision;  yes. 

Q.  Have  you  had  other  observations  in  that  particular, 
than  your  own?  A.  Yes.  I  have  had  occasion  to  be  famil¬ 
iar  with  the  development  of  a  great  deal  of  land  in  the  Yak¬ 
ima  Valiev. 

* 

Q.  When  you  take  a  piece  of  raw  land,  what  is  the  first 
consideration,  the  first  thing  that  is  necessary  to  do  in  con¬ 
nection  with  its  development?  A.  The  first  thing  is  to  de¬ 
termine  the  general  topography,  how  that  may  affect  the 
laying  out  of  the  system  and  determining  the  plan  of  farm 
ditches  which  will  convey  water  to  serve  the  tract. 

Q.  Will  you  state  more  fully  what  elements  or  things  are 
necessary  to  consider  in  connection  with  this  plan,  to  make 
it  more  clear?  A.  The  water  delivery  is  at  the  high  point 
of  the  farm  unit,  and  it  is  necessary  to  be  able  to  convey 
water  from  that  high  point  to  the  different  portions 

771  of  the  farm  unit ;  and  in  connection  with  that  the  to¬ 
pography  of  the  land  comes  in.  It  is  necessary  to 

construct  subdivisions  of  the  farm  unit  that  are  practically 
adapted  to  irrigation. 

Q.  Are  there  other  things  that  you  take  into  considera¬ 
tion  in  laying  out  this  farm  plan  that  you  refer  to?  A.  The 
natural  drainage  has  to  be  considered,  and  the  area  of  these 
subdivisions  to  which  the  tract  lends  itself.  There  are  a 
number  of  practical  considerations  in  laying  out  a  farm 
unit  for  irrigation. 
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Q.  Then,  do  I  understand  you  correctly  that  the  first 
thing  is  to  make  your  plan  l'or  your  irrigation  system  on  a 
particular  tract  of  land ?  A.  Yes,  sir. 

Q.  After  you  have  your  plan,  what  is  the  next  step  that 
you  take  in  order  to  put  it  into  a  farm  unit?  A.  The  next 
step  i>  to  do  the  necessary  grading  of  these  subdivisions  so 
that  ine  water  may  be  conveyed  over  these  subdivisions  to 
adwiniage.  I  will  state  in  this  connection  that  in  the  North¬ 
west  the  general  topography  of  our  land  is  such  that  dur¬ 
ing  the  5  >  years  or  so  of  our  irrigation  experience  we  have 
developed  what  i.->  known  as  the  corrugation  system  of  irri¬ 
gation,  and  our  canals  and  laterals  and  our  farm  ditches 
are  all  laid  out  in  connection  with  this,  which  requires 
s:.  all  ditches  or  corrugations  to  lead  the  water  over  the 
land;  so  that  it  is  necessary  to  first  convey  the  water  to  the 
different  tracts  to  be  irrigated  and  it  is  necessary  to  have 
those  graded  so  that  the  water  will  run  over  the  land  to  ad¬ 


vantage. 

Q.  After  you  get  the  grading  done  what  is  the  next 
772  thing  to  do?  A.  The  next  thing  would  be  the  con¬ 
struction  of  these  farm  ditches  themselves — farm 
ditches  or  flumes,  whatever  is  used  for  the  conveyance  of 
the  water. 

Q.  And  the  next  step?  A.  The  first  step  would  be  the 
construction  of  these  small  ditches  or  corrugations  that  I 
spcke  of,  which  will  carry  the  water  to  the  different  fields. 

Q.  That  is,  in  the  different  fields,  you  mean?  A.  Yes. 

Q.  Describe  more  fully  these  corrugations,  as  to  the  depth 
and  the  distance  apart,  and  so  forth.  A.  The  general  prac¬ 
tice — and  this  is  confirmed  by  the  work  at  the  Prosser  irri¬ 
gation  station — the  general  practice  as  to  corrugations  has 
been  found  to  be  approximately  thirty  inches,  the  distance 
between  the  ditches  or  corrugations,  and  this  requires  ap¬ 
proximately  a  24-hour  basis  on  the  average  type  soils. 

Q.  So,  the  third  thing  is  putting  in  the  corrugations,  and 

then  vou  are  readv  for  the  water?  A.  Yes.  The  number 
*  • 

of  these  corrugations  will  be  modified  by  the  soil  type  and 
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the  length  of  the  run  and  some  things  like  that,  and  sub-soil 
conditions,  such  as  the  water  table.  There  are  several  fac¬ 
tors  that  can  enter  in. 

Q.  With  reference  to  the  length  of  these  small  corruga¬ 
tions  what  observations,  if  any,  have  you  made  at  the  exper¬ 
iment  station  where  this  has  been  studied  for  a  number  of 
years,  and  on  your  own  land  ?  A.  In  one  permanent  irriga¬ 
tion  experiment  that  has  been  continued  for  a  number  of 
years  in  an  orchard  with  an  alfalfa  cover-crop,  and 

773  where  there  is  a  two  and  a  half  percent  slope,  the 
length  of  the  runs  is  416  feet — 

#*#####*## 

A.  It  is  necessary  to  apply  certain  amounts  of  water. 
What  we  wish  to  do  is  to  simulate  rainfall.  We  cannot  do  it 
exactly.  But  it  is  necessary  to  apply  certain  amounts  of 
water  to  these  fields  in  a  practical  way. 

Q.  Is  it  your  own  experience  and  observations  there?  A. 
I  have  been  upon  these  fileds  numerous  times,  and  as  I  have 
observed  the  irrigation  we  have  found  it  desirable  to  em¬ 
ploy  forty  acre-inches — 

*##*•****• 

774  The  Witness.  I  will  say  that  it  has  been  the  prac¬ 
tice  in  this  field  to  use  40  acre-inches.  Other  amounts 

have  been  used  in  other  experiments  to  determine  the 
amounts  desirable  to  use.  They  have  used  30  acre-inches, 
40  acre-inches  and  50  acre-inches  to  determine  the  desir¬ 
able  amount  to  use,  and  they  have  found  that  an  application 
of  40  acre-inches — 

###•«*•#** 

The  Witness.  In  this  experiment,  using  different  amounts 
of  water  which  is  applied  in  these  different  quantities,  where 
they  applied  40  acre-inches  in  five  irrigations,  24-hour  runs, 
they  secured  satisfactory  results.  Using  the  30  acre-inches 
— now,  this  is  water  free  from  conveyance  losses  and  run- 
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off,  water  placed  upon  the  land,  not  that  delivered  at  the 
headgate — 

Q.  May  I  ask  you  one  question  there  ?  What  would  that 
mean  in  terms  of  water  delivered  at  the  land — this  30  or  40 
acre-inch  application  of  water  to  the  land  ?  A.  Farm 
775  conveyance  losses  are  usually  ten  to  fifteen  per  cent, 
and  also  farm  run-off  will  vary  perhaps  10  to  15  per 
per  cent  or  5  to  15  per  cent;  so  that  as  compared  with  gen¬ 
eral  farm  practice  it  would  require  at  least  25  per  cent  more 
water  delivered  at  the  farm  headgate  to  keep  an  equal 
quantity  of  water  actually  applied  to'  those  fields.  Where 
40  acre-inches  is  applied  in  five  irrigations  of  8  acre-inches 
each,  very  satisfactory  results  are  obtained.  Where  30 
acre-inches  was  used,  the  results  were  less  satisfactory. 
Where  greater  amounts  were  used  there  was  no  propor¬ 
tional  increase  in  crop  results.  So  it  would  appear  that 
the  40  acre-inches  approximated  a  desirable  duty  of  water. 

Q.  Upon  what  class  of  soil  generally?  A.  That  is  what 
is  known  as  Class  A  land.  Under  the  Sunnvside  Division 
there  is  a  good  type  of  soil  under  this  class,  somewhat  more 
sandy  than  some,  but  not  a  sandy  type  particularly. 

780  Q.  You  stated,  Mr.  Norton,  that  the  first  thing 
to  consider  in  an  irrigation  farmstead  is  the  plan. 

Feferring,  first,  to'  the  Ottmuller  or  Eder  ranch,  I  will  ask 
you  to  describe  to  the  court  the  plan  for  the  irrigation  of 
that  ranch.  A.  (Standing  at  blackboard)  In  considering 
the  topography  of  the  ranch  we  have  a  natural  drainage 
right  through  here  (indicating)  with  an  area  of  high  land 
here  (indicating),  and  with  land  comparatively  high 

781  around  two  sides.  This  area  here  (indicating  on  plat) 
is  the  tract  that  is  irrigated  in  connection  with  the 

farm  to  the  east,  and  in  turn  Mr.  Ottmuller  has  arranged  to 
rotate  water  which  is  carried  over  into  this  corner  of  the 
other  tract  to  the  east  (indicating).  There  would  be  a  trian¬ 
gular  area  approximately  in  that  direction  (indicating). 
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Q.  About  the  same  size  as  the  triangular  area  down  here 
(indicating)  that  your  referred  to?  A.  Yes.  In  each  case 
about  five  acres  was  involved,  approximately  five  acres  here 
and  approximately  live  acres  over  there  (indicating),  which 
facilitated  irrigation  of  two  tracts.  This  could  have  been 
reached,  of  course,  by  piping  or  high  flume,  but  rotation  was 
more  practicable. 

Q.  Will  you  indicate,  please,  where  the  water  is  delivered 
to  the  35  acres  of  the  Ottmuller  or  Eder  ranch  and  the  5 
acres  to  the  ranch  adjoining  to  the  east?  A.  The  high 
point  or  delivery  point  for  Mr.  Ottmuller  is  at  the  south¬ 
west  corner.  He  takes  water  from  this  corner  (indicat¬ 
ing).  I  might  indicate  that  the  main  delivery  is  north  to 
this  corner  (indicating)  and  east  to  this  corner  (indicat¬ 
ing).  He  has  another  delivery  running  over  to  this  point 
and  north  to  this  point  (indicating) ;  all  of  this  being  irri¬ 
gated  through  that  ditch  (indicating).  Then  he  has  another 
ditch  coming  to  this  point  and  extending  to  here  (indicat¬ 
ing),  irrigating  this  portion  through  here  (indicating). 

Q.  You  did  not  cover  this  part  up  here  to  the  northeast, 
did  you  (indicating)?  A.  Yes.  In  conveying  his  water 
here  (indicating)  there  is  an  area  reached  over  on 
782  this  corner  (indicating)  that  he  irrigates  south.  It  is 
a  part  of  this  main  delivery.  In  laying  this  out  Mr. 
Ottmuller  had  a  narrow  strip  along  the  main  lateral  that 
was  so  high  that  it  appeared  impracticable  to  grade  it  for 
his  ditch  to  come  clear  back  to  the  main  canal.  So  there  is 
a  narrow  strip,  perhaps  60  feet  wide,  between  his  service 
ditch  here  (indicating)  and  the  lateral. 

Q.  How  large  is  that  lateral ? — about;  just  generally?  A. 
I  imagine  it  is  four  or  five  feet  acress  and  two  or  three  feet 
deep. 

Q.  Go  ahead.  A.  This  particular  area  required  special 
treatment  for  irrigation.  It  receives  a  certain  amount  of 
irrigation  in  the  nature  of  subbing  from  lines  lying  between 
this  lateral  and  this  service  ditch  (indicating),  so  that  the 
irrigation  requirements  would  vary  somewhat  from  the  rest 
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of  the  field.  In  the  year  1937  he  used  this  for  grading  po¬ 
tatoes  for  seed  for  the  subsequent  year,  and  they  were  not 
planted  until  about  the  first  of  July,  and  received  a  limited 
quantity  of  water.  On  August  16  I  had  occasion  to  observe 
the  irrigation  of  this  tract;  and  the  water  was  turned  in  in 
the  morning  and  flowed  through — I  was  advised,  two  or 
three  hours  after  I  was  there,  which  would  mean  a  matter 
of  some  eight  or  ten  hours  irrigation,  and  the  water  would 
be  turned  off.  He  did  this  by  heading  up  his  water  before 
he  reached  this  service  ditch,  so  that  he  could  get  the  water 
out  on  this  narrow  strip. 

Q.  Did  he  use  the  entire  head  for  that  purpose?  A.  As 
I  recall,  he  used  approximately  the  entire  head  for  those 
hours  in  getting  his  water  to  that  narrow  strip.  Taking  his 
place  generally,  he  has  laid  out  his  place  to  quite  good 
783  advantage.  There  is  quite  a  good  slope  here  (indi¬ 
cating),  so  that  while  these  ditches  are  somewhat 
longer  than  some  others,  I  still  think,  considering  the  slope, 
that  they  are  not  excessive,  and  it  would  not  be  advantage¬ 
ous  to  cut  his  runs  in  two,  because  he  would  increase  his 
irrigation  difficulties  and  also  his  ground  losses  of  water 
with  another  service  ditch,  so  that  this  run  would  not  be 
excessive. 

The  same  thing  could  be  said  down  in  here  (indicating) 
where  some  runs  are  somewhat  longer.  He  comes  down 
into  his  lower  ground  where  the  slopes  taper  off,  and  the 
water  penetrates  more  rapidly  as  it  stands  in  the  irrigation 
ditches.  The  length  of  these  runs  in  here  and  here  and 
here  (indicating  on  plat)  are  very  satisfactory,  consider¬ 
ing  the  general  slope  and  topography. 

Q.  You  first  mentioned  that  it  was  necessary  to  grade 
a  piece  of  land  to  put  in  irrigation.  What  observations  did 
you  make  of  this  Eder  ranch  in  connection  with  the  grad¬ 
ing?  A.  The  grading  was  all  very  satisfactory,  the  water 
passing  over  in  the  corrugations  to  good  advantage. 

Q.  State  further  what  you  observed  in  connection  with 
the  actual  distribution  of  the  water  on  this  land  during  the 
time  that  you  studied  it.  A.  Mr.  Ottmuller  is  a  German, 
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and  all  of  his  work  was  done  with  the  usual  German  plan¬ 
ning  and  methodical  application,  and  I  would  say  he  was 
perhaps  over-careful  in  trying  to  get  things  done  right, 
rather  than  with  an  degree  of  neglect.  I  would  say  it  was 
very  good. 

Q.  Go  ahead  and  describe  a  little  more  fully  the  question 
of  distribution  and  waste  water  and  other  elements 

784  as  to  anything  you  observed.  A.  In  regard  to  waste 
water,  Mr.  Ottmulier  picked  up  all  of  the  waste  water 

from  these  tracts  and  used  it.  I  think  lie  used  it  on  a  por¬ 
tion  of  the  potatoes  here  (indicating).  But  I  think  he  used 
most  of  it  on  the  alfalfa.  The  waste  water  from  these  two 
tracts  he  packed  up  and  used  as  far  as  available  on  this 
field  of  potatoes  (indicating).  That  meant  that  the  only 
waste  water  really  involved  was  that  down  in  this  natural 
drain  (indicating),  and  that  was  a  moderate  amount. 

Q.  AVhat  observations  did  you  make  in  connection  with 
the  distribution  of  the  water,  whether  or  not  he  looked  after 
it  or  let  it  go,  and  so  forth?  A.  Ilis  plan  of  irrigation  was 
the  one  most  largely  employed,  in  24  hour  runs.  Most  of 
these  farmers  cannot  get  full  time.  You  have  to  get  80  to 
100  acre  tracts,  and  then  it  is  advisable  to  have  an  irri¬ 
gator,  and  much  of  this  work  has  to  be  done  in  addition  to 
the  field  work,  and  of  course  there  is  a  limit.  A  man  doing 
a  dav’s  work  in  the  field  and  having  his  other  chores  to  do 
is  limited  in  time  that  can  be  devoted  to  irrigation.  But 
the  work  here,  I  would  say,  was  very  well  done.  The  cor¬ 
rugations  were  in  good  shape  and  the  farm  service  ditches 
were  in  good  shape.  At  the  beginning  of  the  season  they 
were  cleaned  as  required,  and  the  general  application  was 
well  attended  to. 

Q.  How  about  the  little  corrugations  in  the  fields?  A. 
Those  were  renewed  as  necessary  throughout  the  season 
and  kept  in  good  condition. 

Q.  In  your  opinion  and  from  your  observation,  was  the 
amount  of  water  that  was  delivered  to  that  land 

785  necessary  to  beneficially  irrigate  it?  A.  Yes. 
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The  Witness.  My  judgment  was  that  the  water  delivered 
was  required  and  used  to  advantage  in  growing  crops. 

###**••#•« 

7S6  Q.  In  connection  with  the  crop  production  upon 
that  ranch,  what  observations  did  you  make  in  con¬ 
nection  with  the  crops  that  were  produced  there?  A.  The 
crops  were  good  crops  for  that  land — above  the  average, 
probably. 

Q.  What  would  you  say  about  the  general  farming  prac¬ 
tice?  A.  It  was  good. 

787  Q.  In  connection  with  the  strip  on  the  side  that 
was  irrigated  for  the  entire  distance,  in  your  opin¬ 
ion  was  that  the  practical  way  to  handle  that  ?  A.  That  was 
a  special  problem  and  I  think  he  handled  it  in  as  construc¬ 
tive  a  way  as  he  could.  It  was  a  special  problem  and  is  not 
concerned  with  the  general  farm  irrigation  problem. 

Q.  Now,  in  connection  with  getting  water  to  that  tract 
of  land,  if  you  are  going  to  cut  those  rows  in  two,  what 
would  it  have  been  necessary  to  have  done?  A.  Here  (in¬ 
dicating)  ? 

Q.  Yes.  A.  It  would  have  been  necessary — the  level  of 
this  ditch  along  here  was  too  low  to  have  taken  out  water 
on  to  the  higher  land  above  it.  It  would  have  been  neces¬ 
sary  to  have  raised  the  water  to  a  little  higher  level  here 
and  taken  a  service  ditch  down  along  the  canal  to  cut  over 
as  a  head  ditch,  and  that  would  have  involved  too  much 
work  and  too  much  loss  of  water  to  be  practical. 

Q.  You  think  it  would  take  more  water  that  way  than  the 
wav  he  is  handling  it?  A.  Yes. 

Q.  Now,  coming  to  the  Parks  ranch,  Exhibit  No.  SO,  the 
first  thing,  I  believe  you  stated,  was  about  the  plan.  I  will 
ask  you  to  state,  in  connection  with  the  Parks  ranch,  what 
observations  you  made  in  connection  with  the  plan,  whether 
that  was  a  proper  plan  for  an  irrigation  system  upon  that 
ranch.  A.  It  also  is  quite  well  planned  as  regards  farm 
ditches.  The  delivery  in  this  case  is  up  in  this  corner  (in¬ 
dicating)  and  at  this  point  the  service  ditch  along 

788  here  is  to  a  degree  elevated. 
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This  point  here  (indicating)  is  really  the  high  point,  so 
that  water  is  brought  to  this  point,  but  in  that  interval  it 
serves  this  field. 

At  this  point  he  either  continues  his  water  through  to  this 
point,  irrigating  this  pasture,  or,  when  he  wants  to  irrigate 
these  other  fields,  he  diverts  his  water  through  this  ditch  to 
this  point. 

From  here  he  diverts  his  water  through  these  fields  here 
along  this  line.  For  these  fields  he  carries  it  through  here 
(indicating).  For  this  line  down  here  he  carries  the  water 
along  this  service  ditch.  At  this  point  he  can  divert  his 
head  and  bring  his  water  dawn  to  this  area  in  here. 

There  is  an  area  over  here — the  water  carried  to  this 
farm  is  carried  further  down  here  to  irrigate  this  area  back 
in  here. 

That  plan  arises  from  the  fact  that  there  is  in  this  case  a 
natural  drainage  through  here  (indicating) — that  is  some¬ 
what  lower.  A  service  runoff  is  centered  in  this  area  right 
through  here.  There  is  a  covered  drainage  through  here, 
with  a  manhole  inlet  at  this  point.  The  service  drainage, 
where  it  occurs,  passes  into  the  canal  here,  and  there  is  also 
service  drainage  onto  the  ranch  below  it  at  this  point. 

Q.  There  are  a  lot  of  irregular  fields  there.  Why  is  it 
necessary  to  have  fields  irregular?  Why  couldn’t  they  be 
laid  out  nice  and  even  and  have  them  in  good  shape?  A.  As 
already  indicated,  it  is  necessary  to  lay  out  these  tracts 
according  to  topography. 

Q.  Why  is  it  necessary?  A.  There  are  two  rea- 
789  sons.  One  is  the  economy  in  putting  the  water  on — 
that  is,  the  saving  of  the  labor  in  the  grading  and  in 
the  construction  of  service  ditches,  and  the  second  consid¬ 
eration  is  that  so  far  as  necessary  it  is  desirable  not  to  dis¬ 
turb  the  top  level  of  the  soil. 

The  fertility  of  the  soil  over  long  periods  has  been  cen¬ 
tered  on  the  top  two  feet  or  so  of  soil,  and  if  that  is  removed 
it  takes  a  long  period  to  rebuild  and  reestablish  the  fertil¬ 
ity  of  the  soil. 
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Q.  Taking  these  elements  you  have  taken  into  considera¬ 
tion,  do  you  consider  that  that  was  a  proper  plan  to  irrigate 
the  Parks  ranch?  A.  Yes,  I  do.  There  are  two  ditches 
here  (indicating)  that  appear  somewhat  long.  For  in¬ 
stance,  these  ditches  here  on  the  map  appear  longer  than 
desirable,  perhaps,  but  Mr.  Parks  has  a  water  table — that 
is  underground  water;  perhaps  your  Honor  understands 
it.  It  is  where  the  water  has  risen  through  the  practice  of 
irrigation  in  the  valley,  so  that  water  may  be  three  to  four 
or  five  to  six  feet  below  the  surface  itself. 

Through  here  (indicating)  there  is  a  water  table,  so  that 
the  water  requirement  of  this  land  down  here  is  very  low 
— in  fact,  in  my  observations  of  Mr.  Parks’  irrigation — 
this  (indicating)  is  alfalfa,  but  he  put  in  potatoes  in  June 
of  1937,  and  in  his  irrigation  of  his  potatoes  he  was  care¬ 
ful  not  to  let  his  water  run  clear  down  into  the  lower  por¬ 
tion  of  that  field,  to  a  considerable  extent,  because  from  the 
subbing  he  did  not  seed  much  water  down  there.  Still,  at 
the  same  time  he  had  the  alkali  in  good  control  down  there, 
so  it  wasn’t  an  excessive  problem  in  that  connection, 
790  either.  So  there  is  a  special  problem  there  that  he 
was  meeting  very  well. 

Those  are  the  longest  rows  he  has  involved  (indicating). 
These  are  perhaps  a  little  longer  than  some  right  here,  too 
(indicating),  but  this  comes  down  into  this  natural  waste- 
wav  here,  with  drainage  below,  and  a  water  table  approxi¬ 
mating  a  high  point  there,  too,  so  there  was  low  water  re¬ 
quirement. 

The  same  thing  holds  in  here  (indicating).  This  comes 
down  into  this  natural  drainage,  where  there  was  a  lower 
water  requirement,  and  the  ground  levels  off  in  here,  so  that 
it  wasn’t  necessary  to  carry  a  heavy  head  of  water  in  there 
to  carry  up  into  the  lower  reaches. 

Q.  Now,  what  observation  did  you  make  in  connection 
with  the  efficiency  of  the  distribution  of  water?  A.  I  would 
say  it  was  very  good.  Mr.  Parks  has  a  special  problem 
with  his  tracts  as  regards  these  others,  because  he  has  this 
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water  table  under  his  land.  Also,  his  land  is  sandy,  more 
so  than  these  other  tracts,  more  so  than  the  general  average 
in  the  valley. 

Now,  that  gives  him,  to  a  degree,  a  special  problem  with 
his  ranch.  When  I  first  went  onto  his  ranch  my  impression 
was  that  his  corrugations  were  too  far  apart,  but  that  fitted 
in  with  his  handling  of  his  water.  He  was  using  twenty- 
four  hour  application,  which  are  desirable  when  they  can 
be,  and  with  his  water  table  and  the  degree  of  water  he 
turned  into  his  corrugations  or  field  ditches  and  the  twen¬ 
ty-four  hour  applications,  he  was  getting  good  penetration, 
so  far  as  filling  the  water  bases  between  his  corrugations 
were  concerned,  with  as  economical  use,  I  think,  as  he  could 
secure. 

Now,  he  could  have  gone  at  the  matter  in  another 
791  way.  He  could  have  held  the  corrugations  closer 
together  and  shortened  his  ruts,  but  if  he  had  done 
that  he  would  have  doubled  his  requirements  as  regards 
labor.  With  every  service  ditch  that  you  use,  you  increase 
your  seepage  losses,  and,  to  my  mind,  he  was  meeting  his 
problem  there  as  effectively  with  his  somewhat  wider 
ditches,  as  long  as  he  had  his  water  table  that  kept  him 
from  having  excessive  penetration. 

As  soon  as  the  water  reached  that  water  table  the  water 
would  tend  to  penetrate  sideways  instead  of  vertically.  He 
was  securing  good  service  with  his  water. 

Q.  Now,  with  regard  to  the  penetration  of  water,  Mr. 
Norton,  taking  the  Ottmuller-Eder  ranch,  or  ranches  where 
there  are  no  water  tables,  tell  us  the  depth  at  which  it  is 
desirable  to  obtain  penetration  and  irrigation  and  tell  us 
your  observations  and  studies  of  experimental  stations  in 
that  particular.  A.  To  make  use  of  the  soil  for  plant 
growth,  we  need  to  get  a  penetration  of  about  six  feet.  Many 
of  the  plant  roots  grow  deeper — the  alfalfa  may  grow  two 
or  three  times  deeper  than  that — but  most  of  them  grow  six 
feet,  so  it  is  desirable  to  secure  six  feet  of  penetration. 

Now,  at  the  Prosser  Experimental  Station,  where  they 
applied  four  acre  inches  in  twenty  irrigations,  they  failed 
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to  get  the  desired  penetration  that  they  did  when  they  ap¬ 
plied  eight  acre  inches  in  five  applications,  showing  the 
desirability  of  applying  the  water  so  that  you  do  get  that 
penetration;  and  that  is  one  of  our  problems  in  the  Yak¬ 
ima  Valley,  in  regard  to  the  fie]d  application  of  the  water, 
rather  than  the  matter  of  excessive  loss  from  penetration. 

For  instance,  the  water  table  that  we  have  here  in 

792  the  Parks  ranch  does  not  come  from  the  application 
of  the  water  in  irrigation  in  these  fields.  It  comes 

from  seepage  losses  in  connection  with  the  service  ditches — 
#***•••#•# 

The  Witness.  At  that  point,  approximately  one-fourth 
of  the  water  delivered  to  the  Sunnyside  Division  is  lost  in 
conveyance  losses  in  serving  the  different  farms,  and  there’s 
another  ten  to  fifteen  per  cent  conveyance  losses  in  getting 
the  water  onto  the  field  after  it  gets  to  the  farm,  and  the 
point — of  course,  some  of  it  is  evaporation  losses,  hut  the 
major  portion  of  it  is  ground  water,  deep  seepage,  and  it  is 
that  water  passing  into  the  subsoil  and  coming  up  into  these 
farms  that  causes  the  water  tables,  not  the  penetration  of 
the  water  from  the  fields  irrigated  into  the  subsoil.  So 
that  matter  of  penetration  is  important,  because  in  gen¬ 
eral,  with  our  irrigation,  one  of  the  difficulties  is  the  fail¬ 
ure  to  get  that  penetration,  rather  than  excessive  penetra¬ 
tion. 

By  Mr.  Chaffee: 

Q.  Will  you  state  a  little  more  fully  your  observations 
and  studies,  particularly  at  the  Prosser  station,  as  to  the 
effect  of  getting  deep  penetration  rather  than  a  shallow 
penetration,  and  the  necessity  of  a  twenty-four  hour  run,  or 
approximately  that,  generally?  A.  Well,  in  general, 

793  I  think  I  have  stated  w^e  have  our  roots  and  it  is  nec¬ 
essary  to  get  the  water  down  there,  where  we  can  use 

the  maximum  soil  capacity  of  the  field. 

Q.  Now,  with  reference  to  the  time  it  requires  in  these 
runs,  you  said  they  w’ere  about  416  feet  long.  Under,  you 
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might  say,  moderately  tight  soil  or  heavy  soil  how  long 
would  it  take  the  water  running  these  in  these  corrugations 
in  order  to  get  that  penetration ?  A.  I  might  make  a  state¬ 
ment  as  to  how  peneration  is  secured.  As  the  water  passes 
into  these  corrugations  the  first  effect  is  to  fill  the  surface 
soil,  and  that  is  comparatively  rapid.  Now,  the  water 
passes  into  the  soil  in  two  ways,  vertically  and  laterally. 
The  vertical  penetration  is  rapid  at  first,  but  as  this  sur¬ 
face  soil — I  think  the  Prosser  station  has  found  that  the 
capacity  of  the  soil  is  two  and  a  half  acre  inches  per  cubic 
foot. 

Q.  That  is  the  amount  of  water  it  would  hold  in  a  cubic 
foot?  A.  Yes.  The  spaces  in  the  soil  will  pick  up  about 
that  much  water,  and  when  those  soil  spaces  are  filled,  then 
the  water  passes  either  vertically  down  or  laterally. 

Now,  that  means  that  in  general  as  the  wTater  progresses 
in  these  ditches  this  subsurface  soil  is  filled.  The  water 
then  passes  farther  down,  but  at  a  lower  rate  so  far  as  the 
vertical  penetration  is  concerned. 

Now,  that  vertical  penetration  in  all  of  our  lands  is  quite 
largely  affected  by  a  calcareous  layer — it  is  not  recognized 
by  the  Bureau  of  Soils  as  hardpan.  It  is  just  a  denser 
layer,  somewhat  calcified.  It  has  slower  penetration,  but  it 
aids  very  materially  in  our  irrigation,  because  it 
794  checks  that  vertical  passage  of  the  water  and  facil¬ 
itates  the  carrying  of  water  down  through  these  runs 
to  the  end. 

By  the  Court: 

Q.  What  do  you  recognize  as  hardpan?  A.  The  hardest 
pan,  as  recognized  by  the  Bureau  of  Soils,  is  a  more  dense 
strata.  For  instance,  the  Bureau  of  Soils,  in  their  work  in 
the  classification  in  the  Bureau  of  Engineering  and  Irriga¬ 
tion,  make  no  mention  of  this  layer  that  I  referred  to,  which 
is  characteristic  of  the  whole  Yakima  Valley,  but  they  do 
recognize  various  areas  of  hardpan  that  are  still  denser 
that  the  water  will  not  penetrate. 
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Now,  the  conditions  that  I  have  outlined  facilitate  the 
passage  of  water.  In  connection  with  this,  the  water  acts  in 
two  ways.  As  you  turn  in  a  head  and  as  you  get  penetra¬ 
tion,  you  have  to  have  a  head  that  will  carry  along,  but  as 
you  get  penetration  you  are  using  up  your  head  of  water 
that  you  turn  in  at  the  head  of  the  ditch,  so  that  as  the  water 
fills  up  the  soil,  going  down  through  one  of  these  runs,  you 
also  reduce  your  head  as  you  go  along,  because  you  are  us¬ 
ing  it  up  in  penetration. 

Now,  that  can’t  be  controlled  absolutely,  so  that  you  can 
come  down  to  the  end  of  the  ditch  and  not  have  any  run¬ 
off,  but  at  the  same  time  the  turning  in  of  a  head  in  here 
does  not  mean  that  when  you  get  down  to  the  end  here  you 
will  then  have  runoff  in  anywhere  near  the  proportion  in 
which  you  are  turning  in,  but  a  degree  of  control  has  to  be 
exercised;  and  in  the  operations  here  I  considered  that  the 
handling  of  the  water  to  secure  a  minimum  of  runoff  here 
was  done  to  good  advantage,  when  you  consider  the  fact 
that  a  farmer  has  his  other  work  and  he  cannot  give 
795  all  of  his  time  to  irrigation. 

.ft*##****** 

Q.  As  good  or  better  than  the  average  in  the  valley?  A. 
Better. 

Q.  And  with  reference  to  the  general  practice  in  the  val¬ 
ley,  what  have  you  observed  on  that?  A.  In  general,  there 
is  good  handling.  The  farmers  realize  the  value  of  their 
water  and  the  necessity  to  use  it  to  good  advantage. 

Q.  Now,  in  connection  with  Mr.  Parks’  general  farm  op¬ 
erations  there,  would  vou  describe  the  efficiencv  of  his  farm- 
ing?  A.  I  don’t  see  how  anybody  could  see  the  land  that 
he  took  there  and  the  condition  of  the  land  that  it  is  in  at  the 
present  time  and  think  otherwise  than  it  was  well  handled. 

Q.  In  everv  wav?  A.  Yes,  in  everv  wav. 

Q.  Now,  referring  to  the  Ottmuller  land  again,  you  spoke 

about  the  Parks  land  being  more  sandy.  To  what  extent 

or  how  would  vou  describe  the  Ottmuller  land  with  refer- 
* 

ence  to  being  sandy?  A.  It  was  perhaps  above  the  average 
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for  the  valley,  or  at  least  above  the  average  for  the  better 
lands  in  the  valley.  I  would  say  it  is  above  the  average  for 
the  better  lands  in  the  valley,  but  Mr.  Parks’  land  is  per¬ 
haps  one  of  the  extremely  sandy. 

Q.  I  do  not  know  whether  I  understand  you.  Is  the  Ott- 
muller  sandier  or  less  sandy  than  the  average  lands  in  the 
valley?  A.  It  would  be  less  sandv  than  the  sandy 

796  lands,  but  more  sandy  than  the  average  lands. 

Q.  Now,  referring  to  the  Fox  land,  being  Exhibit 
No.  81,  you  studied  that  also  ?  A.  I  did. 

Q.  What  about  the  plan  of  the  Fox  ranch?  A.  I  would 
consider  the  Fox  land  also  very  well  laid  out  as  regards  the 
plans.  There  are  two  deliveries.  There  is  one  delivery  at 
this  place  (indicating),  the  water  going  down  here  to  ser¬ 
vice  this  field,  coming  down  here,  and  passing  over  here, 
and  going  over  to  this  point  and  servicing  this  area  in  here 
and  at  the  same  time  servicing  this  area. 

There  is  a  natural  drainage  right  in  through  here  (indi¬ 
cating),  and  at  some  time  that  might  be  level,  but  there 
would  be  that  difficulty  of  the  moving  of  the  top  soil  if  that 
done,  but  it  was  necessary,  as  the  field  is  at  the  present 
time,  to  carry  the  water  along  here  to  service  this  area, 
here,  and  I  believe  this  corner  up  here — the  water  is  car¬ 
ried  along  here  and  passes  over  here  to  service  this  field. 
It  is  also  carried  on  down  here  and  brought  over  again  to 
service  this  area. 

This  other  delivery  is  at  this  point  (indicating)  for  this 
tract  in  here.  Water  is  carried  up  here  to  service  the  land 
here.  It  is  carried  along  here  to  service  this  land  and 
through  this  ditch  to  service  these  two  fields.  It  is  brought 
down  here  and  carried  out  in  this  ditch  to  service  this  area, 
and  at  a  point  in  here  there  is  a  siphon,  which  is  a  pipe  line, 
to  a  point  over  here  (indicating),  to  the  point  here,  to  ser¬ 
vice  the  area  in  here. 

It  is  quite  well  laid  out  in  regard  to  the  topography,  to 
get  as  desirable  fields  as  possible  as  farm  fields. 

797  Q.  Now,  in  connection  with  the  distribution  of 
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water,  what  observations  did  you  make  thereon?  A.  In  re¬ 
gard  to  the  distribution  of  water,  Mr.  Parks’  problem — 

Q.  Mr.  Fox,  A.  Mr.  Fox’  problem — he  has  no  water  table, 
and  he  has  somwhat  sandy  soil.  It  is  somewhat  less  than 
Mr.  Parks’,  somewhat  more  than  Mr.  Ottmuller’s,  but  his 
problem,  with  his  runs — many  of  these  as  laid  out  are  some¬ 
what  shorter  than  the  average  on  the  other  places,  and  his 
problem  is  to  get  over  his  land  and  get  back,  as  laid  out,  to 
a  greater  extent  than  the  others,  and  Mr.  Fox  was  using 
quite  uniformly  twelve-hour  runs. 

That  entailed,  with  his  own  work,  a  larger  burden  in 
irrigating,  but  still  with  his  field — manv  of  them  are  com- 
paratively  small,  with  his  comparatively  short  runs.  He 
was  using  this  system  and  handling  his  water,  considering 
his  fields  and  his  corps,  to  excellent  advantage. 

Q.  What  about  in  connection  with  the  waste  water?  A. 
He  was  picking  up  waste  water — this  area  here  (indicating) 
had  no  material  waste  water  because  of  being  quite  flat  in 
the  lower  portion  here  (indicating),  and  he  was  controlling 
his  irrigation  to  avoid  serious  flooding  of  his  land  in  irri¬ 
gation.  The  same  thing  occurred  in  here  (indicating),  so 
that  he  was  having  practically  no  waste  water  in  this  area. 

With  this  field  (indicating)  any  waste  water  passed 
through  this  natural  drainage  through  this  field,  and,  if  pos¬ 
sible,  was  used  down  in  here. 

Waste  water  in  the  upper  fields  here  was  picked  up  and 
used  in  here,  as  far  as  possible,  with  the  result  that 
798  about  all  the  waste  water  Mr.  Fox  had  in  connection 
with  these  fields  was  bordering  on  this  natural  drain¬ 
age  here  (indicating). 

Q.  Did  you  make  any  observations  in  connection  with  the 
twelve-hour  runs  and  the  amount  he  ran  through,  with  waste 
water,  and  picking  up  the  waste  water  ?  Can  you  give  any 
picture  in  connection  with  it  more  clearly?  A.  With  his 
twelve-hour  runs,  of  course,  there  was  a  maximum  runoff, 
so  that  with  him  his  problem  was  to  get  his  water  through 
and  secure  penetration  in  the  twelve  hours  instead  of  the 
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twenty-four.  Of  course,  here  he  was  having  to  control  his 
application  so  that  he  wouldn’t  have  an  excess  accumula¬ 
tion  of  water  here  which  would  result  in  serious  flooding. 

In  these  other  instances  he  was  controlling  his  water  to 
good  advantage,  so  that  by  the  time  the  water  had  got 
through  there  wasn’t  an  excessive  amount  passing  out  at 
the  lower  end  of  the  corrugations  or  field  ditches. 

Q.  What  is  your  opinion  as  to  the  efficiency  of  his  dis¬ 
tribution  of  water  with  the  minimum  amount  of  waste?  A. 
Well,  I  felt  under  his  conditions  he  was  meeting  his  prob¬ 
lem  to  good  advantage.  He  was  meeting  it  in  a  different 
way  than  the  others,  with  twelve-hour  runs  instead  of 
twenty-four,  for  the  most  part,  but  he  was  doing  it  ef¬ 
ficiently. 

Q.  What  about  his  general  farming  operations?  A.  His 
general  farming  was  very  efficient. 

Q.  One  thing  I  believe  we  did  not  take  up,  and  that  is  in 
connection  with  the  Parks,  and  that  is  in  connection  with 
the  picking  up  of  his  waste  water.  Explain  whether  he  used 
any  of  his  waste  water.  A.  I  think  perhaps  I  indicated 
that.  He  had  waste  water  passing  out,  particularly 
799  at  this  point  (indicating),  onto  the  place  below  him, 
but  only  accumulated  waste  water.  Waste  water 
from  this  area  would  pass  down  into  this  field  so  far  as 
available.  Waste  water  from  this  field  passed  into  this 
head  ditch  or  into  this  field  here  (indicating). 

From  all  of  these  the  water  centered  in  an  underground 
passage  from  the  service  ditch  and  came  into  this  pasture 
and  was  used  on  this  pasture,  so  that  the  waste  water  in 
regard  to  the  Parks  was  limited  largely  to  this  area  right 
in  here  (indicating). 

Some  of  it  was  passed  into  the  drain  at  this  point, 
through  the  manhole  or  inlet,  and  some  of  it  was  carried 
to  his  neighbor  at  a  point  here  (indicating). 

Q.  What  is  your  opinion?  Was  he  maintaining  the  waste 
at  the  minimum  practical  amount  in  connection  with  his 
irrigation  operations?  A.  I  would  say  that  he  was.  The 
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fact  that  there  was  only  a  limited  area  here  when  he  came 
in  would  mean  that  even  though  there  should  be  some 
accumulation  there,  it  would  be  a  comparatively  small 
amount  of  his  water  flow.  That  would  be  true  of  all  of 
these.  There  was  only  a  limited  amount  of  water  that 
passed  off  from  the  place  itself  as  waste  water. 

Q.  In  your  opinion,  was  the  amount  of  water  passed  off 
to  that  land  beneficially  used  for  irrigation  purposes?  A. 
Yes,  that  would  be  my  opinion. 

Q.  Is  that  also  true  in  the  Ottmuller  and  Eder?  A.  Yes. 

Q.  Is  that  also  true  about  the  Fox?  A.  Yes. 

Q.  What  can  you  say  about  their  being  a  sufficiency 
800  on  the  Fox  land  for  that  purpose?  A.  Well,  I  would 
say  that  Mr.  Fox — his  problem  was  insufficient 
water,  rather  than  having  more  water  than  he  needed  for 
his  land. 

Q.  There  has  been  some  testimony  here  about  rotating 
with  these  three  different  ranches.  What  observations  did 
you  make  with  regard  to  rotating  and  distribution?  What 
information  did  vou  obtain?  A.  I  obtained  information 
as  to  the  parties  that  rotated,  the  periods  in  which  they 
rotated,  which  was  proportional  to  other  acreage  in  each 
case,  and  also  as  to  the  fact  whether  the  rotation 
SOI  seemed  to  be  working  out  agreeably  and  practicably. 

So  far  as  my  observations  went,  in  every  case  it  was 
a  satisfactory  method  of  servicing  the  land. 

Q.  No  dispute  and  no  friction  between  them  or  anything 
like  that?  A.  No,  no  serious  friction  or  dispute — that  is, 
thev  were  working  in  liarmonv  and  efficiently. 

Q.  Now,  I  do  not  believe  you  covered  the  crops  on  the 
Parks  land.  Will  you  state  about  the  crops  on  the  Parks 
land,  generally,  not  going  into  detail,  as  to  whether  they 
were  fair  crops  or  not?  A.  They  were  very,  very  good 
crops.  Mr.  Parks  was  getting  from  his  pasture  a  very  good 
kind  of  pasture.  He  had  two  head  of  cattle  to  the  acre,  on 
the  average,  I  believe,  and  his  crops,  of  course,  with  the 
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land  handled  as  it  was,  were  giving  good  crops,  above  the 
average. 

*«*•##•#*# 

Cross-examination 

****•••#*# 

Q.  What  soil  tests  or  soil  borings  did  you  make 

803  on  the  Fox,  Parks,  and  Ottmuller  ranches?  A.  I 
made  borings  on  all  of  these  tracts,  first,  to  deter¬ 
mine  whether  there  was  a  water  table,  also  to-  determine 
the  character  of  the  subsoils,  and  in  particular  I  am  always 
interested  in  soils  of  this  type,  as  to  that  more  dense  layer, 
because  it  has  material  bearing  on  the  penetration  of  water. 
There  is  also  the  further  object  in  my  soil  borings  to  deter¬ 
mine  the  degree  of  penetration,  the  soil  moisture  in  the  sub¬ 
soil. 

Q.  How  deep  did  you  make  these  tests?  A.  Six  feet. 

Q.  Six  feet  on  all  of  them?  A.  That  would  be  the  prac¬ 
tice  unless  I  encountered  a  water  table,  as  I  did  on  the 
Parks,  at  a  higher  depth. 

Q.  How  high  did  you  encounter  the  water  table  on  the 
Parks?  A.  In  some  of  those  lower  portions  there  is  a  water 
table  around  two  feet,  two  to  three  feet.  It  varied  from 
two  to  three  feet  on  the  Parks  place  to  no  water  table  on 
some  of  the  higher  stretches. 

Q.  You  mean  no  water  table  that  was  six  feet  or 

804  above?  A.  Yes,  that  is,  no  water  table  within  six 
feet. 

Q.  On  how  much  of  the  land  did  you  find  that?  A.  That 
would  include  the  major  portion  of  the  Parks  place. 

•  ••*•*«#** 

Q.  You  did  not  make  any  tests  to  determine  the  percent¬ 
age  of  sand?  A.  No,  no.  My  work  was  confined  to  field 
conditions.  Of  course,  now,  back  of  this  I  have  a  knowledge 
of  soil  as  regards  the  degree  of  sandiness.  For  instance, 
we  have  soils  in  the  Yakima  Valley  that  the  Bureau  of  Soils 
classifies  as  blow  sand  and  unfit  entirely  for  agricultural 
purposes.  None  of  these  farms  come  under  that. 
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Q.  I  am  not  asking  yon  about  conditions  on  other  farms, 
but  as  to  these.  A.  Yes.  Well,  my  work  was  confined  to 
field  examinations  and  field  conditions. 

Q.  Where  did  you  make  the  tests,  such  borings  as 
805  you  made?  A.  They  were  made,  quite  generally, 
over  all  of  the  farms,  so  that  I  had  a  general  knowl¬ 
edge  of  the  character  of  all  the  farms. 

#••*##••## 

Sll  Q.  It  is  your  idea  that  because  the  ground  water 
was  up  that  high,  allowing  the  water  to  stay  in  the 
same  place  for  twenty-four  hours,  it  was  not  wasting  any 
water;  is  that  the  idea?  A.  That  would  facilitate  his  irri¬ 
gating  his  land.  Otherwise,  with  his  type  of  soil,  he  would 
get  deep  penetration,  but  when  the  water  reached  the  level 
of  the  water  table,  vertical  movement  downward  would  be 
stopped  and  he  would  get  lateral  movement. 

Q.  That  is  your  idea  of  what  happens?  A.  Well,  it  isn’t 
my  idea;  it’s  the  facts  in  the  matter. 

#••####••• 

813  Q.  Many  farmers  consider  it  desirable  to  use 
flumes  and  do  use  them?  A.  In  the  first  irrigation  in 

814  the  installation  of  irrigation  on,  these  farms  the 
flumes  were  very  desirable  and  had  considerable  em¬ 
ployment,  but  many  of  the  farmers  are  removing  their 
flumes  and  using  open  ditches  and  feel  that  they  are  more 
satisfactory  than  their  flumes. 

#***•#•••# 

816  Q.  Then  w’hen  you  raise  the  water  table  so  it  comes 
up  within  the  area  where  the  crop  roots  should  be, 
you  are  really  damaging  the  crops,  rather  than  helping 
them;  isn’t  that  true?  A.  But  Mr.  Parks  wasn’t  raising 
the  water  table. 

Q.  Isn’t  his  water  table  higher  when  he  irrigates  than 
it  was  before  he  began  irrigating?  A.  It  was  not;  in  the 
Yakima  Valley — 
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Q.  (Interposing)  I  am  asking  about  Mr.  Parks’  land. 
A.  All  right,  Mr.  Parks’  land. 

Q.  You  say  it  was  not?  A.  No — that  is,  an  irrigation  has 
no  material  effect  upon  the  height  of  the  water  table. 

Q.  Doesn’t  it  temporarily  raise  the  water  table  higher 
than  it  was  before?  A.  Not  appreciably.  There  would  be 
just  that  matter  of  diffusion  of  the  water. 

Q.  How  would  it  happen  that  it  would  not?  Would  it 
run  off  so  fast  that  it  would  not  raise  the  water  table?  A. 
The  water  table  is  not  caused  by  water  applied  as  irriga¬ 
tion,  but  from  the  water  arising — the  water  lost  through 
conveyance  of  water  on  the  Sunnyside  project. 

Q.  You  referred  to  two  and  a  half  acre  inches  per 
817  foot  of  soil  as  the  amount  of  water  required —  A. 
To  saturate  the  soil. 

*#•#*#•*•* 

A.  Yes. 

Q.  You  mean  that  is  all  the  water  the  soil  would  hold,  is 
that  it,  without  running  out  ?  A.  In  that  portion  of  the  soil 
where  the  water  in  these  corrugations  passes  into  the  soil 
to  get  the  saturation  point,  so  that  the  water  passes  down 
vertically  or  laterally — either  one — there  would  be  that 
capacity  of  the  soil  before  it  passes  on. 

Q.  You  mean  there  would  be  that  capacity  if  the  soil  were 
entirely  dry  before  you  put  it  on?  A.  Yes. 

#*#•*••••• 

Re-direct  Examination 

819  Q.  If  the  Fox  and  Eder  lands  were  deprived  of  all 
water  in  excess  of  a  three  acre-foot  head,  in  June, 
July,  and  August,  and  the  Parks  of  all  water  in  excess  of 
a  three  and  a  half  acre-foot  head  during  those  months, 
what  would  be  the  effect  upon  crop  production?  A.  It 
would  materially  limit  crop  production  for  the  entire  acre¬ 
age  so  utilized,  or  if  a  lesser  acreage — if  the  same  water 
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was  applied  to  a  lesser  acreage — it  would  limit  crop  pro¬ 
duction. 

Q.  Supposing  only  those  amounts  of  water  were  fur¬ 
nished,  what  would  be  the  most  efficient  method  of  irrigating 
and  handling  the  same  to  get  the  maximum  crop  produc¬ 
tion  ?  A.  To  limit  the  area  irrigated  to  the  available  water 
supply. 

Q.  What  is  the  valuable  element  in  connection  with  these 
ranches  for  farming  purposes?  A.  The  water. 

Q.  Does  the  land  have  any  value  for  agricultural  pur¬ 
poses  without  the  use  of  water?  A.  Practically  none. 

820  Water  is  the  limiting  factor  in  production — the  chief 
limiting  factor. 

821  Fred  H.  Langford,  witness  for  plaintiffs. 
#*«#•###«• 

Direct  Examination 

•  ••*•#•••• 

Q.  I  do  not  know  how  far  we  got  the  other  day  as  to  your 
qualifications.  I  believe  you  testified  that  you  were  a  grad¬ 
uate  engineer  and  practiced  it  for  a  number  of  years?  A. 
Yes,  sir. 

Q.  What  experience  have  you  had  in  doing  engineering 
work  in  the  lower  Yakima  Valley,  and  particularly  in  con¬ 
nection  with  the  planning  of  raw  tracts  of  land  for 

822  farm  irrigation  systems?  Over  what  period,  also? 
A.  Oh,  I  suppose,  around  thirty  years  I  have  laid  out 

for  irrigation  various  tracts  of  raw  land;  probably  half  a 
dozen  that  I  owned  myself  and  laid  out  for  myself. 

Q.  With  reference  to  those  you  laid  out  for  yourself,  did 
you  actually  have  charge  of  the  improvement  of  them?  A. 
Yes. 

Q.  What  is  the  first  thing  that  is  necessary  in  connection 
with  putting  a  piece  of  raw  land  into  an  improved  irrigated 
farm  homestead?  A.  To  plan  your  distribution  system. 
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Q.  What  factors  are  taken  into  consideration  in  plan¬ 
ning  it?  A.  The  topography  of  the  land,  the  slope,  the  gen¬ 
eral  condition  of  the  soil,  the  physical  characteristics  of  the 
subsoil — a  number  of  factors  enter  into  it. 

Q.  You  first  make  your  plan.  Then  what  do  you  do  after 
that?  A.  Then  you  grade  your  land  in  conformity  with 
that  plan.  One  of  the  major  considerations,  of  course,  is 
the  disturbance  of  the  minimum  amount  of  topsoil,  because 
what  organic  matter  we  have  in  our  arid  soils  is  all  in  the 
topsoil,  and  -we  do  not  want  to  disturb  that — or,  rather,  we 
do  not  want  to  remove  it  unless  absolutely  necessary.  You 
construct  your  head  ditches — 

Q.  Is  there  any  other  factor  besides  the  topsoil  that  you 
take  into  consideration  in  this  grading?  A.  Of  course,  the 
expense.  That  is  always  a  considerable  item  in  moving  soil. 

For  that  reason  we  plan  or  propose  the  minimum 
823  amount  of  soil  movement. 

Q.  Then,  when  you  get  your  land  graded,  what  is 
the  next  step  ?  A.  To  construct  your  head  ditches  or  flumes, 
as  the  case  may  be. 

Q.  For  what  purpose?  A.  By  which  the  water  may  be 
conveyed  into  your  corrugations  to  be  distributed  over  the 
land. 

Q.  What  factors,  if  any,  are  taken  into  consideration  in 
laying  out  the  land  with  reference  to  the  length  of  these 
corrugations?  A.  I  should  say  that  the  principal  factor 
is  slope.  There  is  the  question  of  the  physical  character¬ 
istics  of  the  soil  and  the  subsoil,  but  I  think  slope  governs 
it  more  than  any  other  factor. 

Q.  Would  you  say  generally  in  the  lower  Yakima  Valley 
that  there  is  a  variety  of  factors  entering  into  it  in  laying 
out  different  farms?  A.  There  are,  of  course,  all  those 
varieties.  We  have  very  steep  lands,  rolling  lands,  and 
very  flat  lands. 

Q.  Sandy  lands  and  lands  with  heavy  soil?  A.  Abso¬ 
lutely. 

Q.  In  connection  with  the  application  of  the  water,  what 
experience  have  you  had  in  that  particular?  A.  Well,  on 
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my  own  land  I  have  more  or  less  supervised  the  application 
of  the  water.  I  always  had  a  tenant  on  the  property,  but 
I  worked  him  out  an  irrigation  schedule  and  tried  to  see 
that  he  followed  it.  On  other  lands  that  I  have  developed 
I  would  just  have  to  estimate  that.  I  presume  I  have 

824  laid  out  better  than  two  hundred  other  ranches.  After 
I  once  laid  them  out — those  were  for  other  owners — 

I  did  not  have  a  great  deal  to  do  with  the  irrigation.  How¬ 
ever,  since  about  1921  to  1932  or  1933  I  had  charge  of  the 
lands  owned  by  the  Federal  Land  Bank  in  the  Yakima  Val¬ 
ley,  involving  perhaps  seventy-five  ranches,  and  on  those 
I  was  interested  in  seeing  that  the  irrigation  was  carried 
out  to  the  best  advantage,  and  I  gave  more  or  less  super¬ 
vision  to  a  number  of  those  ranches,  particularly  those 
where  I  did  not  think  the  irrigation  was  being  done  as  effi¬ 
ciently  as  it  might  have  been. 

Q.  Did  you  ever  do  any  work  for  the  Bureau  of  Reclama¬ 
tion  in  connection  with  water  requirements,  particularly  of 
sandier  lands?  A.  In  1909  and  1910,  I  believe,  we  were 
engaged  in  the  first  drainage  investigations  in  the  Sunny- 
side  project,  and  in  connection  with  that  we  did  various  ex¬ 
perimental  work. 

Q.  What  observations  did  you  make  in  connection  with 
water  requirements  on  the  sandier  lands?  A.  We  did  not 
do  a  great  deal  of  work  as  to  water  requirements.  Our  work 
had  more  to  do  with  the  characteristics  of  our  average  soils 
from  a  drainage  standpoint.  For  instance,  one  thing  that 
we  were  very  much  interested  to  know  was  how  low  we  had 
to  keep  the  water  table  to  avoid  the  bringing  in  of  alkaline 
salts  to  the  surface  by  capillary  attraction.  We  made  very 
extensive  experiments  on  that.  The  others  were  just  in¬ 
cidental. 

Q.  What  observations  have  you  made  from  any  and  all 
sources  in  connection  with  the  classes  of  land  that  require 
the  highest  amount  of  water  in  the  lower  Yakima 

825  Valley.  A.  It  is  a  matter  of  general  knowledge 
that  our  looser  or  sandier  soils,  you  might  say,  have 

a  higher  water  requirement  than  the  heavier  type  of  soils. 
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Q.  How  extensive  are  those  soils  generally  in  that  divi¬ 
sion?  A.  You  refer  to  the  sandier  soils? 

Q.  Yes. 

**#*##•#•# 

A.  Well,  there  is  a  large  percentage  of  soils  in  the  Sun¬ 
ny  side  Division  that  are  sandy ;  all  of  the  Green  Valley  soil, 
a  good  part  of  the  Mabton  Division,  for  instance.  At  just 
a  rough  estimate,  I  imagine  at  least  40  per  cent  of  the  lands 
under  the  Sunnyside  Project  you  would  classify  as  sandy 
land — maybe  fifty  per  cent. 

By  Mr.  Chaffee: 

Q.  Is  there  a  variation  in  the  degree  of  sandiness,  would 
you  say?  A.  Oh,  yes. 

Q.  In  connection  with  these  three  tracts,  the  Ottmuller 
or  Eder,  the  Parks  and  the  Fox  tracts,  did  you  at  my  re¬ 
quest  make  certain  observations  in  connection  with  those 
lands  and  the  farming  practices  thereon?  A.  I  did. 

Q.  Over  what  period  and  to  what  extent  ?  A.  This  was  in 
1937.  The  first  visit  I  made  to  any  of  the  lands,  I  think, 
was  on  May  11,  and  the  last  one  about  the  middle  of  Oc¬ 
tober.  I  attempted  to  visit  each  one  of  those  proper- 
826  ties  at  substantially  14-dav  intervals.  I  was  not  able 
to  adhere  exactly  to  that  schedule,  because  there  was 
a  rotation  going  on  and  I  wanted  to  get  there  when  the 
particular  ranch  in  question  was  using  the  water ;  so  I  had 
to  vary  that  schedule  a  little  bit.  I  made  twelve  trips  in 
all  to  each  one  of  the  properties  during  that  season. 

Q.  State  the  extent  of  your  observations  in  connection 
with  irrigation  and  the  things  you  saw  on  these  various 
ranches  on  these  various  trips.  A.  At  each  time  I  visited 
the  ranch  I  would  put  in  sufficient  time  to  go  over  at  least 
the  part  that  was  being  irrigated  at  that  time  and  observe 
■what  was  going  on  and  possibly  talk  to  the  owner  as  to  his 
practice  while  I  had  been  away  and  his  future  schedule  for 
the  next  few  days,  and  generally  acquaint  myself  with  the 
situation. 
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Q.  With  how  the  water  was  being  handled  and  about 
waste  water,  and  so  forth?  A.  I  have  always  made  a  point 
of  observing  if  there  was  any  run-off. 

Q.  If  you  will  step  down  and  take  this  ruler  and  refer 
to  these  exhibits,  being  Exhibit  81  in  the  Fox  case,  first,  I 
wish  you  would  state  to  the  court  whether  you  consider  the 
plan  of  irrigation  on  that  farm  adequate  and  efficient,  and 
anv  other  statement  vou  want  to  make  in  connection  with 
those  observations.  A.  I  think  that  is  a  very  excellent 
method  of  handling  the  water  on  that  particular  tract  of 
land. 

Q.  Will  you  explain  more  fully  how  the  water  is  handled 
and  why  you  make  that  statement? 

S27  The  Court.  Is  there  any  question  that  there  is 
some  difference  between  this  witness’  testimony  and 
that  of  the  last  one? 

Mr.  Chaffee.  No,  sir ;  I  think  not.  Possibly  it  is  unneces¬ 
sary  to  go  into  it.  But  may  I  ask  one  question  generally? 
By  Mr.  Chaffee: 

Q.  Would  your  testimony  in  connection  with  this  being 
a  proper  plan,  properly  laid  out,  be  in  harmony  generally 
with  that  of  Mr.  Norton?  A.  It  would. 

Q.  And  in  connection  with  the  Parks  and  Eder  ranches 
it  would  be  the  same  thing,  practically?  A.  It  would. 

Q.  Now,  in  connection  with  the  leveling  of  these  lands 
and  having  the  soil  in  proper  condition  for  the  distribution 
of  water,  you  heard  his  testimony  in  that  particular?  A. 
I  think  so. 

Q.  What  would  be  your  answer?  Are  these  lands  prop¬ 
erly  leveled  for  successful  irrigation?  A.  Yes;  they  are. 

Q.  Are  they  leveled  as  good  as  or  better  than  the  average 
lands  in  the  valley?  A.  Well,  they  are  leveled  as  good  as 
the  average  lands  in  the  valley;  yes. 

Q.  What  observations  did  you  make  in  connection  with 
the  crops  on  these  various  ranches  and  the  farming  prac¬ 
tices?  A.  Do  you  want  me  to  take  them  individually? 

Q.  Yes;  you  may  take  them  individually.  A.  On  the 
Parks  place  I  thought  Mr.  Parks  was  an  outstanding  op- 
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S28  perator,  very  far  above  the  average  irrigator  in 
the  Valley,  and  his  farming  practice,  outside  of  his 
irrigation,  was  very  excellent.  At  harvest  time  I  took  a 

number  of  photographs  of  his  crops. 

«###**#**• 

829  Q.  Referring  to  Mr.  Fox’s  general  farm  practice, 
including  irrigation,  what  was  your  observation?  A. 

I  thought  Fox  was  a  very  good  operator. 

Q.  The  ranch  was  in  good  condition?  A.  Yes. 

Q.  Now,  about  his  handling  his  water  from  a  distribution 
standpoint  more  particularly?  A.  Yes.  He  handled  his 
water  a  little  differently  from  the  other  two  ranches  that 
were  under  observation,  but  no  differently  from  other  prac¬ 
tice  in  the  Valley,  except  that  he  was  ordinarily  getting  a 
12-hour  run  on  his  property  while  the  other  boys  usually 
figured  on  a  24-hour  one.  That  was  not  universal  with  Fox. 
He  varied  that  somewhat  according  to  conditions,  particu¬ 
larly  with  water  that  he  was  able  to  pick  up  and  salvage 
from  other  irrigation  operations.  But  I  would  say  that 
he  handled  his  irrigation  and  also  his  farming — and  his 
crops  show  it — that  he  was  above  the  average  as  an  oper¬ 
ator  in  that  valley. 

Q.  How  about  the  wastage  of  water?  What  were  your 
observations  there?  A.  There  was  little  or  no  wastage 
over  the  Fox  place.  I  never  observed  any  appreciable  run¬ 
off  except,  of  course,  where  he  was  able  to  pick  it  up  and 
use  it  on  his  lower  fields. 

Q.  Was  that  good  farm  practice,  to  pick  it  up  and  handle 
it  the  way  he  did?  A.  I  think  so. 

Q.  In  connection  with  the  Eder  ranch,  what  ob- 

830  servations  did  you  make  in  connection  with  Mr.  Ott- 
muller  who  was  then  living  as  to  his  farm  practice 

and  the  handling  of  his  water?  A.  Ottmuller  was  also  a 
very  good  operator.  I  could  not  quarrel  with  any  of  his 
operations.  I  did  argue  with  him  one  time  about  watering 
his  potatoes.  That  was  merely  a  matter  of  opinion,  how¬ 
ever.  But  his  other  operations — if  I  had  been  doing  it  I 
would  have  done  it  the  way  he  did,  so,  naturally,  I  approve. 
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831  Q.  In  connection  with  the  picking  up  of  the  water 
on  the  Ottmuller  ranch,  what  would  you  say  about 

that?  A.  He  had  sufficient  grade  to  his  land  so  that  he 
could  pick  the  water  up  in  his  ditches  after  it  had  gone 
across  his  land,  and  use  it  on  the  next  field,  and  so  on  down 
until  he  came  to  the  draw  that  is  shown  there  (indicating). 
Of  course  anything  that  got  into  that  draw  went  on  off  the 
land;  but  he  so  governed  his  operations  and  the  flow  of 
water  in  these  corrugations,  that  he  had  no  appreciable 
run-off  by  the  time  he  got  down  to  those  pieces  of  land.  I 
think  I  made  one  observation,  that  he  had  as  high  as  what 
I  estimated  to  be  a  five  per  cent  run-off.  The  other  times 
there  was  just  a  trace,  and  lots  of  times  there  was  no  run¬ 
off  whatever. 

Q.  You  are  referring  now  to  land  on  which  he  could  not 
salvage  the  wTaste?  A.  Yes. 

Q.  How  many  acres  was  that?  A.  Oh,  estimating  from 
the  map,  I  would  say  maybe  ten  acres. 

Q.  On  the  rest  he  was  salvaging  whatever  run-off  there 
was?  A.  Yes. 

832  Q.  You  mean,  this  is  an  efficient  salvaging  of  the 
waste  water?  A.  Yes. 

Q.  And  would  you  say  that  was  true  of  the  Fox  ranch? 
A.  Yes. 

Q.  And  also  of  the  Parks  ranch?  A.  Yes. 

*#•••*••#• 

833  Q.  I  believe  you  testified  somewhat  with  reference 
to  the  Parks  land  and  the  Fox  land,  and  I  am  going 

to  ask  you  this.  Were  those  crops  better  or  poorer  than 
the  average  in  the  Valley?  A.  On  which  ranch? 

Q.  The  Parks.  A.  Well,  yes;  I  would  say,  a  little  better 
than  the  average. 

Q.  And  his  efficiency  as  a  farmer?  A.  It  was  better  than 
the  average. 

Q.  What  would  you  say  as  to  the  Ottmuller  ranch? — 
first,  as  to  the  crops?  A.  I  would  say  that  his  crop 
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834  return  was — well,  I  had  better  play  safe — fully  up 
to  the  average. 

Q.  And  his  efficiency  as  a  farmer?  A.  Fully  up  to  the 

average;  perhaps  a  little  more  than  average.  I  would  say 

that  in  the  case  of  Ottmuller. 

Q.  As  a  matter  of  fact,  he  was  quite  successful,  was  he 

not?  A.  He  was  successful  financiallv  as  well  as  from  the 

* 

agricultural  standpoint. 

Q.  About  the  amount  of  water  that  was  supplied  to  these 
three  ranches  during  the  year  1937,  when  you  made  these 
observations  was  that  water  that  was  delivered  there  effi¬ 
ciently  applied,  in  your  opinion,  for  irrigation  purposes? 
A.  You  mean,  taking  all  three  ranches  as  a  whole? 

Q.  Yes.  A.  I  would  say  yes. 

Q.  Was  it  beneficially  applied  for  agricultural  purposes? 
A.  Yes. 

*#••••••#* 

837  Q.  Mr.  Langford,  possibly  I  can  bring  out  a  point 
to  show  your  knowledge  a  little  more  clearly  from 

another  standpoint.  You  spoke  about  having  charge  of 
farms  for  the  Federal  Land  Bank  for  some  ten  or  twelve 
years.  How  extensively?  A.  I  presume  on  the  average 
I  operated  from  fifty  to  seventy-five  farms  over  that  period 
for  them. 

Q.  What  were  your  duties  in  connection  with  that?  A. 
General  supervision. 

Q.  And  particularly  in  connection  with  the  amounts  of 
water  applied  to  those  lands?  A.  I  leased  these  lands  in 
all  cases  to  a  tenant.  They  were  all  on  a  share  basis,  so 
we  were  interested  in  obtaining  the  maximum  yield  from 
these  ranches;  and  as  I  visited  these  ranches,  if  I  thought 
the  tenant  was  not  using  his  water  to  the  best  advantage, 
I  corrected  him  where  I  could;  or  if  I  had  reason  to  believe 
that  we  were  not  obtaining  a  sufficient  amount  of  water  on 
that  particular  ranch,  I  would  take  the  matter  up. 

838  Q.  With  whom?  A.  I  think  in  all  instances  I 
would  go  to  Mr.  Scroggs.  His  office  was  at  Sunny  side 
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fairly  close  to  mine.  I  would  go  to  Mr.  Scroggs  and  discuss 
the  matter  with  him.  I  always  received  the  most  courteous 
treatment.  He  would  sometimes  refer  the  matter  to  the 
watermaster.  Sometimes  he  would  handle  the  matter  him¬ 
self.  I  did  not  get  increased  amounts  of  water  in  all  in¬ 
stances.  I  think  I  cannot  recall  now  any  cases  where  I 
didn’t  get  more  water  if  I  asked  for  it,  provided  the  capa¬ 
city  was  sufficient  so  that  he  could  give  me  more  water. 
In  all  instances  where  he  could  give  me  more  water,  as  I 
recall  now,  he  did  it.  At  any  rate,  I  was  always  very  well 
satisfied  that  the  Bureau  of  Reclamation,  or  Mr.  Scroggs, 
had  done  everything  that  was  possible  to  do  for  me  in  each 
case. 

Q.  What  was  the  kind  of  soil  on  these  ranches  that  you 
were  handling?  A.  Well,  I  presume  that  78  or  80  per  cent 
of  those  ranches  would  be  classed  as  our  poorer  lands,  our 
sandier  lands.  That  is  the  kind  of  farm  the  Federal  Land 
Bank  got  back,  usually. 

Q.  What  check  did  you  make  as  to  the  amount  of  water 
that  was  used  upon  those  sandier  lands?  A.  Well,  do  you 
mean  for  the  season? 

Q.  Yes;  or  at  any  time.  What  information  did  you  get 
as  to  the  amount  of  water  being  used  upon  those  lands? 
A.  Well,  I  would  read  the  head  weir  and  note  how  much 
water  was  being  delivered. 

Q.  Could  you  readily  compute  it?  Were  you  familiar 
with  the  computation?  A.  Yres.  I  could  compute  it, 
S39  but  I  carried  a  table  with  me  and  looked  it  up  on  the 
table. 

Q.  They  had  tables  so  you  could  look  at  the  table  and 
tell  almost  instantaneously  how  much  water  was  being  de¬ 
livered?  A.  Yes;  and  if  I  thought  there  was  a  chance  to 
secure  more  water,  I  went  to  see  Mr.  Scroggs  about  it. 

Q.  That  is,  if  the  crop  needed  it?  A.  Yes.  In  our  sub¬ 
bing  operations,  if  we  needed  some  more  water  temporarily, 
or  for  anv  reason  T  thought  more  water  would  be  advan- 
tageous  to  that  land,  why,  that  was  the  procedure  I  fol¬ 
lowed. 
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Q.  Did  you  consider  that  a  benefit,  being  able  to  get  this 
extra  water  at  these  times  for  the  land?  A.  Oh,  yes. 

*#•#**••## 

840  Q.  Is  there  any  variation  in  requirements  on  dif¬ 
ferent  classes  of  land  in  that  district?  A.  Oh,  yes. 

Q.  What  causes  this  variation?  A.  The  physical  char¬ 
acter  of  soil,  climatic  conditions,  the  variety  of  crops 
raised,  are  factors  that  enter  into  it. 

Q.  What  about  the  variety  of  crops  produced  upon  these 
three  ranches  in  question  as  compared  with  the  crops  pro¬ 
duced  upon  open  farming  land  in  the  district?  A.  As  to 
open  farming  lands,  I  would  say  that  those  three  ranches 
are  fairly  representative  of  open  farming  lands — 

841  root  crops,  alfalfa,  and  grain. 

Q.  Are  the  water  requirements  of  those  different 
crops  exactly  the  same,  or  is  there  some  variation?  A. 
No;  there  is  quite  a  variation. 

Q.  There  is  one  point  that  I  wish  you  would  explain  in 
connection  particularly  with  the  penetration  of  water  in 
irrigation,  and  what  you  attempt  to  accomplish  in  the  water 
distribution  in  that  particular  and  how  it  is  accomplished. 
A.  Well,  the  object  of  putting  water  in  a  corrugation  of 
course  is  to  put  it  into  the  soil  where  it  is  available  to  the 
plant.  You  do  not  want  to  get  deep  percolation  so  that 
your  water  percolates  or  penetrates  below  the  root  zone  of 
the  plant,  because  then  it  is  lost  to  you.  An  ideal  condition 
would  be  to  place  this  water,  the  amount  which  you  desire 
to  put  in  there,  in  the  shortest  possible  time  and  in  the 
most  economical  manner  and  with  as  little  loss  as  possible. 
That  is  what  you  are  attempting  to  do  when  you  irrigate 
a  piece  of  ground.  Your  method  and  the  adaptability  of 
your  system  govern  how  efficiently  that  is  done. 

Q.  In  connection  with  efficiency,  is  there  anything  like 
a  hundred  percent  efficiency  in  the  application  of  water 
under  the  methods  that  have  been  devised,  to  the  present 
time?  A.  No;  I  would  say  no.  We  have  a  theoretical  duty 
of  water  and  we  have  a  practical  duty  of  water;  and  the 
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practical  duty  of  water  I  think  is  the  one  which  we  must  be 
concerned  with,  because  that  is  what  the  water  user  on  the 
land  has  to  use,  and  that,  of  course,  is  greater  than  the 
theoretical  duty.  I  do  think  it  is  possible,  and  I  think  that 
a  number  of  our  irrigators  are  able,  to  approach  max- 

842  imum  efficiency,  but  they  do  not  ever  attain  it. 
*****•••*• 

A.  Well,  I  have  made  field  observations.  I  have  never 
made  laboratory  experiments,  because  others  have  made 
them  and  those  circulars  are  always  available  to  me  and  I 
have  no  reason  to  doubt  them;  and  I  have  taken  those  fig¬ 
ures  and  acquainted  myself  with  them  from  time  to  time 
for  a  number  of  years  and  have  observed  what  the  action 
on  the  ground  is. 

Q.  Will  you  please  explain  in  your  own  way,  in  connec¬ 
tion  with  putting  a  head  of  water  upon  a  field  in  these  little 
corrugations,  how  it  actually  seeps  out  and  distributes  over 
the  field?  A.  Well,  you  turn  a  certain  amount  of  water 
at  the  upper  end  of  a  corrugation,  and  your  first  penetration 
of  course  is  the  greatest,  until  the  voids  in  the  soil  immedi¬ 
ately  adjacent  to  what  you  might  call  the  wetted  perimeter 
of  your  carrying  ditch  are  filled  up.  There  is  a  very  rapid 
penetration.  As  the  penetration  progresses  it  slows  up. 
You  might  liken  that  a  to  a  friction  loss  in  the  ground.  The 
percolation  of  the  water  through  the  particles  is  be- 

843  coming  slower  as  it  penetrates  deeper.  The  average 
penetration,  as  experimentation  by  our  valley  has 

shown,  is  somewhere  around  one  third  of  an  acre-inch  per 
hour  on  corrugations  placed  30  inches  apart,  and  on  a  ra¬ 
ther  medium  slope.  If  you  have  got  a  rather  abrupt  slope 
at  the  head  of  your  corrugation  and  that  slope  graduates 
down  and  you  are  putting  a  uniform  amount  of  water  into 
the  upper  end  of  the  corrugation,  the  penetration  of  course 
starts  at  the  upper  end,  and  it  may  be  that — well,  take,  for 
instance,  running  that  water  for  twelve  hours.  It  might 
take  six  hours,  we  will  say,  for  it  to  get  through.  That 
means  that  at  the  lower  end  of  that  corrugation  the  water 
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is  only  there  for  six  hours,  whereas  it  is  twelve  hours  at 
the  upper  end ;  and  yet  it  is  conceivable  that  you  might  get 
a  greater  penetration  in  the  six  hours  at  the  lower  end  than 
at  the  upper  end.  That  can  happen. 

Q.  Explain  that,  please.  A.  As  I  say,  the  penetration  is 
in  proportion  to  the  wretted  perimeter. 

The  Court.  In  proportion  to  what? 

The  Witness.  The  wetted  perimeter;  the  area  from 
which  that  water  can  percolate  into  the  soil,  in  other  words. 
The  size  of  the  wetted  perimeter  is  dependent  upon  the 
velocity  of  flow;  and  you  are  coming  down  this  hill,  you 
might  say,  at  the  upper  end  of  your  corrugation,  with  a 
rather  small  wetted  perimeter.  If  that  flattens  out  and 
your  perimeter  is  three  or  four  times  larger — I  do  not  say 
that  it  is  directly  proportional,  but  it  is  much  larger;  your 
penetration  is  much  larger.  So  I  say  it  is  conceivable  that 
you  can  get  more  penetration  in  half  the  time. 
*#*##*#*#♦ 

844  Q.  In  connection  with  your  observations  and  con¬ 
versations  with  these  men,  I  will  ask  you  to  give 
your  opinion  as  to  their  qualifications  for  handling  water 
efficiently  upon  their  respective  tracts  of  land.  A.  You 
mean,  the  owners  of  these  three  tracts  of  land? 

Q.  Yes.  A.  Those  men  impressed  me  as  being  above  the 
average  in  intelligence  of  our  water  users — and  I  don’t 
mean  to  cast  any  aspersions  on  the  intelligence  of  the  water 
user  in  the  Yakima  Valley.  But  it  seemed  to  me  in  my  con¬ 
versations  with  those  men  that  they  had  a  pretty  good 
knowledge  of  the  action  of  water  in  relation  to  the  soil  and 
that  they  approached  their  problem  of  getting  maximum 
efficiency  from  the  water  that  they  placed  on  the  land  in 
an  intelligent  manner,  instead  of  just  doing  as  their  neigh¬ 
bors  did  or  like  lots  or  irrigators  do  as  a  custom  might 
have  arisen  in  a  locality.  I  think  they  approached  it  in  an 
individual  manner. 

Q.  What  would  be  the  effect,  in  your  opinion,  Mr.  Lang¬ 
ford,  if  water  upon  the  Eder,  Fox  and  Parks  ranches  were 


540 


limited  to  3  acre-feet  per  acre  per  annum  for  the  months 
of  June,  July  and  August,  and  upon  the  basis  of  3M> 

845  feet  for  those  months —  A.  I  don’t  suppose  you 
mean  that  there  would  be  3  acre-feet  delivered  in 

those  three  months? 

Q.  Xo.  I  mean,  upon  that  measurement  basis.  A.  It 
would  have  a  very  severe  effect  upon  the  crop  that  you 
were  trying  to  grow.  It  would  have  a  deleterious  effect, 
and  it  would  limit  it. 

Q.  'What  would  be  the  best  farming  practice,  from  an 
irrigation  standpoint,  if  that  limited  amount  were  furnished 
with  respect  to  the  area  to  be  farmed?  A.  You  mean,  what 
wTould  I  do  ? 

Q.  Yes;  from  your  knowledge  and  experience,  if  you 
were  farming  it.  A.  I  would  irrigate  the  portion  of  my 
land  for  which  I  had  an  adequate  water  supply,  in  my  opin¬ 
ion. 

Q.  About  how  much  would  that  be  in  these  three  cases? 
A.  I  would  say,  substantially  half.  You  mean,  these  par¬ 
ticular  lands  that  we  are  talking  about? 

Q.  Yes.  We  are  talking  about  these.  Then  you  would 
apply  the  water  that  was  furnished  upon  half  of  the  land 
and  leave  the  other  idle?  A.  I  think  I  would;  yes.  I  know 
I  would. 

###••**##* 

846  Q.  Have  you  noticed,  Mr.  Langford,  and  have  you 
had  experience  with  insufficient  water  supply  for 

proper  irrigation  purposes  in  the  lower  Yakima  Valley? 
What  observations,  if  any,  have  you  made  in  that  connec¬ 
tion?  A.  I  have  seen  instances  of  what  I  thought  was  in¬ 
sufficient  water  supply. 

Q.  What  result  does  it  have  upon  crops? 

Mr.  Stoutemyer.  That  is  objected  to. 

The  Court.  I  think  it  would  be  obvious,  anyway.  An 
insufficient  water  supply  would  not  have  as  good  effect  as 
a  sufficient  one. 

•  •••••••«• 
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By  Mr.  Chaffee : 

Q.  What  is  the  season  of  the  highest  sub-water  in  the 
Valley?  A.  You  mean,  when  is  the  water  table  highest? 

Q.  Yes;  when  the  water  table  is  the  highest.  A.  It 
reaches  maximum  in  November  and  holds  that  until — with¬ 
out  very  much  deviation — until  February.  Then  it  begins 
to  decrease. 

Q.  When  does  it  get  to  the  lowest?  A.  The  curve  goes 
down  pretty  regularly  until  August. 

Q.  What  effect  does  irrigation  upon  a  particular  ranch 
have  upon  the  water  table?  A.  You  mean,  irrigation  on 
the  ranch? 

Q.  Yes.  A.  Little  or  none. 

Q.  You  stated  you  made  some  studies  in  connection 
847  with  drainage.  What  observations  did  vou  make  as  I 
to  the  source  of  water  that  raised  or  lowered  the 
water  table?  A.  At  that  time  we  had,  I  think,  212  test  wells 
scattered  over  the  Valiev.  These  were  read  not  everv  dav, 
but  I  think  every  well  was  read  at  least  two  or  three  days, 
and  those  figures  were  compiled  over  a  period  of  several 
years,  so  that  we  could  trace  the  fluctuations  of  the  ground 
water,  the  rise  and  fall,  where  it  was  not  affected  by  local 
conditions.  For  instance,  an  irrigation  right  next  to  one 
of  those  wells  might  raise  that  water  for  a  few  hours  tem¬ 
porarily  until  the  water  table  found  its  level  again.  The 
conclusion  that  we  arrived  at,  after  we  had  tabulated  those 
returns,  was  to  the  effect  that  the  reason  the  water  table 
was  high  at  that  time  of  the  year  was  on  account  of  the  in¬ 
filtration  of  ground  water  from  our  distribution  system; 
that  is,  the  main  canal,  the  laterals,  and  so  forth;  and  in  its 
travel  through  the  ground  it  got  down  to  a  stationary  point 
in  November  and  remained  there  until  February,  and  then 
the  action  of  drains,  and  so  forth,  began  lowering  it  gradu¬ 
ally.  But  it  lowered  right  down  until  August,  and  by  that 
time  the  application  of  water  from  above  had  started  to 
affect  it  again,  and  it  started  rising  again.  There  was  no 
stationary  period  usually  of  the  low  stage,  while  there  was 
of  the  high  stage.  You  had  a  plateau  instead  of  a  peak  on 
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that  high  stage,  while  your  low  stage  got  down  about  the 
first  of  August  or  from  the  first  to  the  15th,  and  then  im¬ 
mediately  started  to  rise. 

Q.  Referring  to  these  three  plats,  Plaintiffs’  Exhibits  79, 
80  and  SI,  who  prepared  those?  A.  I  did. 

848  Q.  From  what  were  they  prepared  ?  A.  I  went  on 
the  land  and  took  certain  measurements  and  made 
the  sketches. 

Q.  Are  they  based  upon  actual  measurements?  A.  Yes. 

Q.  Computed  or  made  by  you?  A.  Yes. 

Q.  I  believe  you  stated  that  you  were  an  engineer.  Are 
vou  a  licensed  engineer  in  the  State  of  Washington?  A. 
Yes. 

Q.  And  you  have  been  practicing  that  profession  for 
thirty  years  or  something  like  that?  A.  Yes;  thirty-two 
years. 

854  Q.  In  general,  you  think  that  what  I  said  is  true, 
that  they  could  have  done  it  the  same  way  Parks  did 
in  the  same  length  of  time?  A.  Yes.  I  don’t  think  that 
any  one  of  those  men  had  a  much  superior  method  of  irri¬ 
gation  than  the  other  fellow.  They  met  their  problem  in  a 
different  way. 

•  #••••••*• 

Re-direct  Examination 

856  Q.  On  the  question  of  opening  ditches  with  respect 
to  the  carrying  of  water  upon  the  ranch,  state  what 
observations  you  have  made  generally  in  that  valley  in  that 
particular.  A.  When  we  first  developed  these  ranches,  as 
we  did  in  the  early  days,  I  always  liked  to  feed  my  water 
with  flumes.  Your  soil  is  loose,  and  it  takes  up  a  lot  of 
water  and  washes  easily.  Your  grades  are  not  established 
in  your  head  ditches  and  it  is  rather  difficult  to  get  the 
proper  proportion  of  water  by  just  making  a  depression 
in  the  side  of  the  ditch,  and  so  for  that  reason  I  much  prefer 
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to  start  my  development  by  means  of  flumes.  We  put  little 
metal  gates  in  the  side  of  those.  They  clog  up  pretty  easy, 
but  it  is  worth  while,  anyway,  because  your  water  is  very 
much  easier  to  handle  and  you  cut  down  your  labor  cost. 
After  the  flume  becomes  worn  out  or  inefficient,  I  would 
prefer  open  ditches. 

857  Q.  Is  there  another  factor  that  works  to  the  dis¬ 
advantage  of  a  flume  as  compared  with  the  ditch  that 
you  speak  of?  A.  They  clog  up  when  the  moss  gets  run¬ 
ning,  and  you  generally  do  not  have  that  in  your  open 
ditch;  just  the  depression  from  which  the  water  comes  out 

of  the  ditch  into  the  corrugations. 

•  *•••••••• 

861  S.  J.  Harrison,  witness  for  plaintiffs. 

•  •••*••••• 

Direct  examination. 

*#•*#•*••* 

Q.  State  your  name  and  age,  Mr.  Harrison?  A.  S.  J. 
Harrison,  born  September  24th,  1855. 

Q.  Where  do  you  live?  A.  704  South  8th,  Sunnyside. 

Q.  How  long  have  you  live  in  Sunnyside?  A.  Well,  I 
have  lived  here  thirty  years. 

Q.  About  W’hen  did  you  first  come  to  the  Valley? 

862  A.  1898. 

Q.  And  did  you  come  to  Sunnyside  at  that  time? 
A.  I  came  to  Sunnyside  but  I  didn’t  stay  here. 

Q.  When  did  you  finally  locate  at  or  near  Sunnyside?  A. 
The  next  spring,  March. 

Q.  And  how  long  did  you  live  here  continuously  after  you 
first  came,  till  about  when?  A.  1910. 

Q.  What  w'as  your  business  or  vocation  when  you  were 
here  until  1910,  from  the  time  you  first  came? 

A.  Land  reclamation,  farming,  real  estate. 

•  ••«•••••• 
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Q.  State  whether  or  not  you  levelled  it  and  developed  it 
and  put  it  under  irrigation?  A.  I  had  it  done. 

Q.  You  had  it  done?  A.  Yes. 

Q.  How  many  acres,  about  ?  A.  Slightly  over  a  hundred. 

863  Q.  At  first  were  you  irrigating  under  Allen?  A. 
Yes. 

Q.  And  after  1900,  who  did  you  get  the  water  from?  A.  I 
don’t  know  whether  I  started  in  then. 

Q.  But  later  you  got  it  from  the  Washington  Irrigation 
Company?  A.  Yes. 

865  Q.  Did  you  get  enough  water  so  you  could  grow 
good  crops? 

•  #••••#••# 

A.  You  see,  when  I  tried  to  grow  my  crop,  it  was  alfalfa. 

•  ###••#••• 

866  Q.  State  whether  or  not  you  took  any  part  in  con¬ 
nection  with  the  arrangement  between  the  Reclama¬ 
tion  Bureau  and  the  water  users  after  the  Government  ac¬ 
quired  the  Sunnyside  Canal? 

**••••#••• 

867  A.  Yes. 

Q.  State  whether  you  attended  the  first  meeting 
between  the  officials  and  the  Water  Users. 

•  *••#•#••• 

A.  I  did  . 

Q.  What  officials  of  the  Bureau  of  Reclamation  were  pres¬ 
ent  and  addressed  the  meeting? 

•  *•*••*••• 

Q.  Lawyer  Williamson  and  Joseph  Jacobs?  A.  Yes. 
There  were  others  there,  but  I  can ’t  recall  the  names  now. 

#*•••**•## 
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868  Q.  (Read  by  reporter)  What  statements,  if  any 
did  these  gentlemen  (Lawyer  Williamson  and  Joseph 

Jacobs)  make  with  reference  to  what  the  land  owners  were 
required  to  do  ?  A.  About  all  I  remember  about  it  was  the 
Government  would  deal  with  the  water  users  as  an  associa¬ 
tion  and  corporation,  and  they - any  other  way. 

Q.  Is  that  right?  A.  Yes. 

Q.  Who  were  to  form  this  water  users’  association? 
#*##*#*•** 
Q.  Do  you  mean  the  land  owners  that  had  land  in  this 
project?  A.  Yes. 

Q.  And  state  what  steps  were  taken  at  that  meeting 
towards  formation  of  the  Sunnyside  Water  Users’  Asso¬ 
ciation? 

869  Q.  Do  you  know  who  were  selected?  A.  Some  of 
them  I  remember,  some  I  don’t. 

Q.  Who  do  you  remember? 

#*#•#*•*** 

A.  Barney  Morrison  was  one,  Ted  Howell  was  another; 
I  think  R.  L.  Rice ;  I  was  selected  as  President  of  the  Board ; 
Ed  Young  was  another  one. 

Q.  What  if  any  statements  were  made  by  Mr.  Jacobs  rela¬ 
tive  to  the  necessity  of  a  contract  between  this  association 
and  the  United  States? 

•  •••#••••• 

A.  The  ground  on  which  they  asked  the  Association  was 

approval  to  form  themselves  into  an  association - 

business  and - to  have  some - business  with. 

#*•*#••••* 

S70  Q.  State  whether  it  entered  into  a  contract  with 
the  United  States  on  May  17, 1906.  A.  Yes. 
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871  Q.  State  what,  if  anything,  was  said  in  connection 
with  the  taking  mortgages  ?  A.  I  don ’t  know  as  any¬ 
thing — something  so  as  to  have  the  right  to  secure  the  Gov¬ 
ernment  for  the  outlay  it  would  make  for  furnishing  the 
water. 

Q.  State  whether  there  was  anything  said  about  the  Gov¬ 
ernment  wanting  a  first  mortgage  or  not.  A.  That  is  the 
way  I  remember  it. 

Q.  Now,  what  statements  were  made  by  Mr.  Jacobs  with 
reference  to  the  amount  of  water  that  would  be  furnished 
to  the  land  owner  to  irrigate  his  land?  A.  A  supply  of  water 
that  would  be  ample. 

Q.  Ample  for  what  purpose?  A.  To  irrigate  the  ground, 
of  course. 

Q.  To  irrigate  the  ground?  A.  Yes. 

##••#•#••• 

873  Q.  Go  ahead  and  state,  Mr.  Harrison — complete 
your  statement. 

874  A.  "VVe  could  have  all  the  water  we  needed  which 
we  didn’t  have  under  the  conditions  that  prevailed 

when  we  got  the  contract. 

Q.  I  believe  you  mentioned  about  the  land  that  you  had 
known  now  as  the  Rush  place  had  a  W.  I.  Company  water 
right?  A.  Yes. 

Q.  State  whether  or  not  any  negotiations  were  had  be¬ 
tween  your  Association  and  Air.  Jacobs  relative  to  a  supple¬ 
mental  water-right  contract?  A.  Yes. 

*••••#*#•• 

Q.  Now,  as  to  the  Washington  Irrigation  Company 

875  land,  what  statement  was  made  by  Mr.  Jacobs  in 
connection  with  a  supplemental  contract  for  addi¬ 
tional  water  for  those  lands?  A.  That  they  would  be  put 
on  equality  with  them. 

Q.  On  equality  with  the  Government  land  or  Public  Notice 
land?  A.  Yes,  the  Government.  We  would  be  put  on  an 
equality  with  a  Government  water  right. 
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Q.  State  whether  or  not  you  personally  assisted  in  get¬ 
ting  the  Old  Supplemental  contract  signed  up?  A.  I  did. 

********** 

0.  Did  you  personally  rely  upon  this  statement  that  the 
W.  T.  Company  lands  that  you  owned  would  be  given  all  the 
water  that  they  needed  for  their  crops  if  you  signed  up  this 
supplemental  contract?  A.  Yes. 

Q.  So  far  as  you  know  the  men  that  you  solicited  to  get 
signed  up,  did  they  rely  on  it  also?  A.  Some  of  them  did 
anvwav. 

*i  */ 

#######**# 

876  Q.  Do  you  know  generally  whether  the  owners  of 
Old  Supplemental  water-right  lands  were  furnished 

all  the  water  they  needed  for  their  crops  after  they  signed 
up  this  contract? 

###*##*#** 

A.  (Witness  answers  but  reporter  unable  to  understand 
it). 

Mr.  Chaffee.  “So  far  as  I  knovr  they  were.” 

Q.  Is  that  right?  A.  Yes. 

********** 

877  Q.  If  anybody  had  those  Old  Supplemental  lands 
and  they  didn’t  get  enough  water,  who  would  they 

call  upon  to  get  additional  water? 

###-*#*#**# 

A.  I  don’t  remember  that  we  had  any  difficulty  along  that 
line ;  the  patrolman  would  tend  to  it. 

Q.  Oh,  the  patrolman  would  give  you  all  the  water  that 
was  needed?  A.  Yes. 

♦  **#*##### 

Q.  Then  do  I  understand  you,  Mr.  Harrison,  that  after 
the  Old  Supplemental  contract  was  signed  up,  the  patrol¬ 
man  would  turn  in  all  the  water  that  was  necessary  to  irri¬ 
gate  your  land? 

********** 
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878  A.  Yes. 

Q.  State  whether  or  not  as  far  as  you  know  this 
land  got  all  the  water  it  needed  for  its  crops?  A.  Yes. 

*#.*##*##•# 

Q.  State  whether  or  not  as  far  as  you  know  those  lands 
got  all  the  water  they  needed  for  their  crops? 

•  **•••*••* 

A.  Yes. 

•  #*•••«*•# 

Cross-examination 

•  •*•••*••* 

881  Q.  What  about  the  Government  contracts  for  Sup¬ 
plemental  and  Public  Notice  lands  as  to  the  amount 

of  water  to  those  lands  what  was  stated? 

•  ##*•#*••# 

A.  They  didn’t  discriminate. 

Q.  They  didn’t  discriminate?  A.  No. 

•  #*••••••* 

Q.  But  after  the  Government  came  in  did  they  furnish  all 
the  water  that  was  necessary  on  both  classes  of  land?  A. 
Generally,  yes. 

•  ##•#•••*# 

882  Deposition  of  R.  J.  Core,  witness  for  plaintiffs. 

Q.  State  your  name,  age,  and  present  place  of  residence? 
A.  R.  J.  Core,  and  I  am  seventy  years  old,  and  1  live  close 
to  Outlook,  about  seven  and  a  half  miles  from  Sunnvside. 

Q.  State  whether  or  not  you  ever  had  any  official  position 
in  the  Sunnvside  Valley  Irrigation  District  and  if  so,  when? 
A.  I  was  a  director  of  the  District  for  six  vears,  and  mv 
term — I  resigned  about  the  first  of  January,  1931,  and  I  had 
served  six  years. 

•  #**•##**# 
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Q.  And  state  whether  or  not  the  officials  of  the  Bureau  of 
Reclamation  called  the  Sunnyside  Valley  Irrigation  District 
Board  and  asked  for  a  conference  in  connection  with  it?  A. 
Yes. 

#**#*##*#• 

SS3  Q.  State  if  you  know  the  purpose  of  those  meet¬ 
ings  that  were  called? 

##*#*##*## 

A.  Well,  we  were  called  to  meet  in  what  is  now  Mr. 
Moore’s  office — Mr.  Preston  was  the  manager  at  that  time 
— oh,  I  think  more  than  once,  probably  three  or  four  differ¬ 
ent  times.  The  last  meeting  that  I  remember  of  was  in  the 
summer  before  I  went  out  of  office.  That  would  be  in  the 
summer  of  1930.  I  think  it  was  in  August,  and  Mr.  Stoute- 
mver  and  Mr.  Mead  and  Walker  were  present  at  that  meet¬ 
ing,  and  the  object  of  the  meeting  was  to  discuss  the  propo¬ 
sition  of  us  buving  a  million  dollars  worth  of  additional 

v  O 

water. 

Q.  Who  was  to  sell  you  a  million  dollars  worth  of  water? 

«######*#• 

884  Q.  You  said,  I  believe,  the  three  officials,  Mr.  Pres¬ 
ton — was  he  Superintendent  of  the  Project  in  the 

same  position  Mr.  Moore  is?  A.  At  that  time,  yes. 

Q.  And  Mr.  B.  E.  Stoutemver,  district  counsel?  A.  Yes. 
Q.  And  Mr.  Walker?  A.  Yes. 

Q.  What  was  his  official  capacity?  A.  Well,  he  was  Chief 
Engineer  from  the  Denver  office  or  was  at  that  time. 
##*#####*# 
Q.  Yow,  referring  particularly  to  tliia  meeting  in  Auguot, 

1930,  I  will  ask  you  what  statements,  if  any,  were  made  by 
any  of  those  three  gentlemen  you  have  referred  to  in  connec¬ 
tion  with  this  million  dollars  worth  of  water? 

#*##**•**• 

885  A.  Well,  Mr.  Stoutemver  did  most  of  the  talking; 
as  well  as  I  remember  Doctor  Mead  did  not  do  so 
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much  talking;  but  the  proposition  was  that  we  should  buy 
a  million  dollars  worth  of  additional  water  for  insurance 
and  in  case — shall  I  go  ahead? 

Q.  Yes.  A.  In  case  we  would  buy  a  million  dollars  worth 
of  water  additional,  then  they  would  get  the  million  dollars 
by  charging  for  excess  water,  and  I  remember  Mr.  Stoute- 
myer  bore  down  on  the  proposition  that  it  would  be  better 
for  us  to  buy  a  million  dollars  worth  of  water  than  to  pay 
for  the  excess  water  because  in  a  period  of  years  they  would 
get  the  money  anyway,  and  then  we  would  be  right  where 
we  commenced  without  having  anything. 

•  •••#••••• 

Q.  Yes,  what  term  he  used,  from  which  this  money  was  to 
be  obtained,  this  million  dollars?  A.  Well,  it  would — if  we 
wouldn’t  buy — take  out  the  million  dollars,  and  bond  the 
District  to  pay  for  the  money,  or  of  course  they  were  going 
to  get  it  in  a  long  period  of  years  the  same  as  we  had  paid 
for  our  water  rights,  and  if  we  didn’t  do  that,  why,  then, 
they  were  going  to  make  us  pay  for  excess  water,  and  they 
would  get  the  million  dollars  in  that  way  over  a  pe- 

886  riod  of  years;  but  at  that  time,  and  Mr.  Stoutemver 
bore  down  on  that  very  heavily,  that  it  would  be  bet¬ 
ter  and  cheaper  for  us  to  buy  a  million  dollars  worth  than 
to  pay  for  the  extra  water  because  in  a  period  of  years  we 
would  pay  the  million  dollars,  and  then  we  would  have  noth¬ 
ing  more  than  what  we  had  started  out  with.  We  would  al¬ 
ways  owe  it. 

#####•••#• 

Q.  Was  there  any  request  made  by  anyone  at  that  meet¬ 
ing  as  lu  )uur  then  present  rights,  to  the  use  of  water  in  the 
Sunnvside  Division  within  the  Sunnyside  Valley  Irrigation 
District? 

A.  Well,  it  seems  to  me  that  would  have  been  a  superflu¬ 
ous  question.  Our  right  to  the  use  of  water  never 

887  was  questioned. 
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Q.  Prior  to  that  time?  A.  Xo. 

Q.  Yes.  Now,  I  will  ask  you  to  state  the  custom  and  prac¬ 
tice  in  connection  with  the  delivery  of  water  to  those  Old 
Supplemental  lands  more  fully,  if  there  is  any  additional 
fact  you  can  state  pertaining  to  the  custom  and  practice. 

**#•#*•••* 

888  A.  *  *  *  Thev  gave  us  excess  water,  and  we  went 
ahead,  and  our  rights  to  the  use  of  this  water  never 

was  questioned  by  any  of  the  Reclamation  people,  and  the 
only  representative  that  the  Bureau  of  Reclamation  ever 
had  upon  any  of  our  lands  was  the  ditchrider.  He  deter¬ 
mined  what  we  needed,  and  in  case  there  was  any  question 
about  it,  why,  they  would  call  on  the  watermaster  or  Mr. 
Scroggs,  but  there  never  was  any  friction.  Is  that  sufficient? 
Q.  Yes.  Now,  I  will  ask  you  to  state  the  custom  and  prac¬ 
tice  in  connection  with  the  delivery  of  water  to  those 

889  Old  Supplemental  lands  more  fully,  if  there  is  any 
additional  fact  you  can  state  pertaining  to  the  custom 

and  practice.  A.  Well,  the  ditchriders  carried  cards,  and 
if  we  wanted  excess  water,  that  is  more  than  the  three  acre 
feet,  why,  we  would  sign  a  card  and  I  signed  those  for  sev¬ 
eral  years  at  the  beginning  of  the  irrigation  season,  and  the 
ditchrider  would  give  us  additional  water,  and  there  were 
times  when  we  had,  for  instance,  new  seeding,  or  we  had 
crops  that  required  more  water,  why,  we  would  speak  to  the 
ditchrider  and  sometimes  if  he  could,  why,  he  would  turn  in 
a  little  bit  more,  and  we  didn’t  always  get  just  the  same 
amount  of  water,  but  if  he  saw  we  actually  needed  more  wa¬ 
ter  why,  he  would  give  it  to  us. 

•  •#•*♦#««* 

A.  Well,  I  think  it  was  in  1922, 1  was  going  to  plant  a  big 
acreage  of  potatoes  on  my  place,  the  ranch  I  lived  on  has 
forty-two  acres,  and  I  knew  I  was  going  to  need  a  great  deal 
of  water  as  it  was  the  most  potatoes  I  ever  raised  or  was 
going  to  raise,  and  I  think  it  was  in  May  before  I  had  them 


planted,  I  came  down  to  the  office  here  to  see  Mr.  Scroggs 
about  it,  and  I  told  him  when  I  went  in  that  I  was  going  to 
put  in — I  think  it  was  fifteen  acres  of  potatoes,  and  I  think 
that  is  more  potatoes  than  a  man  ought  to  raise  on 

890  fortv  acres  of  land.  I  said,  “It  is  going  to  take  more 
water  than  any  man  ought  to  have  a  right  to”,  and  I 

offered  to  pay  for  it.  “Now,”  I  says,  “I  want  the  water 
and  I  am  willing  to  pay  for  it.”  “Well,  now,”  he  says,  “Mr. 
Core,”  he  says,  “we  can  give  you  excess  water,  but,”  he 
says,  “we  can’t  charge  you  for  it.”  He  says,  “Those  men 
that  have  potatoes  and  other  crops  where  they  require  more 
water,  why,  we  try  to  take  care  of  them.  Xow,”  he  says,  “I 
think  we  can  take  care  of  you  all  right,”  but  I  had  offered 
to  pay  for  it,  and  he  told  me  that  they  couldn’t  charge  me 
according  to  my  contract,  that  they  couldn’t  get  but  a  dollar 
out  of  me.  He  says,  “We  can  give  you  the  extra  water  but 
we  can’t  charge  you  for  it.” 

Q.  What  kind  of  water  right  did  you  have  at  that  time? 
A.  An  Old  Supplmental,  one  of  the  first,  one  of  the  earliest. 

Q.  Was  there  any  attempt  ever  made  prior  to  this  meet¬ 
ing  you  referred  to  at  Yakima,  to  get  you  to  pay  anything 
above  that  dollar  an  acre  on  that  Old  Supplemental  land? 
********** 

891  A.  Well,  I  don’t  know — Xo,  there  never  had  been, 
never.  There  is  one  other  thing  I  would  like — Mr. 

James — 

********** 

892  Q.  All  right,  I  will  put  this  question:  Did  you 
ever,  Mr.  Core,  have  a  conversation  with  any  other 

official  of  the  Bureau  of  Reclamation  in  connection  with 
excess  water  on  your  land?  A.  Yes,  yes. 

Q.  State  with  whom,  and  the  conversation. 
**••#*•••• 

A.  It  was  Mr.  James,  I  think  he  is  the  hydrographer  in 
the  Reclamation  Office  here;  he  was  or  had  been  there  for 
several  years  and  I  don’t  know,  he  may  be  there  yet.  I 
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went  in  and  had  a  talk  with  him  and  here  was  the  purpose 
of  my  talk  at  that  time:  When  the  Reclamation  people — 
you  see,  they  changed  their  minds;  at  first  they  said  they 
couldn’t  charge  me  but  one  dollar  an  acre,  but  changed 
their  minds  and  he  said  they  could,  and  they  were  going 
to  charge  me  for  excess  water,  and  I  wondered  how  much 
excess  water  I  had  been  getting — I  knew  I  had  been 

893  getting  excess  water  all  the  time,  that  is,  over  the 
three  acre  feet — and  so  I  went  in  to  Mr.  James  to 

get  that  data,  I  wanted  to  know  how  much  I  had  been  using, 
and  I  asked  Mr.  James  if  he  had  a  record  of  the  amount  of 
excess  water  I  had  used  in  all  those  years,  and,  “Well”, 
he  says,  “here  is  the  data;  we  have  got  it  in  the  office  but 
we  have  never  figured  it”.  He  says,  “What’s  the  use  of 
figuring  it?  We  can’t  get  but  a  dollar  out  of  it  anyway; 
that  is  all  you  will  have  to  pay  according  to  your  contract 
anvwav”;  he  savs,  “because  it  would  be  a  lot  of  work  in 
figuring  up  the  amount  of  your  excess  water,  why,  we  have 
never  done  it,  but  it  is  here.” 

Q.  State  whether  or  not  you  were  furnished  sufficient 
water  to  irrigate  your  land  and  crops  at  all  times  prior 
to  the  notice  of  October  17,  1930?  A.  Well,  yes,  for  the 
most  part.  Now,  there  was  one  or  two  years  when  there 
was  a  scarcity  of  water. 

Q.  Yes.  A.  Now,  then,  the  farmers  were  all  satisfied. 
We  made  no  kick.  There  was  one  time  when  the  reser¬ 
voirs  up  there  were  almost  dry,  and  the  water  we  got 
after  the  first  of  August  it  was  very  little,  but  we  under¬ 
stood  it,  you  know.  There  was  nobody  kicked  on  it. 

Q.  Outside  of  those  two  or  three  short  years  did  you 
get  all  the  water  you  needed  for  your  crops.  A.  Yes. 

Q.  Were  your  headgates  shut  down  about  June  first, 
1932?  A.  Yes. 

894  Q.  Do  you  know  whether  your  neighbors’  head- 
gates  generally  were  shut  down  about  that  time? 

A.  Thev  were  all  shut  down. 


Q.  Do  you  know  what  was  done  with  that  water  that 

was  in  the  ditches,  laterals,  and  canals  when  the  headgates 

were  shut  down?  A.  That  went  down  the  river.  They 

just  simply  cut  it  off  at  the  headgates  and  didn’t  deliver 

it.  Thev  could  have  delivered  it  but  tliev  wouldn’t. 

%>  •> 

Q.  What  had  been  diverted  into  the  canal  at  that  time  the 
headgates  were  shut  down,  do  you  know  where  those 
waters — what  was  done  with  those  waters?  A.  Well,  it 
all  went  right  down  the  river,  you  know.  They  did  that 
in  June  when  the  river  was  full  of  water,  you  know. 
*>**#*##•** 

902  Q.  Xow,  you  say  you  have  been  here  thirty-four 
years;  how  long  have  you  had  experience  in  distri¬ 
bution  of  water  on  lands  for  agricultural  purposes  com¬ 
monly  known  as  irrigating  lands  or  irrigable  lands?  A. 
Well,  this  will  be  thirty-four  years  that  I  moved  here, 
thirty-four  this  spring,  and  I  have  irrigated  thirty-four 
years. 

Q.  Have  you  irrigated  your  ranch  during  all  that  time? 

A.  Everv  vear. 

*>  * 

Q.  Xow,  I  will  ask  you  if  you  know  whether  or  not  the 
water  requirements  of  different  soils  in  this  Division  are 
different  or  not?  A.  Oh,  they  are  all  different. 

#######* 

911  F.  E.  Fyfe,  witness  for  plaintiffs. 
*#*##*#••• 

Direct  examination. 

##•#•##«•• 

912  Q.  State  your  name,  age,  and  place  of  residence. 
F.  E.  Fyfe,  fifty-four  years  old;  I  live  on  a  farm 

three  miles  east  of  Grandview. 

Q.  In  the  Sunnyside  Division?  A.  In  the  Sunnyside 
Division. 

Q.  What  work  have  you  done  for  the  Bureau  of  Reclama¬ 
tion  in  connection  with  water  delivery  in  what  is  now  the 
Sunnyside  Valley  Irrigation  District,  and  over  what  period? 
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A.  Well,  I  rode  ditch  for  the  Reclamation  starting  some¬ 
where  around  1911  or  1912  and  working  until  the  spring  of 
1917,  I  believe.  I  am  not  just  sure  of  those  dates,  because 
it’s  so  far  back,  but  that  is  my  best  recollection. 

«*•**♦*••* 

Q.  What  rule  did  you  follow  in  making  water  deliveries 
when  you  were  ditch  rider  ?  A.  Well,  in  the  spring  we  de¬ 
livered  pretty  much  what  they  wanted.  They  were  rather 
urged  to  use  water  early  in  the  spring,  and  then 

913  about  June  1  usually  it  was  reduced  some,  and  we 
given,  as  I  remember,  a  leeway  there  to  the  ditch- 

riders  of  from  10  to  25  per  cent  in  excess  of  the  measure¬ 
ment. 

•  ###*#*••# 

Q.  What  did  you  do  if  additional  water  was  requested? 
A.  Well,  over  and  above  that  amount  they  were  instructed 
to  take  it  up  with  the  watermaster  or  the  manager  of  the 
project. 

Q.  And  what,  if  anything,  would  the  watermaster  or  man¬ 
ager  of  the  project  do  when  it  was  taken  up  with  him? 

********** 

The  Witness.  Well,  they  would  go  and  see  the  water  user 
and  go  over  the  land  with  him,  and  if  they  decided  any 
water  was  necessary,  they  would  instruct  me  to  deliver 
more  water,  and  how  much. 

#*##*##*** 

Q.  Was  that  the  custom  and  policy  that  was  in  force  dur¬ 
ing  the  time  that  you  were  ditchrider?  A.  It  was. 

914  Q.  What,  if  any,  further  position  have  you  occu¬ 
pied  in  connection  with  what  is  now  the  Sunnvside 

Valley  Irrigation  District  ?  A.  Well,  I  was  on  the  Board  of 
Directors.  I  was  elected  there  in  the  spring  of  1922  and 
served  until  the  sjjring  of  1937.  I  was  made  chairman  of 
the  Board,  I  believe  it  was  in  1925,  and  remained  as  such 
until  I  resigned  from  the  district  in  the  spring  of  1937. 

•  •••••#**• 
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916  Q.  What  further  negotiations,  if  any,  were  had  in 
connection  with  this  million  dollar  charge?  A.  Well, 

we  had  a  meeting  with  Mr.  Preston,  Commissioner  Mead, 
Engineer  Walters,  and  Mr.  Stoutemyer. 

#*###*#*** 

Q.  You  stated  some  of  these  present.  Who  besides  those 
you  have  stated  were  present,  where  was  the  meeting  held, 
and  what  was  said?  A.  Well,  it  was  held  in  the  office  of 
Porter  Preston  in  Yakima,  the  Reclamation  Office. 

Q.  He  was  then  the  superintendent  of  the  propect?  A. 
He  was  then  the  superintendent  of  the  project,  and  we  again 
discussed  the  proposition  of  the  Sunnyside  purchasing  a 
million  dollars  worth  of  water,  and  Mr.  Stoutemyer  stated 
that  we  had  used  about  3.7  acre  feet  or  more,  and 

917  under  the  contract  we  were  entitled  to  3  acre  feet. 

We  discussed  the  old  supplemental  water  rights 
some,  and  we  asked  Mr.  Stoutemyer  how  much  the  Sunny- 
side  District  was  entitled  to  under  their  contracts  with  the 
Government. 

After  discussing  those  at  some  length  there,  we  asked 
him  how  much  we  were  entitled  to,  and  he  said  he  thought 
it  was  undoubtedly  being  set  at  3  acre  feet.  We  felt  the 
proposition  was  entirely  too  big  for  the  Board  to  settle  on, 
and,  anyway,  it  would  have  to  be  taken  up  with  the  water 
users. 

Q.  What,  if  any,  further  discussion  was  held  with  re¬ 
spect  to  the  old  supplemental  water  rights  and  what,  if 
any,  further  statements  did  Mr.  Stoutemyer  make  pertain¬ 
ing  thereto?  A.  At  that  meeting? 

Q.  At  that  meeting.  A.  Well,  we  called  his  attention  to 
the  contract  there,  that  they  stated  three  acre  feet  or  enough 
more  to  grow  crops.  He  reminded  us  of  the  clause  in  there 
where  it  said  the  engineer  in  charge  or  the  Reclamation 
officials  should  make  the  determination,  and  we  said  yes, 
but  it  had  been  common  usage  over  a  number  of  years. 
They  had  delivered  more  than  three  acre  feet  to  grow  crops, 
and  he  said  in  there  it  did  not  state  it  was  a  grow  a  maxi¬ 
mum  crop.  I  think  that’s  about  all  I  remember. 
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Q.  Just  one  other  thing.  Did  Mr.  Stoutemyer  at  that 
time  make  any  statements  in  connection  with  the  issuance 
of  a  public  notice?  A.  Yes.  Pie  said  it  would  be  necessary 
to  reduce  the  water  down  and  that  the  Government  would 
issue  a  public  notice  notifying  the  water  users  there  and 
that  it  was  necessary  to  secure  this  contract  for  a  million 
dollars  before  they  could  commence  the  construction 
.918  of  the  Cle  Elum  Dam,  and  that  they  wanted  to  get 
started  before  the  time  the  appropriation  expired. 

•  #••**#*#* 

Q.  No ;  I  am  going  to  a  subsequent  meeting,  if  any.  A. 
Well,  the  next  meeting  that  we  had  was  at  Seattle,  the 
latter  part  of  August. 

Q.  1930?  A.  1930.  Mr.  Larson  was  chairman  of  the - 

Q.  (Interposing)  Where  was  he  from  and  what  position 
did  he  hold?  A.  Chairman  of  the  Chamber  of  Commerce 
Reclamation  Committee  at  Yakima.  Judge  Chadwick,  who 

was  a  judge  on  the  Superior  Court  bench - 

##******## 

A.  Jacobs,  yes,  Joseph  Jacobs,  who  had  been  in  the  Re¬ 
clamation  Service.  Senator  Jones - 

919  Q.  Senator  Jones  from  the  State  of  Washington, 
in  Congress?  A.  State  of  Washington.  And  R.  Iv. 
Tiffany,  who  used  to  be  superintendent  of  the  Sunnyside 
Project.  Ralph  Williamson - 

By  Mr.  Stoutemyer: 

Q.  (Interposing)  What  was  Ralph  Williamson?  A.  The 
attorney  for  the  district.  Mr.  Lloyd  Miller,  from  the  Sun¬ 
nyside,  and  Mr.  Hoffman,  the  secretary  of  the  district,  and 
myself;  it  seems  like  there  was  others,  but  I  can  only  re¬ 
member  those. 

##*•#***## 

927  Q.  Now,  prior  to  that  time,  Mr.  Fyfe,  had  there 

928  been  other  oral  requests,  as  far  as  you  can  remember, 
in  connection  with  the  amount  of  water  that  these 
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old  supplemental  water  right  lands  were  entitled  to?  A. 
Well,  we  had  discussed  those  a  number  of  times. 

By  the  Court : 

Q.  Discussed  them  with  whom?  A.  With  the  Reclama¬ 
tion  officials  there,  as  to  the  amount  of  water  that  the  old 
supplemental  water-right  lands  had  purchased,  and  that 
thev  alwavs  felt  that  thev  had  a  sufficient  amount  of  water 
to  grow  their  crops,  and  we  had  asked  at  different  times 
after  this  had  come  up  for  a  statement  on  how  much  the 
old  supplemental  water  right  or  how  much  storage  water 
the  old  supplemental  water-right  lands  owned,  figuring  that 
they  could  get  that  out  of  their  cards  and  figure  it  up. 

By  Mr.  Chaffee: 

Q.  What  do  you  mean  by  the  “cards  and  figure  it  up”? 
A.  The  ditchrider  cards. 

•  *••••#••• 

Q.  What  did  you  or  other  officials  state  to  the  Bureau  of 
Reclamation  officials  pertaining  to  these  cards?  A.  They 
were  cards  taken  by  the  ditchriders,  based  upon  the  amount 
of  water  that  they  had  delivered  to  the  old  supplemental 
water-right  lands  in  the  past. 

Q.  What  request  did  you  make  in  connection  with  those 
cards  and  what  they  had  delivered  in  the  past?  A.  'Well, 

they  could  take  those  cards - 

*#•••**••• 

929  Q.  What  did  you  ask  the  Bureau  of  Reclamation 
officials  to  do  in  connection  with  those  cards?  A.  To 
make  a  determination  of  the  water  right  there,  that  they 
could  take  these  cards  and  figure  out  the  amount  of  water 
that  they  had  delivered  to  them,  so  that  we  would  know 
how  much  water  the  had,  they  were  entitled  to,  and 
whether  it  would  be  necessary  to  buy  any  water  at  all  for 
them. 

*#•••••••• 
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930  Q.  When  did  you  first  learn,  Mr.  Fyfe,  of  Mr.  W.  W. 
Johnson  being  on  the  project?  A.  It  was  sometime 

931  during  the  spring  of  1931.  We  didn’t  know  Mr.  John¬ 
son  at  the  time,  until  after  he  had  completed  his 

study  of  the  project. 

Q.  Did  you  ever  authorize  Mr.  Johnson  to  come  there  and 
make  a  study?  A.  Not  to  my  knowledge. 

Q.  And  you  were  president  of  the  Board  during  all  of 
this  time?  A.  I  was. 

Q.  What  contact,  if  any,  did  you  have  with  Mr.  Johnson 
during  the  time  he  w-as  on  the  project?  A.  I  don’t  recall 
meeting  Mr.  Johnson  until  after  he  had  made  his  study  of 
the  project. 

Q.  And  wThat  contact,  if  any,  did  you  have  with  him  at 
that  time  and  to  what  extent?  A.  Well,  he  came  into  our 
Board  room  one  meeting  and  said  that  he  had  completed 
his  study  of  the  project,  and,  I  believe,  if  I  recall,  he  handed 
us  a  statement  there  or  the  figures  showing  his  determina¬ 
tion. 

A.  And  wiiat  was  the  extent  of  the  conversations  had  at 
that  time?  A.  Well,  if  I  remember,  they  were  very  short 
that  morning. 

Q.  Possibly  five  or  ten  minutes?  A.  I  don’t  think  over 
that ;  it  was  very  short. 

Q.  Did  you  at  any  other  time  as  a  Board  have  any  con¬ 
tact  with  Mr.  Johnson?  A.  Not  to  my  knowledge. 

Q.  Or  you  individually.  A.  Not  to  my  knowledge. 

932  Q.  Did  your  Board  ever  authorize  or  ever  ratify 
what  Mr.  Johnson  had  done?  A.  We  did  not. 

*#••••*••• 

Q.  At  later  dates  did  you  have  any  conversations  with 
officials  of  the  Bureau  of  Reclamation  in  which  you  re¬ 
quested  that  these  old  supplemental  water-right  cards  be 
added  up  so  you  could  have  that  information?  A.  Yes.  We 
had  talked  to  him  a  number  of  times.  Of  course,  there’s  so 
many  meetings,  it’s  hard  to  remember  just  which  meetings 
it  was,  but  we  had  discussed  that  a  number  of  times. 
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Q.  Had  requested  it  a  number  of  times  orally?  A.  Yes, 
orally. 

Q.  Had  they  ever  furnished  that  information  to  you 
prior  to  the  time  of  this  Johnson  report? 

#•••##•••* 

The  Witness.  Well,  they  said  they  had  filed  those 

933  cards  awav,  but  thev  had  never  made  any  extra 
charge  and  they  had  never  figured  them  up  and  they 

didn’t  know  just  what  they  were  getting. 

•  »««*#•»•# 

Q.  Did  they  furnish  you  an  addition  of  those  old  sup¬ 
plemental  cards,  showing  how  much  water  had  been  de¬ 
livered?  A.  Not  to  my  knowledge. 

Q.  So  that  request  was  never  complied  with?  A.  No. 

•  •••#••••• 

934  Q.  More  specifically,  do  you  know  whether  the 
the  ditchriders  contacted  the  various  water  users  and 

requested  them  to  sign  these  water  rental  cards? 

•  #••###•## 

The  Witness.  Well,  the  regulation  issued — I  think  it  was 
from  Mr.  Schoggs’  office — had  issued  those  excess  water 
cards  during  the  month  of  May — I  would  not  want  to  say 
what  time — but  we  had  a  Board  meeting  there  and  some 
of  the  ditchriders  were  in  the  office  and  showing  us  the 
cards  that  they  had  got  there  for  the  water  users,  for  the 
owners  of  old  supplemental  water-right  lands  to  sign  if 
they  wanted  to  get  excess  water  over  and  above  the  John¬ 
son  determination. 

•  *••#••••* 

935  Q.  State  whether  you  had  any  further  conversa¬ 
tions  with  the  project  manager,  Mr.  Moore,  pertain¬ 
ing  to  water  deliveries  in  June,  1932.  A.  I  did.  I  made  a 
trip  up  to  Yakima  to  see  Mr.  Moore  about  June  3. 

Q.  1932?  A.  1932.  I  asked  him  if  he  could  not  put  off 
the  shutting  of  the  gates  down  to  those  measurements  until 
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we  tried  to  work  something  out,  that  there  was  plenty  of 
water,  two  or  three  times  as  much  water,  going  over  the 
dam,  as  there  was  down  the  canal.  He  said  that  he  couldn’t, 
that  his  instructions  were  to  reduce  the  gates  down,  the 
deliveries,  unless  the  water  users  signed  the  cards,  and  that 
he  couldn’t  change  that  order.  It  would  have  to  stay  in 
effect. 

937.  Q.  What  observations  did  you  make  in  connection 
with  the  water  that  was  going  down  over  the  Sunny- 
side  Dam  of  natural  flow?  A.  Well,  there  was  two  or  three 
times  as  much — or  an  estimated  two  or  three  times 
938  as  much  going  over  the  dam  as  there  was  going  into 
the  canal. 

•  •••*••••• 

943  Q.  Are  you  familiar  with  these  three  ranches  in 
question?  A.  Yes. 

Q.  Have  you  made  some  observations  in  connection  with 
the  farming  operation  and  irrigation  practice  thereon  ?  A. 
Yes.  I  was  over  them  several  times  in  1937.  I  would  not 
name  any  specific  time ;  just  when  I  happened  along  check¬ 
ing  up  on  the  water  and  going  over  the  places;  and  then 
during  the  season  of  1937  I  made  two  or  three  trips  around 
over  the  places. 

Q.  First,  Mr.  Fyfe,  what  observation  in  connection  with 
the  general  farm  practice  did  you  observe,  and  the  crop 
production,  on  those  three  ranches?  A.  They  were  excep¬ 
tionally  good  farmers  and  all  grew  good  crops. 

Q.  What  observations  did  you  make  in  connection  with 
the  distribution  systems  and  the  delivery  and  distribution 
of  water  thereon?  A.  Their  distribution  system  over  the 
ranch  was  very  well  laid  out.  In  most  of  the  cases  they 
could  pick  up  their  waste  water  from  one  ditch  to  another ; 
probably  not  all  of  it,  but  most  of  it  could  be  done  that 
way.  Their  system  as  to  length  of  rows  was  very  well  laid 
out;  not  too  long.  I  would  say,  about  right. 
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944  Q.  What  about  the  actual  distribution  of  water  on 
these  three  ranches?  I  mean,  the  spreading?  What 
report  do  you  make  on  that?  A.  I  would  say  that  from 
what  I  have  seen  of  it,  it  was  very  well  spread. 

Q.  Since  you  have  been  directly  connected  with  the  dis¬ 
tribution  of  water  for  the  Government  as  a  ditehrider 
and  later  in  your  capacity  as  an  officer  of  this  district,  what 
has  been  the  measure  of  water  in  that  district  as  to  dis¬ 
tribution  and  delivery?  A.  As  to  the  amount  on  a  bene¬ 
ficial  basis? 

Q.  Yes.  A.  On  the  basis  of  beneficial  use. 

•  ••••#•••« 

Q.  Have  you  made  a  study,  Mr.  Fyfe,  of  the  effects  of 
these  public  notices  of  October  17,  1930,  and  May  5,  1932, 
particularly  with  reference  to  the  effect  upon  the  water 
users  in  this  district?  A.  Yes.  If  it  were  carried  out  there, 
would  be  a  great  loss  to  the  water  users  in  reducing  their 
water  to  that  amount. 

•  #*••#•••* 

946  Q.  What  observations  have  you  made  as  to  the 
requirements  being  different?  A.  Well,  there  is 
sandy  soil,  soil  underlaid  with  gravel;  there  is  deep  soil, 
with  rough  topography,  and  such  as  that. 

Q.  Have  you  actually  made  a  study  of  the  water  require¬ 
ments  of  different  classes  of  land  in  this  district,  and  over 
how  long  a  period  of  time?  A.  Well,  I  have  looked  after 
a  lot  of  land  and  done  a  lot  of  irrigating,  myself.  I  tried 
to  make  a  study  of  the  different  classes  of  land,  about  what 
it  vrould  need ;  and  there  is  quite  a  variation. 

Q.  How  wide  a  variation,  Mr.  Fyfe?  A.  Well,  that  would 
vary  a  lot;  probably  from  one  or  two  acre-feet  up  to  seven 
or  eight  acre-feet. 

•  ••••#•*•* 

A.  Of  course  it  would  be  the  sandy  lands  and  the  lands 
that  are  underlaid  with  gravel.  They  would  probably  be 
the  hardest  hit. 

•  •••*••••* 
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Q.  State  whether  these  are  the  better  or  poorer  classes 
of  lands.  A.  Generally  speaking,  they  are  the  poorer  class 
of  lands,  the  marginal  lands.  Of  course  the  sandy  land,  if 
you — 

********** 

947  A.  If  you  get  sufficient  water  it  can  be  made  to 
produce  very  well. 

By  Mr.  Chaffee : 

Q.  About  how  many  acres  has  the  District  acquired  and 
is  now  paying  operation  and  maintenance  and  construction 
charges  upon  to  the  Government  under  the  contract  of 
1918? 

•  •##•***** 

A.  A  little  in  excess  of  7,000  acres. 

Bv  Mr.  Chaffee: 

*> 

Q.  Has  it  prior  to  this  time  been  larger  or  smaller,  and 
when  was  the  maximum  amount  in  the  District’s  ownership 
reached?  A.  It  has  been  a  lot  larger  prior  to  this.  I 
wouldn’t  just  want  to  state  the  date  exactly,  but  around 
1930  or  1932  it  was  between  12,000  and  13,000  acres. 

Q.  That  the  District  owned?  A.  Yes. 

Q.  If  I  understand  you  correctly,  the  District  has  sold 
a  portion  of  that,  so  that  the  District  now  owns  about  7,000 
acres?  A.  They  have  sold  it  down  to  about  7,000 

948  acres — about  7,070  acres  I  think  would  be  more  exact. 
********** 

Q.  From  your  observation  and  studies  I  will  ask  you  to 
state  in  your  opinion  the  effect  of  the  enforcement  of  these 
orders  in  question. 

*##*•#••*• 

A.  Well,  in  cutting  the  orders  down  of  course  it  would 
make  more  land  come  to  the  District  and  be  a  burden  on  the 
District,  and  the  good  land  would  have  to  pay  what  the 
poorer  lands  did  not  pay ;  so  that  it  makes  a  burden  on  the 
better  lands  of  the  District. 
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By  Mr.  Chaffee : 

Q.  What  would  the  eventual  result  be  ? 

•  ••••••••* 

A.  In  my  opinion,  in  doing  this  it  would  almost  mean 
failure  for  the  District,  because  it  would  put  so  many  lands 
back  on  to  the  District  that  they  would  be  unable  to  pay 
their  overhead,  and  the  land  would  come  to  the  District,  and 

of  course  the  last  faithful  acre  is  bound  bv  the  contract. 

•  ••••#•••• 

949  Q.  How  long  have  you  been  familiar  with  the  Yak¬ 
ima  River?  A.  Since  the  spring  of  1904. 

Q.  State  whether  there  has  been  any  travel,  either  pas¬ 
senger  or  freight  or  log  traffic,  upon  that  river,  to  your 
knowledge,  during  that  period?  A.  Not  to  my  knowledge. 
I  have  never  seen  any. 

Q.  State  whether  in  your  opinion  it  is  suitable  for  such 
traffic  of  any  kind. 

•  ••••••••• 

A.  No;  it  would  not  be  suitable,  so  far  as  I  know. 

•  ••••••••• 

956  A.  Well,  in  the  other  class  would  be  the  sandiest 
lands. 

Q.  Have  you  made  observations,  particularly  as  to  the 
Mabton  division,  where  the  Eder  and  Fox  lands  are  located, 
as  to  the  water  requirements  of  those  lands  as  compared 
with  the  division  as  a  whole?  A.  Yes. 

Q.  What  are  the  water  requirements  of  those  lands  in 
that  division  generally  as  compared  with  the  District  as 
a  whole  ? 

•  ••••••••• 

957  A.  Well,  ordinarily  the  water  delivery  on  the 
Mabton  side  is  a  little  heavier  than  on  the  other  side. 

By  Mr.  Chaffee: 

Q.  Averaging  something  like  from  5  to  6  acre-feet  to 
the  farm?  A.  The  average,  I  believe,  in  1930,  according 
to  the  Reclamation  figures,  was  5.2  acre  feet. 
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Q.  Do  you  know  why  the  water  requirements  of  the 
lands  in  this  division  are  generally  higher,  requiring  more 
than  in  the  division  as  a  whole? 

*###•***•• 

A.  We  have  different  classes  of  lands  over  there.  We 
have  some  quite  sandy  lands  and  some  that  are  underlaid 
with  gravel,  where  the  gravel  is  right  close  to  the  surface. 

********** 

958  Q.  Mr.  Fyfe,  has  the  board  of  directors  of  the 
Sunny  side  Valley  Irrigation  District  at  any  time 

authorized  the  issuance  of  either  of  these  public  notices  or 
ratified  the  same  or  authorized  the  determination  by  W. 
W.  Johnson?  A.  Not  to  my  knowledge. 

Q.  If  they  had  done  it,  you  would  have  known  it?  A. 
Yes. 

##•**#•••• 

959  Ben  Berry,  witness  for  plaintiffs. 
********** 

Direct  Examination 

*#*#*##••• 

Q.  State  your  name,  Mr.  Berry,  age,  and  place  of  resi¬ 
dence.  A.  Ben  Berry,  sixty-eight,  Mabton. 

Q.  How  long  have  you  lived  in  Mabton  and  vicinity?  A. 
Since  1908. 

Q.  Do  you  own  land  near  there  at  the  present  time  ?  A. 
Yes,  sir. 

Q.  Where  is  the  land  that  you  own  with  reference  to  the 
Ottmuller  ranch  shown  on  Plaintiffs’  Exhibit  “52”?  A. 
My  place  is  just  north  of  Mr.  Ottmuller ’s,  just  a  road 
dividing  it. 

Q.  How  much  land  do  you  own  there?  A.  Twelve  and 
a  half  acres. 

Q.  How  long  have  you  owned  it?  A.  Well,  I  have  owned 
part  of  it  since  1918. 
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Q.  Is  that  land  of  similar  texture  and  quality  to  the 
Ottnmller  land?  A.  Practically  the  same. 

###••#•**• 

960  Q.  State  what  if  any  observations  or  work  you 
have  made  or  done  upon  that  land.  A.  I  worked  for 

Mr.  Phillips  that  owned  the  land  at  that  time  for  two 
years,  and  when  Mr.  Phillips  died  I  run  the  place  for  two 
years. 

Q.  When  was  it  that  you  worked  for  Mr.  Phillips?  A. 
1914,  1915,  and  part  of  ‘16,  if  I  remember  right. 

Q.  What  were  your  duties  when  you  worked  for  him? 
A.  Irrigating. 

**••*•***• 

A.  Well,  general  farm  work  but  mostly  irrigating;  I 
did  the  irrigating  myself. 

Q.  Do  I  understand  you  that  for  four  years  you 

961  did  the  irrigating  on  this  land?  A.  No;  the  first 
two  years  I  irrigated,  and  the  next  year  I  had  an 

irrigator,  and  the  next  year  after  that  I  irrigated  myself. 

####•**•** 

Q.  Now,  outside  of  this  time  that  you  have  actually  been 
engaged  upon  that  land,  where  have  you  lived  with  refer¬ 
ence  to  it?  A.  I  lived  on  the  present  place  where  I  live 
now,  just  north  of  Mr.  Ottmuller ’s  place. 

•  *»••**•** 

962  Q.  What  observations  have  you  made  in  connec¬ 
tion  with  his  farming  operations?  A.  Well,  I  al¬ 
ways  considered  Mr.  Ottmuller  an  A  number  one  farmer. 

*#*#•*••*• 

963  Q.  What  would  you  state  with  reference  to  water 
requirements  of  this  land  and  your  land? 

•  #••••••*• 

A.  I  don’t  think  there  is  any  difference  from  what 

964  I  have  observed. 
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Q.  What  do  you  know  with  reference  to  whether  the 
water  which  has  been  delivered  to  this  land  being  benefi¬ 
cially  used  thereon  since  you  have  owned  lands  adjoining, 
and  during  the  time  that  you  farmed  it? 

********** 

A.  Well,  it  has  all  been  beneficially  used  that  was  de¬ 
livered  on  there  to  my  knowledge,  not  only  on  my  place 
but  on  the  Ottmuller  place  as  well. 

Q.  State  what  you  know  with  reference  to  this  land  re¬ 
quiring  the  amount  of  water  that  has  been  delivered  and 
used  to  successfully  farm  the  same? 
********** 
A.  Why,  by  actual  experience  and  work  on  the  land. 
********** 

965  Q‘.  From  that  experience  state  what  you  know 
with  reference  to  the  land  requiring  the  amount  of 

water  that  has  actually  been  delivered  and  used  on  it.  A. 
Well,  I  know  we  never  used  any  more  water  than  was 
actually  necessary  to  produce  the  crop. 

Q.  What  would  be  the  effect  upon  that  ranch  if  it  was 
deprived  of  fifty  per  cent  of  the  water  that  has  heretofore 
been  used  for  irrigation  purposes  thereon? 
********** 

A.  Why  it  would  destroy  fifty  per  cent  of  the  crop  pro¬ 
duced. 

Q.  State  whether  it  would  be  be  practical  and  feasible 
to  attempt  to  irrigate  the  entire  tract  with  one  half  of  the 
water  that  has  heretofore  been  used  thereon?  A.  It  would 
not. 

Q.  Suppose,  Mr.  Berry,  that  there  had  been  fur- 

966  nished  on  an  average  5.56  acre  feet  of  water  for 
this  ranch  for  previous  years,  and  that  land  was 

denied  water  in  excess  of  three  acre  feet  for  June,  July 
and  August,  what  would  be  your  opinion  as  to  the  prac¬ 
ticability  and  feasibility  of  attempting  to  farm  and  irri¬ 
gate  the  entire  ranch? 
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Do  you  understand  the  question? 

A.  Yes.  June,  July  and  August  really  requires  more  water 
than  it  does  at  any  other  time  of  the  year,  much. 

Q.  And  if  the  water  was  cut  from  5.56  acre  feet  to  three 
acre  feet  for  those  months,  what  portion  of  this  land  would 
it  be  feasible  to  farm?  A.  Well,  it  would  not  be  but  a 
trifle  over  half  of  it  anyway. 
*#••••#*#• 

970  Deposition  of  W.  W.  Harrington,  witness  for 

plaintiffs. 

•  #•«#•••#* 

Q.  State  your  name,  age  and  present  residence.  A.  W. 
W.  Harrington,  sixtv-two.  I  live  north  of  Granger  one 
mile. 

Q.  How  long  have  you  lived  there?  A.  Since  1920. 

Q.  Where  is  your  land  with  reference  to  the  Parks  ranch 
which  is  the  Southeast  of  the  Northeast  of  Section  16, 
Township  10,  North  of  Range  21?  A.  I  am  in  the  south¬ 
west  corner  of  15-10-21. 

Q.  And  your  southwest  corner  then  would  be  just  across 
the  road  from  his  northeast  corner?  A.  Yes,  across  the 
highway. 

972  Q.  Then  from  your  experience  in  irrigating,  can 
you  tell  by  looking  at  a  crop  whether  it  is  over-irri¬ 
gated  or  under-irrigated?  A.  Yes,  sir,  I  can. 

973  Q.  Have  you  during  your  experience  in  irriga¬ 
tion  and  handling  water  and  irrigating  land,  ob¬ 
served  the  effect  when  only  about  fifty  per  cent  of  the 
amount  of  water  was  furnished  that  was  necessary  to  keep 
the  crop  in  a  growing  thrifty  condition?  A.  Yes,  sir. 

Q.  What  is  the  effect  when  only  about  fifty  per  cent  of 
the  amount  of  water  necessary  to  irrigate  the  land  is  fur¬ 
nished?  A.  Well,  you  get  about  half  a  crop,  that  is  what 
you  get;  in  my  experience  you  get  about  fifty  per  cent  of 
the  water  you  need.  Sometimes  you  don’t  get  that. 
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Q.  Now,  this  Parks  land  that  is  owned  by  P.  L.  Parks, 
are  you  quite  familiar  with  it?  A.  Yes,  sir;  I  have  driven 
by  the  place  since  1920,  and  it  is  just  across  the  highway, 
across  from  my  place;  I  have  worked  on  his  place  quite  a 
bit,  exchanged  work,  and  one  thing  or  another.  I  know  it 
quite  well. 

Q.  Have  you  observed  the  way  Mr.  Parks  farms  that 
land  and  cares  for  it?  A.  Sure,  yes,  sir. 

Q.  How  has  he  farmed  it  and  cared  for  it?  A.  Why, 
I  think  Mr.  Parks  is  a  first  class  farmer  myself,  and  he 
has  cared  for  it  well.  It  couldn’t  be  cared  for  better  than 
he  takes  care  of  it. 

Q.  What  kind  of  soil  is  there  upon  that  land?  A.  Sandy. 
•  #  •  *  •  #  .  #  #  *  • 
974  Q.  Somewhat  similar  to  the  land  there  on  your 
place?  A.  Yes,  sir. 

Q.  Is  it  somewhat  similar  as  to  water  requirements? 
A.  Yes,  sir. 

Q.  What  have  you  observed  with  reference  to  crop  pro¬ 
duction  on  the  Parks  land  since  you  have  lived  there?  A. 
Well,  Mr.  Parks  always  has  raised  as  good  crops  as  any¬ 
body  in  the  community,  I  think,  in  my  opinion. 

Q.  What  observations  have  you  made  with  respect  to 
Mr.  Parks’  distribution  of  water  on  his  land  for  irriga¬ 
tion  purposes?  A.  Well,  I  never  seen  any  part  of  Mr. 
Parks’  place  or  the  crops  that  I  ever  thought  was  over¬ 
irrigated  any  time  since  I  lived  there,  since  1920. 

Q.  What  have  you  observed  in  connection  with  the 
method  of  the  application  and  distribution  of  water  upon 
his  land?  A.  Well,  from  what  I  have  seen,  I  have  been 
on  his  place  several  times  and  it  looked  like  to  me  that  he 
took  well  care  of  his  water.  I  have  been  around  several 
times  and  I  never  saw  him  to  waste  any  amount  of  water 
to  speak  of  at  all,  and  in  fact,  it  has  always  been  well 
cared  for. 

Q.  Basing  your  answer  upon  your  personal  experience, 
your  observation  and  your  knowledge,  I  would  ask  you  to 
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state  what  in  vour  opinion  would  be  the  effect  if  one  half 
of  the  water  for  the  Parks  land  or  approximately  one  half 
of  it  was  taken  away  during  the  months  of  June, 

975  July  and  August?  A.  Why,  he  wouldn’t  raise  half 
a  crop;  with  the  ground  sandy  like  it  is,  if  a  man 

didn’t  have  sufficient  wmter  on  this  sandy  ground  it  bums 
up  and  it  burns  up  quickly. 

Q.  What  effect  would  it  have  upon  the  value  of  that 
farm  as  a  farmstead  for  farm  purposes? 

•  ••••*•••• 

A.  Why,  it  wrould  decrease  the  valuation  of  that  farm 
more  than  fifty  per  cent  with  me,  or  more  so. 

•  #•**#•••* 

Q.  In  connection  with  your  own  farming  operations  on 
your  own  land,  what  has  been  the  custom  and  practice 
relative  to  getting  additional  water  if  you  needed  it?  A. 
Why,  whenever  I  needed  aditional  wTater  I  always  asked 
our  ditchrider  for  extra  water,  and  he  said,  “Well,  I  can’t 
give  it  to  you,”  and  then  at  least  several  times,  three  or 
four,  or  five — three  or  four  times  I  have  called  for  extra 
water  since  I  have  been  there  that  I  would  ask  for  it  and 
the  ditchrider  said  he  couldn’t  and  didn’t  have  it,  and  I 
would  go  to  Mr.  Cheyne,  our  watermaster,  and  I  can  re¬ 
member  in  particular  one  particular  time  when  I  was  very 
short  of  water,  and  I  had  some  seeding  that  was 

976  dying  on  me,  and  I  asked  the  patrolman  for  water 
and  he  said,  “I  can’t  give  it  to  you,  I  haven’t  any,” 

so  in  the  morning  I  vrent  over  to  Mr.  Cheyne ’s  residence 
and  asked  him  if  I  could  get  extra  water  and  he  said,  “We 
are  short  of  water,”  he  said,  “But  we  will  do  the  best  we 
can.  I  will  stop  in  on  your  place  this  evening  at  six 
o’clock;  I  am  going  over  the  other  side  of  Snipes  Moun¬ 
tain;  I  will  be  by  there;  I  haven’t  time  this  morning  and 
we  will  look  the  situation  over,”  so  at  six  o’clock  that  eve¬ 
ning  he  didn’t  stop,  and  it  went  on  until  the  next  day  or 
the  next,  and  he  hadn’t  come,  and  I  -was  very  anxious  to 


571 


get  some  water  because  I  had  spent  my  money  for  seed  and 
put  it  in  the  land,  and  I  didn’t  want  to  lose  it,  and  I  went 
to  Yakima  to  see — Mr.  Preston  was  our  head  man  there — 
to  see  Mr.  Preston,  and  Mr.  Preston  wasn’t  in  that  eve¬ 
ning,  that  afternoon,  and  so  I  told  his  girl  my  trouble — 

•  •*•**••*• 

A.  Well,  that  evening  at  six  o’clock  Mr.  Cheyne  stopped 
at  my  place,  and  we  went  out  and  looked  over  the  place, 
and  he  says,  “Well,  you  need  water,  I  see  that;  we  will 
get  it  for  you  as  soon  as  we  can.”  He  says,  “Your  seed¬ 
ing  is  needing  water  very  bad,”  he  says,  “But  we  don’t 
know  just  when,”  and  I  says,  “When  can  you,  Mr.  Cheyne? 
You  know  it  is  very  dry.”  Well,  he  thought  it  might  be  a 
week,  and  I  says,  “Well,”  I  says,  “I  went  up  to  Yakima 
this  afternoon  to  see  Mr.  Preston  but  I  didn’t  get  to  see 
him,  and  you  will  probably  hear  from  up  there,  and  he 
says,  “No,  I  won’t  Mr.  Scroggs  will  and  I’ll  hear 
977  from  Mr.  Scroggs,”  and  that  is  all  that  was  said, 
but  the  next  day  the  ditchrider  come  around  and 
I  got  an  abundance  of  water  to  go  ahead  and  water  my 
seeding. 

*###•#*##■* 

980  Deposition  of  Fred  Anderson,  witness  for 

plaintiffs. 

Direct  examination 

•  ••*>**#*** 

Q.  State  your  name,  Mr.  Anderson.  A.  Fred  Anderson. 

*••##••**# 

981  Q.  Do  you  know'  the  description  of  your  land?  A. 
Yes;  the  Northeast  Quarter  of  the  Northeast  Quar¬ 
ter  of  Section  23,  Towmship  9,  North  of  Range  22. 

Q.  How  long  have  you  lived  there,  Mr.  Anderson?  A. 
Twenty-nine  years. 

Q.  State  wrho  developed  and  improved  the  ranch  where 
you  now  live?  A.  Axel  Anderson,  my  father. 


Q.  State  whether  you  have  lived  there  all  your  life?  A. 
Yes,  I  have  lived  there  all  my  life. 

Q.  Do  you  know  what  kind  of  a  water  right  that  land  has? 
A.  A  supplemental  water  right. 

Q.  What  is  the  condition  of  the  soil  upon  that  land?  A. 
The  greater  part  of  it  is  sandy  soil. 

Q.  State  the  kind  of  crops  that  have  been  grown  on  that 
for  a  number  of  years  back.  A.  Hay  and  spuds  and  corn 
has  been  our  principal  crops. 

Q.  State  whether  you  have  kept  dairy  cows  also.  A. 
Yes,  we  have  kept  dairy  cows. 
*#*##***•* 

952  Q.  Before  you  answer  that,  have  you  done  work 
irrigating  these  lands  in  question?  A.  Yes. 

Q.  For  how  many  years?  A.  Well,  ever  since  I  have 

been  old  enough  to  carry  a  shovel. 

Q.  For  how  many  years  would  that  be?  A.  Well,  I  would 

sav  about  twelve  vears. 

*  * 

Q.  And  have  you  had  personal  experience  and  observa¬ 
tion  as  to  the  amount  of  water  required  to  irrigate  that 
land  ?  A.  Yes. 

Q.  And  you  actually  have  done  work  irrigating  it?  A. 
Yes. 

953  Q.  And  state  whether  you  have  observed  the  effect 
of  using  water  upon  the  land  relative  to  its  produc¬ 
tive  capacity  and  productivity?  A.  Yes,  I  have  observed 
that,  and  if  you  don’t  get  sufficient  water  you  don’t  raise 
any  crops. 

Q.  Now,  about  June  1,  1932,  what  if  anything  happened 
to  your  water  supply?  A.  Our  water  supply  about  that 
time  was  cut  off  so  we  didn’t  have  sufficient  water  to  grow 
the  crops. 

•  ••##••••« 

954  A.  Well,  our  gates  prior  to  that  time  we  received 
about  three  and  five  tenths — let’s  see,  tho-se  weirs 

are  measured  in  hundredths,  I  believe  three  and  fifty  hun¬ 
dredths  over  the  weir. 
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Q.  How  wide  a  weir  ?  A.  An  eighteen  inch  weir. 

Q.  And  when  the  gates  were  shut  what  was  it  taken  or 
shut  down  to?  A.  The  gates  were  shut  down  to  one  and 
eight  hundredths. 

Q.  What  effect,  if  any,  did  that  have  upon  your  irrigation 
operations?  A.  The  effect  was  that  we  couldn’t 

985  irrigate  one  third  as  many  rows  at  a  time  as  we  did 
before,  and  so-  we  couldn’t  get  over  the  land  as  rap¬ 
idly  as  necessary  to  grow  a  crop. 
*#*#####*# 

986  Q.  State  what  the  effect  would  have  been  if  your 
lands  had  been  deprived  of  that  amount  of  water 

that  it  was  deprived  of  by  shutting  the  gates  as  you  have 
stated,  and  keeping  them  closed  to  that  extent. 
***######* 

A.  It  would  have  put  us  all  out  of  business. 

Q.  Why  would  it  have  put  you  out  of  business?  A.  Be¬ 
cause  we  couldn’t  grow  a  crop. 

Q.  Do  you  mean  to  say,  Mr.  Anderson,  that  it  would  have 
destroyed  the  value  of  your  land  for  farm  purposes?  A. 
Yes. 

Q.  State  the  custom  and  practice  in  connection  with  ob¬ 
taining  additional  water  if  you  needed  it  prior  to  June  1, 
1932. 

##*####«•# 

987  A.  When  we  needed  additional  water  we  went  to 
the  ditchrider  and  he  would  give  us  that  water  we 

thought  our  land  needed. 

Q.  State  what  inspection  or  investigation,  if  any,  he 
would  make  prior  to  giving  you  that  water.  A.  He  could 
go  on  our  land  and  look  it  over  and  he  could  tell  by  observa¬ 
tion  whether  that  land  needed  that  amount  of  water. 

•  *•#**•••• 

Q.  If  the  ditchrider  found  that  your  crops  needed  addi¬ 
tional  water  what  would  he  do?  A.  He  would  open  our 
gates  and  give  us  that  additional  water. 
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Q.  State  whether  or  not  you  had  occasion  to  take  it  up 
with  a  superior  official  to  the  ditchrider  in  connection  with 
additional  water.  A.  No,  we  didn’t — 

Q.  State  the  approximate  area  of  sandy  lands  in  the  im¬ 
mediate  vicinity  of  vour  lands,  of  similar  character. 
988  A.  The  majority  of  the  land  in  my  vicinity  are  sandy 
ground. 

•  *«#*•**•* 

Q.  And  is  it  producing  as  good  crops  now  as  it  did  when 
you  were  old  enough  to  first  observe  the  crop  production? 

•  *##**#**# 

994  Deposition  of  Albert  Wybomey,  witness  for 

plaintiffs. 

•  **##***•* 

Q.  State  your  name,  age,  and  present  place  of  residence. 
A.  Albert  'Wyborney,  Mabton,  Washington. 

Q.  Age?  A.  Fifty-six. 

Q.  Where  do  you  live  with  resj)ect  to  the  M.  Z.  Fox  ranch 
in  Section  36-9-22?  A.  Generally  on  the  south  side. 

#••••#*••• 

Q.  Have  you  had  any  experience  in  farming  upon  the 
Fox  land?  A.  I  farmed  that  for  one  year. 

Q.  What  work  did  vou  do  when  vou  farmed  it? 

995  A.  Oh,  well,  I  cropped  it  just  the  same  as  they  crop 
here  in  the  valley,  irrigating  it  and  so  forth. 

Q.  Who  irrigated  it  ?  A.  I  did. 

Q.  Have  you  had  any  other  experience  in  irrigating  ex¬ 
cept  on  those  two  places  ?  A.  I  have  irrigated  ever  since  I 
came  into  the  country. 

Q.  Since  when?  A.  1925. 

Q.  Yes,  and  have  you  during  that  time  observed  the  effect 
of  the  application  of  water  to  the  land  and  to  the  production 
of  crops?  A.  Yes. 
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Q.  And  as  to  the  amount  of  water  necessary  to  produce 
crops?  A.  Yes,  sir. 

•  *•«•#*••• 

996  Q.  Can  you  tell  by  the  looks  of  the  crop  too?  A. 
Well,  that  is  what  we  go  by  altogether  when  it  needs 

water  and  how  much  to  sub  this  land  for  the  crop. 

*•*#***••* 

997  Q.  Yes,  and  whether  he  has  over-irrigated  or 
under-irrigated;  state  what  you  have  seen.  A.  Well, 

I  must  say  he  has  grown  some  pretty  good  crops  there  be¬ 
cause  he  is  a  good  farmer,  and  he  keeps  lots  of  stock  and 
keeps  his  land  up.  But  if  lie  irrigated  the  whole  acreage — 
Q.  Go  right  ahead.  A.  If  he  irrigated  the  whole  acreage 
which  he  has  on  that  twenty  there,  there  is  four  acres  that 
he  is  not  irrigating  on  account  of  not  having  sufficient  water 
to  irrigate  it  all.  If  he  attempted  to  irrigate  this  he 
wouldn’t  have  enough — in  other  words,  he  wouldn’t  raise 
a  good  crop  on  any  of  it,  so  he  is  cutting  out  the  four  acres 
on  the  west  side,  and  that  way,  why,  he  has  enough  water  to 
raise  crops. 

**••*#*••• 

998  Q.  Suppose  the  Fox  land  had  been  using  on  an 
average  4.84  feet  of  water  per  acre,  and  that  "water 

was  cut  down  to  three  acre  feet  for  the  months  of  June, 
July,  and  August,  I  will  ask  you  to  state  from  your  experi¬ 
ence  in  irrigating  or  farming  what  would  be  the  effect  upon 
the  production  upon  the  Fox  land? 

•  ••••#*••• 

A.  I  would  say  it  would  cut  production  to  about  half 
anyway. 

Q.  What  effect  would  it  have  upon  the  Fox  land  as  to  its 
value  for  farming  purposes?  A.  Well,  it  would  make  it 
just  practically  worthless  the  wTay  I  look  at  it,  because  you 
can’t  make  it  hardly  as  it  is. 

•  *•••••••• 
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1012  Deposition  of  S.  J.  Hartley,  witness  for 

plaintiffs. 

Q.  State  your  name,  age,  and  place  of  residence.  A. 
S.  J.  Hartley,  fifty-six,  Granger,  Washington. 

Q.  What  is  your  business'?  A.  Farming. 

Q.  How  long  have  you  followed  that  business?  A.  All 
my  life. 

Q.  How  long  have  you  lived  on  the  land  where  you  now 
live  ?  A.  Eighteen  years  next  spring. 

Q.  Have  you  owned  it  during  that  time?  A.  Yes,  sir. 

Q.  Who  has  done  the  w’ork  in  irrigating  and  farming  that 
land?  A.  I  have. 

Q.  Where  does  this  land  lie  with  respect  to  the  P.  L. 
Parks  land,  described  as  the  Southeast  of  the  Northeast 
of  Section  16-10-21?  A.  South  of  Mr.  Parks  on  the  side  of 
it,  eighty  rod  alongside  of  his  on  the  south  side. 

•  «•••##••* 

1013  Q.  State  whether  you  have  been  upon  and  had  oc¬ 
casion  to  observe  the  irrigation  operations  and  farm¬ 
ing  operations  upon  the  Parks  land.  A.  I  have. 

Q.  State  whether  you  have  been  on  the  Parks  land  so 
you  could  see  the  crops.  A.  Have  I  been  on  it? 

Q.  The  crops  and  also  the  way  farm  operations  have 
been  carried  on.  A.  Oh,  I  have  been  on  there  hundreds 
and  hundreds  of  times. 

•  •••#••••* 

1014  Q.  Then  how  is  the  water  rotated  with  reference 
to  the  Briggs  ten  acres  and  your  twelve  acres,  and 

the  Parks  forty  acres?  A.  Parks  takes  it  nine  days,  I  have 
it  two  days  and  a  half,  and  Briggs  two  days  and  a  half. 

Q.  Has  that  been  your  custom  and  practice  for  how  long? 
A.  Ever  since  I  have  been  there. 

Q.  Has  it  worked  fairly  satisfactorily?  A.  Yes,  it  works 
all  right.  We  take  it  at  certain  times,  about  seven  o’clock 
in  the  morning  or  half  past  six.  He  takes  it  at  his  regular 
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time,  and  we  don’t  make  any  variation.  We  take  it  at  them 
days  exactly. 

Q.  Now,  what  have  you  seen  in  connection  with  the  crops 
and  how  would  you  describe  the  crops  that  have  been 

1015  produced  on  the  Parks  land  the  eighteen  years  you 
have  lived  adjoining?  A.  Oh,  they  have  switched 

their  crops  over,  you  know,  and  grown  potatoes  and  grass 
and  grain  and  everything  like  that,  you  know,  to  build  the 
land  up.  Parks  is  a  very  good  irrigator,  and  a  very  good 
farmer,  you  know.  He  is  awfully  particular,  and  he  is  a 
fine  man  to  be  about  with. 

Q.  State  whether  or  not  from  your  observations  his  crops 
have  been  as  good  or  better  than  the  average  in  the  vicinity? 
A.  They  are  better  than  the  average. 

•  #•**••••• 

Q.  What  would  you  say  in  connection  with  his  method 
and  manner  of  distributing  the  water  on  his  land?  A.  Well, 
he  is  just  an  expert  at  it,  that  is  all.  He  is  good  with  water 
and  careful  with  it,  and  he  is  awfully  successfuly  that  way; 
he  is  a  hustler;  he  don’t  lie  around.  He  just  goes  right 
out  and  goes  after  it,  and  he  is  careful  with  his 

1016  water  and  he  don’t  waste  no  water,  and  he  is  a  dandy 
fellow  to  run  a  ranch;  I’m  telling  you  he  can’t  be 

beat. 

Q.  Well,  state  whether  or  not  off  of  some  seven  or  eight 
acres  there  is  a  little  waste  water  that  comes  down  on  your 
land?  A.  Yes,  there  is  a  little  waste  water  comes  off  of 
seven  or  eight  acres,  and  I  take  that,  I  take  that  waste 
water  myself  and  use  it  again. 

Q.  Now,  describe  the  best  you  can  how  much  waster  water 
you  catch  there.  A.  Oh,  I  catch  off  of  that  seven  or  eight 
acres  enough  to  irrigate  about  an  acre,  just  about  an  acre. 

Q.  What  is  the  condition  of  the  soil  on  Mr.  Parks’  land? 
A.  Well,  it  is  sandy,  awfully  sandy. 
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Q.  Have  you  made  any  observations  as  to  the  kind  of 
soil  that  takes  the  most  water  to  irrigate?  A.  Sandy  soil. 

•  •••*••••• 

1017  Q.  (Read  by  reporter)  State  whether  it  has  been 
necessary  to  use  all  of  that  water  to  beneficially  irri¬ 
gate  the  land.  A.  It  has. 

Q.  State  whether  it  has  been  necessary  for  Mr.  Parks 
to  use  all  of  the  water  that  has  been  delivered  to  his  land 
to  beneficially  irrigate  it.  A.  It  has. 

1018  Q.  State  whether  lie  lias  actually  used  all  the  water 
that  has  been  delivered  to  him  to  beneficially  irrigate 

his  land.  A.  Yes. 

•  •••*••••* 

Q.  Now,  Mr.  Hartley,  supposing  there  had  been  deliv¬ 
ered  to  and  beneficially  used  on  the  Parks  land  for  irrigat¬ 
ing  the  same  about  six  acre  feet  of  water  per  acre  per  an¬ 
num  for  the  past  ten  years,  and  about  forty-five  per  cent 
of  this  water  had  been  delivered  and  used  thereon  during 
the  months  of  June,  July,  and  August  of  each  year,  and  this 
amount  had  been  found  necessary  to  irrigate  the  land  to 
the  full  extent  of  the  soil  for  agricultural  purposes,  and 
suppose  in  the  future  that  this  land  was  deprived  of  the 
use  of  water  in  excess  of  three  and  a  half  acre  feet  per  acre 
per  annum  during  the  months  of  June,  July,  and  August, 
what  effect  would  the  depriving  the  land  of  all  water 

1019  in  excess  of  three  and  a  half  acre  feet  have  upon 
the  production  of  crops  upon  the  land? 

*#••••#*•• 

A.  Man  alive,  we  couldn’t  live  on  it!  We  couldn’t  live 
there!  It  would  blow  away.  It  would  be  absolutely  no 
good — in  fact,  they  might  just  as  well  drive  me  off  if  they 
cut  me  down  to  three  acre  head. 

**••••#••• 

Q.  What  effect  would  it  have  upon  the  value  of  Parks 
land  if  it  was  cut  down  to  three  and  a  half  acre  feet  during 
those  three  months.  A.  Well,  I  don’t  think  there  would 
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be  any  value  to  the  land.  I  think  you  are  just  taking  the 
water  right  away  from  us ;  you  are  taking  something  that 
belongs  on  the  place — which  should  belong  there  because 
they  can’t  get  along  without  it.  There  is  no  use  talking 
about  it. 

*###•#*•*• 

1024  Deposition  of  R.  E.  Morris,  witness  for 

plaintiffs. 

#####***•* 

Direct  examination. 

Q.  State  your  name,  age  and  place  of  residence.  A.  R. 
E.  Morris,  sixty-four  years  old,  Granger,  Washington. 

Q.  State  where  you  live  with  reference  to  the  Parks  place. 

##•#•##*** 

Q.  In  the  section  Parks  is?  A.  Yes. 

Q.  Elenblass  is  between  you  and  Parks?  A.  Yes. 

Q.  How  long  have  you  owned,  lived  upon  and  farmed  that 
land.  A.  About  thirty-four  years. 

*#*«*•••••• 

1025  Q.  State  what  you  have  done  at  various  times  with 
reference  to  an  attempt  to  get  additional  water,  to 

whom  you  made  application.  A.  Well,  Cheyne.  I  also  saw 
Mr.  Scroggs. 

Q.  State  whether  or  not  either  of  those  men  have  ever 
come  to  your  place  to  look  it  over?  A.  Yes,  sir. 

***#•##••• 

Q.  State  what,  if  anything,  they  did  when  they  came  to 
look  at  the  land.  A.  Well,  they  decided  I  needed  more 
water. 

#*#*•*••*• 

1027  “Q.  Is  there  some  sandy  soil  on  your  land?” 
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A.  It  is  pretty  nearly  all  sandy  soil. 

Q.  What  about  the  Parks  place?  A.  Well,  I  expect  that 
is  about  fifty  per  cent  sandy  soil,  and  the  rest  of  it 

1028  sand  and  loam.  On  the  north  side  of  the  forty,  it 
is  nothing  but  pure  sand. 

•  *•••*#>••• 

Q.  Are  you  familiar  with  the  Parks  land  and  his  farming 
operations  and  distribution  of  water  thereon?  A.  Yes. 

Q.  State  what  you  know  with  respect  to  the  method  and 
manner  he  has  carried  on  his  farming  operations  in  the  irri¬ 
gation  of  that  land?  A.  Well,  I  consider  him  a  good  farmer 
and  a  good  irrigator.  He  has  his  water  turned  on  in  the 
spring  as  early  as  he  can  get  it,  and  he  works  until  the  last 
one  in  the  fall.  The  U.  S.  Reclamation  records  will  show 
that. 

Q.  What  do  you  know  in  connection  with  his  crop  produc¬ 
tion?  A.  Well,  he  generally  raises  a  good  crop,  so  far  as  I 
know.  I  don’t  get  up  to  his  place  like  Hartley  does  or  Mr. 
Elenblass  does.  I  have  no  occasion  to  go  across  it. 

Q.  Suppose  there  had  been  delivered  to  Parks’  land  dur¬ 
ing  the  past  ten  years  about  six  acre  feet  of  water  per  acre 
per  annum  each  year,  and  that  about  forty-five  per  cent  of 
this  water  was  delivered  during  the  months  of  June,  July 
and  August;  and  suppose  that  the  head  of  water  for  June, 
July  and  August  was  cut  from  the  six  acre  foot  head  to  a 
three  and  a  half  acre  foot  head,  what  effect  would  that  have 
upon  the  crops  growing  upon  the  Parks  land  ?  A.  He  would 
be  pretty  bad  off,  I  would  think. 

Q.  To  what  extent,  if  any,  in  your  opinion  would  it 

1029  cut  the  crop  production  upon  that  land?  A.  Well, 
some  of  it  would  be  cut  about  seventy-five  per  cent, 

on  part  of  his  land  I  know. 

Q.  On  an  average  what  per  cent  would  you  say  it  would 
cut  it?  A.  Fifty  per  cent  of  the  whole  works. 

Q.  WTiat  effect,  if  any,  would  that  have  upon  the  value  of 
his  land  for  farming  purposes?  A.  Well,  it  would  cut  the 
price  of  his  land  just  about  the  same  as  it  would  the  produc- 
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tion  of  his  crop.  Who  would  want  to  farm  it  when  they 
couldn’t  get  sufficient  water  to  raise  a  crop? 

Q.  Well,  if  you  were  farming  it  and  you  knew  that  the 
head  would  be  cut  to  a  three  and  a  half  acre  feet  head  dur¬ 
ing  those  three  months,  how  much  land  would  you  put  into 
crop  in  the  spring?  A.  Well,  if  I  had  to  farm  it  and  the  ex¬ 
perience  I  have  had  the  last  thirty-four  years  I  wouldn’t 
have  it  if  they  gave  it  to  me ;  that  is  my  opinion  of  it. 

Q.  If  the  water  was  cut  that  low?  A.  Yes. 

Q.  You  think  it  would  be  impractical  to  attempt  to  farm 
it  with  three  and  a  half  acre  feet?  A.  Yes,  I  do. 

***•**#*•• 

1032  Q.  But  I  believe  the  original  production  was 
around  six  tons,  wasn’t  it?  A.  Yes. 

Q.  And  those  that  have  kept  stock  upon  their  land,  fed 
stock  and  so  forth,  what  yield  of  hay  are  they  getting  per 
acre  now,  like  Parks  and  Elenblass?  A.  Well,  Elenblass 
must  have  got  between  five  and  six  tons  to  the  acre  this 
year,  and  Parks’  alfalfa  looks  good. 

Q.  Probably  as  good  as  Elenblass’?  A.  Yes. 

1035  Deposition  of  Martin  Elenbaas,  witness  for 

plaintiffs. 

Direct  examination. 

*#«•••*••• 

Q.  State  your  name,  age,  and  place  of  residence.  A. 
Martin  L.  Elenbaas. 

Q.  And  your  age?  A.  Fifty-four. 

1036  Q.  How  long  have  you  farmed  on  the  lands  where 
you  now  live?  A.  Twelve  years. 

Q.  Who  has  done  the  irrigating  upon  that  land?  A.  I 
did. 


Q.  "Where  does  your  land  lie  with  respect  to  the  Parks 
land,  which  is  the  Southeast  of  the  Northeast  of  16-10-21! 
A.  Mine  is  west  of  Mr.  Parks. 

Q.  It  lies  immediately  west  and  adjoining  the  Parks  land! 
A.  Yes. 


1037  Q.  State  whether  you  have  used  all  the  water  that 
has  been  delivered  to  you  upon  that  land  beneficially 

to  irrigate  the  same  since  you  have  farmed  it.  (Mr.  Chaffee 
adds) — that  is,  on  your  own  place.  A.  Yes.  I  might  say, 
“yes”.  I  don’t  get  enough,  that’s  all.  I  have  used  all  the 
water  that  was  delivered  to  me,  but  I  don’t  get  enough,  you 
see,  to  successfully  irrigate  it. 

Q.  So  you  have  been  short  of  water,  they  haven’t  de¬ 
livered  enough  to  you  to  properly  irrigate  it!  A.  No,  sir. 

•  ••••••••• 

1038  Q.  State  what  you  have  seen  in  connection  with 
Mr.  Parks  irrigating  his  land  and  the  crops  pro¬ 
duced  thereon.  A.  Why,  I  think  Mr.  Parks  is  a  good  suc¬ 
cessful  farmer,  as  far  as  I  can  see. 

Q.  What  do  you  know  in  connection  with  it.  A.  Well,  he 
always  seems  to  keep  his  ditch  good  and  clean  and  every¬ 
thing.  That  is  about  as  much  as  I  could  say. 

Q.  Do  vou  know  whether  he  is  a  good  irrigator!  A.  I 
think  he  is. 

Q.  Have  you  observed  the  effect  upon  crops  if  you 

1039  don’t  get  enough  water  to  irrigate  the  land.  A.  Yes, 
sir,  I  surely  have. 
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A.  Well,  I  think  if  they  would  cut  us  down  to  three  acre 
feet  we  would  just  let  half  of  it  go  dry,  and  just  raise  what 
we  could  on  the  other ;  that  is  what  I  would  do. 

Q.  If  they  cut  you  to  three  and  a  half  acre  feet  head 
during  those  three  months,  what  would  be  the  best  way  to 
handle  the  Parks  land?  A.  I  don’t  know,  but  my  observa¬ 
tion  is,  and  I  do  it  the  same  way,  I  give  my  growing  crops, 
that  is  the  rye,  corn  and  alfalfa,  I  give  them  just  as  much 
water  as  I  can  get  them,  and  the  pasture,  I  just  let  the  pas¬ 
ture  go  because  that  can  come  back  a  little  quicker  when  it 
has  dried  up,  and  I  think  that  is  the  way  Parks  had  done, 
too,  just  by  looking  at  his  pasture.  I  have  never  noticed, 
that  is,  along  my  fence,  his  crops  are  dry,  only  his  pasture 
is  dry.  That  is  what  I  think  anyway.  That  is  the  way 
I  do. 

•  »•##•*•*# 

1043  Pat  Flynn,  witness  for  plaintiffs. 
#••*#**••* 

Direct  examination. 

•  •*•*••**# 

Q.  State  your  name,  age  and  residence.  A.  Pat  Flynn. 
Q.  Age?  A.  Fifty-three. 

Q.  Where  do  you  reside  ?  A.  Sunnyside,  Route  one. 

Q.  How  long  have  you  lived  there?  A.  Since  1919. 

Q.  How  much  land  do  you  own?  A.  Twenty-four  acres. 

1044  Q.  Who  has  done  the  irrigating  on  it?  A.  Myself. 

•  •••#**••• 

1045  Q.  Supposing,  Mr.  Flynn,  that  there  had  been  de¬ 
livered  to  and  beneficially  used  on  a  tract  of  sandy 

land  for  irrigating  the  same  about  six  acre  feet  of  water  per 
acre  per  annum  for  the  past  twelve  years  with  some  slight 
variations,  and  about  forty-live  per  cent  of  this  water  had 
been  delivered  during  the  months  of  June,  July  and  August 
of  each  year,  and  that  it  had  been  found  necessary  to  have 
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this  amount  to  irrigate  the  land  to  the  full  extent  of  the  soil 
for  agricultural  purposes,  and  suppose  that  in  the  future 
the  land  was  deprived  of  the  use  of  water  in  excess  of  three 
and  a  half  acre  foot  head  per  acre  during  the  months  of 
June,  July  and  August,  what  effect  would  the  depriving  of 
the  lands  of  water  in  excess  of  three  and  a  half  foot  acre 
head  for  those  three  months  have  upon  the  production  of 
farm  crops  upon  that  land? 

•  #•####•## 

A.  About  eighty-five  per  cent  would  be  lost. 

1046  Q.  That  is,  about  eightv-five  per  cent  of  the  crop? 
A.  Yes. 

Q.  What  effect  would  it  have  upon  the  value  of  the  land 
for  agricultural  and  farming  purposes?  A.  The  land  is 
worth  nothing  without  the  water. 

Q.  And  if  this  land  was  deprived  of  all  water  in  excess 
of  three  and  a  half  acre  foot  head  for  those  three  months, 
what  in  your  opinion  would  be  the  value  of  the  land  for 
agricultural  purposes?  A.  It  wouldn’t  be  worth  anything. 
###*••#••* 

1049  A.  R.  Messenger,  witness  for  plaintiffs. 
*#**•**••• 

Direct  examination. 

*#•••••••• 

1050  Q.  Are  you  familiar  with  the  Ottmuller  land?  A. 
Fairlv  familiar  with  the  Ottmuller  land. 

Q.  How  far  is  it  from  the  Fox  land?  A.  The  place  I  am 
now  on?  A.  Yes. 

*#*##•**** 

Q.  State  whether  or  not  you  have  done  work  in  irrigating 
and  farming  on  the  Fox  land?  A.  I  never  done  any  ir¬ 
rigating  there.  I  have  exchanged  work  with  him,  and  I 
exchanged  work  with  the  man  that  lived  there  before  Mr. 
Fox  come.  I  worked  all  over  the  place  and  helped  hay  and 
dig  spuds. 
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Q.  Are  you  familiar  with  the  land?  A.  Fairly  familiar, 
yes. 

Q.  With  the  kind  of  soil?  A.  Yes,  sandy. 

Q.  State  whether  or  not  you  have  had  occasion  in  your 
farming  to  observe  the  effect  of  an  insufficient  supply  of 
water  upon  farm  crops. 

#**#***•#* 

A.  I  have. 

1051  Q.  State  the  effect  of  an  insufficient  supply  of 
water  as  to  the  production  of  farm  crops.  A.  It  al¬ 
ways  cuts  your  crops  short  having  insufficient  water. 

Q.  What  are  the  months  the  irrigation  water  is  most 
needed  for  farm  crops  in  this  Division?  A.  July  and 
August. 

Q.  Supposing  that  there  had  been  delivered  to  and  bene¬ 
ficially  used  upon  a  tract  of  land  for  irrigating  the  same  for 
the  past  ten  years  about  five  acre  feet  of  water  per  acre  per 
annum,  and  that  about  forty-five  per  cent  of  this  water  had 
been  delivered  and  used  thereon  during  the  months  of  June, 
July  and  August  of  each  year,  and  that  this  amount  had 
been  found  necessary  to  irrigate  the  land  to  the  full  extent 
of  the  soil  for  agricultural  purposes,  and  suppose  that  in 
the  future  the  land  was  deprived  of  the  use  of  water  in 
excess  of  three  acre  feet  per  acre  per  annum  during  the 
months  of  June,  July  and  August;  what  effect,  if  any,  would 
the  depriving  of  the  land  of  the  use  of  water  in  excess  of 
three  acre  feet  have  upon  the  production  of  farm  crops? 
#*•*###•## 

1052  A.  That  would  have  a  tendency  to  reduce  the  pro¬ 
duction. 

Q.  In  your  opinion  to  what  extent  would  it  reduce  the 
production?  A.  At  that  certain  time  of  the  year  I  imagine 
it  would  be  safe  to  say  it  would  cut  the  production  about 
fifty  per  cent. 

Q.  What  effect,  if  any,  would  it  have  upon  the  value  of 
the  land  for  farming  purposes?  A.  Well,  my  opinion  would 


586 


be,  as  far  as  I  am  concerned  in  that  kind  of  case  I  would 
move  off  and  let  the  jackrabbits  have  it.  The  overhead 
would  more  than  take  all  the  man  could  produce.  He 
couldn’t  pay  his  overhead. 

Q.  State  whether  or  not  the  land  would,  if  deprived  of 
this  amount  of  water,  have  a  value  for  farming  purposes? 
A.  I  don’t  think  it  would  have  any  value. 

**«•••••#* 

1055  Deposition  of  Elmer  S.  Thrush,  witness  for 

plaintiffs. 

##••••••#* 

Elmer  S.  Thrush 

##•*••••*# 

Direct  examination. 

Q.  State  your  name,  age  and  present  place  of  residence. 
A.  Well,  the  name  is  Elmer  S.  Thrush,  age  forty-eight, 
Granger,  Washington. 

Q.  How  long  have  you  lived  in  the  Yakima  Valley?  A. 
Well,  it  will  be  thirty-five  years  the  third  day  of  this  com¬ 
ing  November. 

Q.  In  what  portion  of  the  Valley  with  respect  to  P.  L. 
Parks’  ranch?  A.  Well,  I  have  lived  a  distance  of  one — or 
within  a  mile  or  two  of  it  all  the  time. 

Q.  And  over  what  period  of  time  have  you  been 

1056  familiar  with  the  Parks  ranch?  A.  Well,  ever  since 
I  have  been  in  the  countrv. 

Q.  And  what  experience  if  any  have  you  had  in  irrigating 
and  farming  in  the  vicinity  of  the  Parks  ranch  and  upon  it? 
A.  Well,  I  have  farmed  ever  since  I  have  been  here,  work¬ 
ing  on  the  farm  and  irrigating. 

Q.  And  state  whether  you  own  an  irrigated  ranch  at  the 
present  time?  A.  I  do. 

Q.  How  many  acres?  A.  Seventy — sixty-nine  and  some 
hundredths. 


i 
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Q.  Now,  state  what  experience  you  have  had  in  conduct¬ 
ing  farm  operations  and  irrigating  on  the  Parks  land  in 
question?  A.  Well,  I  helped  haying  on  there  and  I  irri¬ 
gated  on  there,  and  helped  level  it  out  of  the  sagebrush. 

Q.  When  did  you  first  wnrk  on  it?  A.  Well,  I  think  it 
was  along  about  ’05  or  ’06  that  was  taken  out  of  the  sage 
brush. 

Q.  And  you  were  working  there  helping  to  level  and  irri¬ 
gate  it?  A.  Yes. 

Q.  For  how  many  years?  A.  Well,  I  helped  him  one  sea¬ 
son  there,  part  of  the  season  that  year,  and  then  I  helped 
him  off  and  on  different  seasons,  for  different  seasons,  and  1 
have  lived  right  by  it  within  a  mile  for  the  last — well,  ever 
since  1920. 

Q.  And  outside  of  the  work  that  you  actually  did 

1057  on  that,  have  you  had  occasion  to  observe  it  and  the 
crops  and  the  condition  of  the  land?  A.  Yes,  I  have 

seen  it  as  I  went  by,  ves. 

Q.  Now,  how  would  you  characterize  his  land,  what  kind 
of  soil  ?  A.  Sandy  soil. 

Q.  What  kind  of  soil  upon  the  land  that  you  own  and  are 
farming  at  the  present  time  and  have  for  a  number  of 
years'?  A.  What  kind  of  land  it  is? 

Q.  Yes.  A.  It  is  sandy  soil. 

Q.  State  whether  the  soil  is  similar  to  the  land  on  the 
Parks  place.  A.  Practically  the  same  kind  of  land. 

Q.  How  long  have  you  been  farming  the  land  that  you 
own  and  practically  the  same  kind  of  land?  A.  I  have 

farmed  there  since  1916,  outside  of  one  year. 

***•••••*« 

Q.  And  state  whether  or  not  sufficient  water  was  fur¬ 
nished  to  properly  irrigate  and  farm  the  land  when  you 
wnrked  there  in  the  early  days? 

*#••••••«* 

1058  A.  Yes,  we  had  plenty  of  water  then,  and  all  you 
had  to  do  was  to  ask  for  it  and  it  was  put  in  and  you 

got  it. 
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Q.  Do  you  know  how  much  water  it  takes  in  acre  feet  to 
irrigate  land  like  you  have  ? 

*#***•*•## 

A.  Well,  around  four  or  five  or  six  acre  feet.  It  all  de¬ 
pends  on  the  season,  a  lot.  If  it  is  hot  it  takes  around  six 
acre  feet  of  water  to  irrigate  it. 

###«*#*••• 

1059  Q.  What  observations,  if  any,  have  you  made  in 
connection  with  how  the  farming  operations  are  con¬ 
ducted  upon  the  Parks  land?  A.  Well,  they  farm  very  well. 
They  are  good  farmers  and  take  care  of  their  land. 

*•«####•«• 

1070  Q.  Just  one  other  question.  Mr.  Thrush,  suppos¬ 
ing  there  had  been  delivered  on  an  average  to  the 

Parks  land  the  past  ten  years  about  six  acre  feet  of  water 
per  acre  per  year,  and  that  water  was  cut  down  to  three 
and  a  half  acre  feet  per  acre  per  year  measurement  for  the 
months  of  June,  July  and  August,  what  effect,  if  any,  in 
your  opinion  would  that  have  upon  the  crop  produe- 

1071  tion  of  that  land? 

*••*•«*••• 

A.  Well,  if  he  only  got  that  much  and  he  was  using  that 
much  water,  he  would  burn  up  in  that  sand,  he  would  burn 
up. 

Q.  What  effect  would  it  have  on  his  crop  production?  A. 
Well,  it  would  cut  it  about  fifty  per  cent. 

Q.  What  effect  would  it  have  upon  the  value  of  the  farm 
for  farming  purposes?  A.  Well,  he  would ’t  have  no  value 
to  speak  of  at  all,  because  he  couldn’t  sell  it  if  he  didn’t 
grow  a  good  crop  upon  it.  He  couldn’t.  There  isn’t  any¬ 
body  would  want  the  place. 

•  ••*•##•• 

1076  J.  S.  Moore,  witness  for  plaintiffs. 


# 
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1078  Q.  Now,  referring  to  Exhibit  No.  25,  attached  to 
your  deposition,  will  you  please  state  what  that  is, 
Mr.  Moore?  A.  This  is  a  summary  of  the  total  diversions 
in  acre  feet  made  to  the  Sunnyside  Division  for  five-year 
periods  each  ending  with  1915,  1920,  1930,  1934,  and  1936. 

Q.  State  whether  or  not  they  were  prepared  by  you  from 
the  official  records  of  the  Bureau  of  Reclamation  in  your 
custody  and  possession?  A.  They  were  prepared  under  my 

direction  and  taken  from  the  official  records  of  my  office. 

#**#**#*«# 

1084  Deposition  of  W.  F.  Nass,  witness  for  plaintiffs. 

•  •*••*#**# 

Direct  examination 

*•***«#*•• 

Q.  State  your  name,  age  and  place  of  residence?  A. 
W.  F.  Nass,  Granger,  Washington,  age  sixty-three. 

Q.  What  is  your  business?  A.  Farming. 

Q.  How  long  have  you  been  engaged  in  irrigated  farm¬ 
ing?  A.  Approximately  thirty-six  years.  All  the 

1085  experience  I  have  had  has  been  in  this  Valley. 

Q.  You  own  land?  A.  I  do. 

Q.  How  many  acres?  A.  Forty. 

Q.  During  the  time  you  have  owned  this  land  who  has 

done  the  work  in  irrigating  it?  A.  Myself. 

**•**##•** 

Q.  Do  you  know  the  effect  of  an  insufficient  supply  of 

water  to  properly  irrigate  the  land? 

•  ••••#*••• 

A.  Yes. 

1087  Q.  Sandy  in  your  experience?  A.  Sandy  land  or 
land  with  underground  gravel,  but  sandy  has  been  my 
experience,  needs  the  most. 

Q.  Are  you  familiar  with  the  land  owned  by  the  plaintiff, 
P.  L.  Parks,  described  as  the  Southeast  Quarter  of  the 
Northeast  Quarter  of  16-10-21?  A.  I  am. 
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Q.  How  long  have  you  been  familiar  with  that  land?  A. 
I  should  judge  about  twenty  years. 

Q.  And  to  what  extent  have  you  made  observations  and 
do  you  know  of  the  practice  that  has  been  followed  in  the 
distribution  of  water  thereon  for  irrigation  purposes  and 
the  production  of  crops?  A.  I  have  exchanged  work  with 
him  and  I  helped  him  to  do  his  irrigating  on  the  ranch.  I 
helped  him  in  haying,  in  spuds  and  grain. 

Q.  And  during  the  period  of  twenty  years  has  this  prac¬ 
tice  continued?  A.  Yes,  it  has. 

Q.  State  whether  or  not  you  have  observed  his  method 
of  distribution  of  water  on  that  land  for  irrigation  pur¬ 
poses.  A.  Well,  he  has  been  very  conservative.  I  have 
never  known  of  him  to  waste  any  water. 

In  so  far  as  irrigation  is  concerned  why,  I  couldn’t  see 
where  if  he  had  any  less  water  he  could  have  been  able  to 
raise  any  better  crops.  He  is  a  very  good  farmer. 
********** 

10SS  Q.  But  during  this  period,  I  mean,  that  you  have 
exchanged  the  work  and  been  familiar  with  this 
land,  I  am  asking  you  generally  whether  he  produced  good 
crops  or  not.  A.  He  did,  very  good. 

Q.  And  what  do  you  know  with  respect  to  the  farming 
operations  generally  conducted  by  him  on  that  land?  A. 
Excellent.  I  don’t  see  how  he  could  do  much  better.  He 
is  a  very  conservative  man  anyway. 
********** 

Q.  State  whether  or  not  you  have  observed  the  applica¬ 
tion  of  too-  much  water  for  the  beneficial  production  of 
crops.  A.  I  never  knew  him  to  use  too  much  water. 

Q.  Does  it  quite  readily  show  upon  crops  if  they  either 
have  too  much  or  too  little  water?  A.  Yes,  sir. 

Q.  Do  you  men  who  are  experienced  in  irrigation  farm¬ 
ing  know  so  that  you  can  tell  by  looking  at  a  crop 
1089  whether  it  has  either  been  over-irrigated  or  under- 
irrigated?  A.  Yes,  sir. 
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Q.  Supposing  there  had  been  delivered  to  and  beneficially- 
used  by  Mr.  Parks  upon  his  land  for  irrigating  the  same 
about  six  acre  feet  for  the  past  ten  years  through  the  irri¬ 
gation  season,  and  that  about  forty-five  per  cent  of  that 
water  had  been  delivered  during  the  months  of  June,  July 
and  August  of  each  year,  and  that  it  had  been  found  neces¬ 
sary  to  apply  this  amount  to  irrigate  the  land  to  the  full 
extent  of  the  soil  for  agricultural  purposes,  and  that  sup¬ 
pose  in  the  future  this  land  was  deprived  of  the  use  of  water 
in  excess  of  three  and  a  half  acre  feet  per  annum  head  dur¬ 
ing  the  months  of  June,  July  and  August,  I  will  ask  you 
what  effect  depriving  of  the  land  of  water  in  excess  of  three 
and  a  half  acre  feet  per  acre  per  annum  for  those  three 
months  would  have  in  the  production  of  the  crops  upon  that 
land  f 

•  ••••***•• 

A.  You  mean  just  about  half  the  water  had  been  used 
then  f 

Q.  Yes,  or  about  half ;  it  is  not  quite.  During  those  three 
months  it  is  cut  from  six  acre  feet  head  to  three  and  a  half 
acre  feet  head.  A.  Well,  the  poorhouse  would  be  in 
1090  sight.  You  couldn’t  make  it.  You  couldn’t  make  it. 

Q.  State  why  he  couldn’t  make  it?  A.  You  can’t 
grow  it  because  it  needs  more  water.  If  it  is  necessary  for 
six  acres  of  water,  the  water  is  halved,  and  the  land  has  the 
other  half.  Without  either  undivided  you  can’t  do  any¬ 
thing.  You  might  just  as  well  depart.  Yrou  might  as  well 
quit.  One  is  as  much  necessary  as  the  other. 

Q.  I  will  ask  you  from  your  experience  in  farming,  irri¬ 
gating  land  in  the  Yakima  Valley,  whether  or  not  it  would 
be  any  advantage  to  have  a  larger  head  during  the  rest  of 
the  irrigation  season  if  the  head  was  cut  during  the  months 
of  June,  July  and  August  to  three  and  a  half  acre  feet?  A. 
There  would  be  no  benefit  there. 

•  •••••*••• 

Q.  What  effect  if  any  would  it  have  upon  the  value  of 
that  land  for  farming  purposes  if  it  was  deprived  of  the 
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use  of  water  in  excess  of  three  and  a  half  acre  feet 
1091  head  during  the  months  of  June,  July  and  August? 
A.  You  mean  to  say  taking  three  acre  feet? 

Q.  No;  take  all  above  the  three  and  a  half  acre  feet  off 
for  those  three  months,  what  effect  would  it  have  upon  the 
Parks  ranch  as  a  farmstead?  A.  It  would  double  it;  it 
would  be  better  the  three  months  you  get  the  growing  if 
you  have  the  six  acre  feet  or  seven,  why  it  would  be  double 
the  crop,  otherwise  you  are  just  farming  a  half.  Three  is 
not  enough  for  that  piece  of  ground. 
*••*•#*••• 

Q.  Supposing  you  were  farming  it,  and  you  knew  in  ad¬ 
vance  that  you  would  be  deprived  of  all  water  in  excess  of 
three  and  a  half  acre  foot  head  for  the  months  of  June, 
July  and  August,  how  much  of  the  land  would  you  attempt 
to  produce  crops  upon? 

•  ••##«•*•# 

1104  Q.  What  in  your  opinion  causes  the  alkali  to  come 
up  on  this  acreage  that  was  unirrigated  and  unim¬ 
proved  that  you  referred  to?  A.  Well,  the  most  is  from 
the  laterals  and  canals. 

•  ••*#••••* 

1106  Q.  From  your  observation  and  what  you  know 
about  Mr.  Parks  handling  the  water  how  would  you 
qualify  him  as  an  irrigator?  A.  Very  conservative. 

Q.  How  would  you  classify  him  with  reference  to  being 
an  expert  at  handling  water?  A.  I  don’t  think  there  is  any 
better  than  he  is.  That  is  all  he  does.  His  son  looks  after 
all  or  very  nearly  all  the  rest  of  the  work,  and  he  pretty 
nearly  looks  after  the  water.  I  don’t  know  as  he  did  this 
year  so  much  because  he  is  well  on  in  years,  but  before  that 
he  wouldn’t  let  anybody  touch  the  water.  He  was  crabby 
about  it. 

•  •••*••••• 
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Deposition  of  W.  I.  Bartlett,  witness  for 
plaintiffs. 

Direct  Examination 

**#••*••## 

Q.  State  your  name,  age  and  residence.  A.  W.  I.  Bart¬ 
lett;  Mabton,  Washington;  age  fifty-five. 

Q.  What  is  your  business  or  vocation?  A.  Farming. 

Q.  IIow  long  have  you  followed  farming?  A.  All  my 
life. 

Q.  IIow  long  have  you  been  engaged  in  irrigated  farming? 
A.  Seventeen  years. 

Q.  What  location?  A.  Right  along  in  Mabton. 

Q.  Where  with  reference  to  the  Ottmuller  land?  A.  My 
land  where  I  am  right  now  adjoins  the  Ottmuller,  a  corner 
of  it. 

Q.  How  long  have  you  farmed  there?  A.  Four  years. 
Q.  Prior  to  that  where  did  you  farm?  A.  Before  that 
I  worked  on  the  Carr  ranch  up  by  Mabton. 

Q.  What  work  did  you  do  on  the  Carr  farm?  A.  Irri¬ 
gating.  I  done  all  the  irrigating. 

Q.  On  how  many  acres  about?  A.  A  hundred  and  twen¬ 
ty-five. 

********** 

1109  Q.  Are  you  familiar  with  the  Ottmuller  land?  A. 
I  have  been  all  over  it  a  hundred  times;  I  have 

worked  over  it  in  irrigating. 

•  *•••*•••• 

1110  Q.  What  do  you  know  about  his  manner  and 
method  and  handling  his  irrigating  water?  A. 

Well,  that  is  what  I  say:  I  think  he  looks  after  his  irrigat¬ 
ing  water  very  good. 

•  **••*•••• 

1111  Q.  State  whether  or  not  you  have  upon  your  place 
beneficially  used  the  water  that  has  been  delivered 
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to  that  land  for  irrigation  purposes?  A.  Yes;  I  took  good 
care  of  the  water. 

#**«*#«#*• 

Q.  Are  you  quite  familiar  with  the  way  the  Ottmuller 
land  is  laid  out  with  respect  to  head  ditches  and  the  dis¬ 
tribution  of  water?  A.  Yes,  sir. 

Q.  From  your  experience  as  an  irrigator  and  farmer, 
I  will  ask  you  whether  or  not  in  your  opinion  the  head 
ditches  and  irrigation  system  is  proper  laid  out  for 

1112  efficient  irrigation?  A.  1  think  it  is. 

I  think  it  is  laid  out  in  pretty  good  shape. 

Q.  Has  the  water  which  has  been  delivered  to  the  Ott¬ 
muller  land  been  distributed  and  used  thereon  in  an  ef¬ 
ficient  manner  for  irrigation  purposes?  A.  Yes,  sir. 

Q.  Supposing  that  there  had  been  delivered  to  and  bene¬ 
ficially  used  on  the  Ottmuller  land  for  irrigating  the  same 
about  five  and  a  half  acre  feet  of  water  per  acre  per  an¬ 
num  for  the  past  ten  years,  and  about  fifty  per  cent  of 
this  water  had  been  delivered  and  used  during  the  months 
of  June,  July  and  August  of  each  year,  and  that  this 
amount  had  been  found  necessary  to  irrigate  the  land  to 
the  full  extent  of  the  soil  for  agricultural  purposes,  and 
suppose  that  in  the  future  this  land  is  deprived  of  the  use 
of  water  in  excess  of  three  acre  feet  head  measured  per 
acre  per  annum  during  the  months  of  June,  July  and 
August;  I  will  ask  you  what  effect  the  depriving  of  the 
land  of  the  right  to  the  use  of  this  amount  of  water  would 
have  upon  the  production  of  hay,  grain  and  potatoes? 

•  *•«#*•#•• 

Q.  What  do  you  understand  that  question  to  mean  that 
counsel  asked?  A.  It  would  mean  what  part  of  the  crop 
would  be  lost. 

Q.  Under  what  condition? 

•  ••#•#•#•# 

1113  Q.  What  the  effect  in  your  opinion  would  be  upon 
the  crops  of  hay,  grain  and  potatoes  upon  that  land 
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if  it  was  deprived  of  all  water  in  excess  of  the  three  acre 
feet  per  annum  per  acre  during  the  months  of  June,  July 
and  August?  A.  You  would  lose  half  of  your  crop. 

Q.  Supposing  that  you  were  farming  that  land  and 
wanted  to  get  the  most  crops  possible  but  you  knew  that 
during  the  months  of  June,  Julv  and  August  that  vou 
would  be  deprived  of  all  water  in  excess  of  a  head  on  the 
basis  of  three  acre  feet  per  acre  per  annum  during  June, 
July  and  August,  what  portion  of  the  land  would  you  put 
into  crops?  A.  I  wouldn’t  try  to  farm  it. 

Q.  You  wouldn’t  try  to  farm  it  with  that  amount?  A. 
No. 

1114  Q.  You  feel  it  would  not  be  practical  and  feasible 
to  farm  it?  A.  I  know  it  wouldn’t  down  where  we 

are. 

*••••#•••• 

1 1 23  Deposition  of  W.  T.  Parks,  witness  for 

plaintiffs. 

*****•••#• 

Direct  Examination 

Q.  State  your  name,  age  and  present  place  of  residence. 
A.  The  name,  AY.  T.  Parks;  I  live  at  Granger;  age,  thirty- 
six. 

Q.  Are  you  a  son  of  P.  L.  Parks,  one  of  the  plaintiffs, 
who  just  testified?  A.  Yes,  sir. 

Q.  Do  you  live  upon  this  land  in  question  in  Section  16, 
Township  10,  North,  Range  21,  E.  W.  M.?  A.  Yes,  sir. 

Q.  How  long  have  you  lived  there?  A.  Since  1916. 

Q.  What  have  you  worked  at?  What  is  your  vocation? 
A.  I  am  a  farmer. 

Q.  And  during  all  that  time  have  you  farmed  upon  this 
land  and  irrigated  the  same?  A.  Well,  I  have  been  there 
more  or  less  all  the  time;  part  of  the  time  I  was  on  the 
Reservation. 

Q.  Outside  of  a  few  years  you  were  on  the  Reservation, 
have  you  been  on  this  land  continuously?  A.  Yes. 
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Q.  State  what  work  you  did  upon  this  land  dur- 

1124  ing  the  time  you  have  been  there.  A.  Well,  I  have 
irrigated,  done  all  the  general  farm  work  on  the 

place. 

Q.  Who  else  has  irrigated?  A.  My  father. 

1125  Q.  How  is  the  production  now’  as  compared  with 
it  w’hen  you  first  assisted  in  the  farming  operations 

thereon?  A.  I  figure  it  is  better. 

*•**••••#* 

Q.  Have  you  in  your  farming  experience  on  irrigated 
land,  observed  the  effect  of  the  application  of  v*ater  to  the 
ground  for  irrigation,  upon  crop  production?  A.  Yes,  sir. 

•  •#•••••*• 

1126  Q.  State  w’hether  the  water  which  has  been  de¬ 
livered  to  this  land  since  vou  have  farmed  or  as- 

sisted  in  farming  it  has  been  spread  for  the  beneficial  use 
for  crop  production?  A.  Yes,  sir. 

•  *#•••••*• 

1127  Q.  What  can  you  say  wfith  respect  to  the  kind 
of  soil  upon  this  land?  A.  Well,  w’e  have  sandv-like 

soil  there. 

Q.  Have  you  made  any  observations  or  do  you  know 
what  kind  of  land  requires  the  most  water  to  properly  irri¬ 
gate  it?  A.  Yes. 

Q.  What  kind  of  land  requires  the  most  w’ater? 

1128  A.  Sandv  land. 

1129  Q.  What  effect,  Mr.  Parks,  wTould  it  have  upon 
your  crop  production  if  the  head  was  cut  down  to 

three  and  a  half  acre  head  basis  during  June,  July  and 
August?  A.  Well,  wre  couldn’t  make  it;  our  crops  w’ould 
burn  up.  We  w’ould  have  to  have  more  w’ater  than  that. 

•  •••••••*• 
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1137  Deposition  of  H.  B.  Brown,  witness  for 

plaintiffs. 

•  •#**•**#• 

Q.  State  your  name,  age,  and  place  of  residence.  A. 
Henry  B.  Brown,  Granger,  Route  1,  Washington,  forty- 
three. 

Q.  What  is  your  business?  A.  Right  now,  laborer. 

Q.  What  have  you  been  engaged  at?  A.  Farming. 

Q.  For  how  many  years?  A.  Eleven  years  in  the  Val¬ 
ley. 

Q.  Whereabouts?  A.  One  mile  north  of  Granger. 

Q.  Where  with  reference  to  the  Parks  land?  A.  Ad¬ 
joining  him  on  the  north. 

####*#•#*• 

Q.  What  eleven  years  did  you  farm  that  ranch?  A. 
From  1925  to  1936. 

Q.  Who  did  the  irrigating  when  you  farmed  it?  A.  I 
did  it  myself. 

Q.  During  the  time  that  you  were  there  did  you 

1138  make  observations  as  to  the  proper  method  of  han¬ 
dling  irrigating  water  in  the  production  of  crops  up¬ 
on  that  land  and  upon  the  Parks  land  ?  A.  I  did. 

***#••••*• 

Q.  State  what  you  know  or  what  observations  you  have 
made  in  connection  with  the  farming  and  distribution  of 
water  for  irrigation  upon  the  Parks  land  during  the  time 
you  lived  on  the  adjoining  land,  the  adjoining  ranch. 

####******• 

A.  Well,  as  far  as  I  can  say  as  to  handling  that  water, 
I  considered  he  handled  it  very  careful.  What  I  mean 
by  “careful,”  he  was  a  man  who  attended  to  his 

1139  water,  and  I  have  been  on  the  place  at  various  times 
when  he  was  harvesting  crops,  watching  them, — in 

fact,  I  took  a  good  many  lessons  from  Mr.  Parks  as  an 
irrigator.  I  came  here  in  ’25,  a  green  hand  in  irrigation, 
and  it  was  through  Mr.  Parks  being  an  adjoining  neighbor 
that  I  watched  and  learned  a  good  part  of  the  irrigation. 
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Q.  What  do  you  know  as  to  the  crops  that  were  pro¬ 
duced  upon  the  Parks  land  during  the  time  that  you  lived 
there?  A.  Well,  he  always  seemed  to  raise  a  little  better 
than  the  average  crops  near  me. 

•  *#•••••#• 

Q.  What  would  you  say  as  to  the  water  being  properly 
applied,  and  being  used  for  irrigation  that  was  fur- 

1140  nished  to  that  land  for  irrigation  purposes?  A.  The 
question  is,  you  want  to  know  how  he  handled  his 

water,  whether  he  handled  it  as  carefully  as  possible.  I 
believe  he  has,  to  the  best  of  my  knowledge. 

Q.  Suppose  that  there  had  been  delivered  to  and  bene¬ 
ficially  used  upon  the  Parks  land  for  irrigating  the  same, 
about  six  acre  feet  of  water  per  acre  per  annum  for  the 
past  ten  years,  and  that  about  forty-five  percent  of 

1141  this  water  had  been  delivered  during  the  months  of 
June,  July,  and  August  of  each  year,  and  that  it 

had  been  required  to  beneficially  irrigate  the  land  to  the 
full  extent  of  the  soil  for  agricultural  purposes,  and  sup¬ 
pose  in  the  future  this  land  was  deprived  of  the  use  of 
water  in  excess  of  three  and  a  half  acre  feet  head  per  an¬ 
num  during  the  months  of  June,  July,  and  August;  I  will 
ask  you  what  effect  the  depriving  of  the  land  of  the  right 
to  the  use  of  water  in  excess  of  three  and  a  half  acre  feet 
head  during  the  months  of  June,  July,  and  August  would 
have  upon  the  production  of  crops  upon  that  land? 

•  ••••*•••• 

A.  I  would  say  that  his  crops  would  be  cut  accordingly 
lu  the  amount  of  water  that  was  cut,  the  percentage  the 
water  was  cut  off. 

Q.  What  are  the  peak  months,  the  months  in  which  ir¬ 
rigation  water  is  most  necessary  for  crop  production  in 
the  Yakima  Valley?  A.  June,  July,  and  August. 

Q.  Why  are  they  the  peak  months?  A.  Well,  that  is  the 
regular  growing  period;  the  crops  are  started  and  it  is 
right  at  the  height  of  the  growing  period  of  everything. 
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Q.  State  what  class  of  land  shows  the  effect  of  an  insuf¬ 
ficient  amount  of  water  the  quickest.  A.  Sandy  land. 

•  •••**•*** 

1148  Deposition  of  E.  N.  Ready,  witness  for 

plaintiffs. 

«##**•***• 

Q.  State  your  name,  age,  and  place  of  residence.  A.  Ed. 
N.  Roady,  age  forty-nine,  Outlook,  Washington. 

Q.  What  is  your  business?  A.  Farming. 

Q.  How  long  have  you  followed  farming?  A.  Well,  twen¬ 
ty-eight  years  in  this  Valley,  but  before  that  I  just  farmed 
at  home  with  my  father. 

Q.  Plow  much  land,  irrigated  land,  in  this  division 

1149  are  you  farming  at  the  present  time?  A.  A  hundred 
and  forty  acres. 

Q.  What  experience  have  you  had  in  the  distribution  of 
water  upon  your  own  lands?  A.  Well,  just  the  twenty- 
eight  vears  that  I  have  farmed. 

Q.  Generally  speaking  who  has  done  the  irrigating?  A. 
I  have  done  most  all  of  it. 

Q.  State  whether  or  not  you  have  made  a  study  of  the 
application  of  water  to  lands  for  the  production  of  farm 
crops.  A.  Well,  I  have  made  a  study  as  far  as  I  could  to 
try  and  get  the  best  results. 

Q.  Are  you  quite  familiar  with  the  Sunnvside  Division, 
that  portion  which  is  in  the  Sunny  side  Valley  Irrigation 
District?  A.  Yes,  I  am. 

Q.  What  official  position  do  you  hold  with  the  Sunnvside 
Valley  Irrigation  District.  A.  Director. 

Q.  How  long  have  you  held  that  position?  A.  Since  Jan¬ 
uary,  1931. 

•  ##••##*#• 

1150  Q.  Since  you  have  been  a  director,  state  whether 
or  not  you  and  your  co-directors  have  been  called  into 

1151  conference  in  connection  with  the  sale  of  the  use  of 
water  by  the  United  States  to  the  district? 


600 


A.  I  have  a  few  times  been  called  into  a  meeting  with 
officials  of  the  Reclamation  Bureau. 

•  #••••*••• 

Q.  State  the  propositions  or  statements  made  by  Mr. 
Mead  or  Mr.  Stoutemyer  with  reference  to  the  sale  by  the 
United  States  of  water  rights  to  the  District? 

•  #•#••#••• 

A.  In  one  meeting  with  Mr.  Mead  he  stated  in  our  meet¬ 
ing  to  us  at  that  time  that  they  needed  a  million  dollars 
for  the  completion  of  the  Cle  Elum  Dam,  and  they  allo¬ 
cated  it  to  the  Sunnyside  Project. 

Q.  Did  Mr.  Mead  state  the  reason  why  they  had  allo¬ 
cated  it  to  the  Sunnyside  Project?  A.  He  said  the  fact 
that  so  much  monev  had  to  be — I  don’t  know  what 

1152  you  might  call  it — contracted  for  before  the  time — 
so  they  could  go  ahead  with  this  construction. 

*#••••#••• 

Q.  Do  you  remember  a  conversation  or  statement  made 
by  Mr.  Stoutemyer  in  connection  with  the  sale  by  the  United 
States  and  purchase  by  the  district  of  water  rights?  A. 
Yes.  At  one  time  at  a  conference  at  Yakima. 

Q.  State  what  he  stated.  A.  He  stated  that  they  needed 
another  million  dollars  to  start  to  build  the  Cle  Elum  Dam, 
and  so  it  was  allocated  to  the  Sunnyside  Project. 

Q.  Did  he  make  any  statement  as  to  the  method  that 
they  would  use  in  getting  this  money  from  the  district? 
A.  He  said  that  he  would  call  it  excess  waters  to  the  land? 
that  needed  it,  and  if  we  didn’t  buy  the  water  it  would  be 
collected  anyway,  and  we  wouldn’t  get  any  credit  for  it. 
#••*#••••* 
Cross-examination 

1153  Q.  You  don’t  remember  the  exact  language  that 
was  used  on  that  occasion,  do  you?  A.  I  don’t  remem¬ 
ber  the  exact  language,  but  the  demand  that  the  Sunnyside 
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Valley  would  have  to  pay  a  million  dollars.  I  distinctly  re¬ 
member  you  saying  that. 

1155  Deposition  of  W.  A.  Steinman,  witness  for 

plaintiffs. 

Q.  State  your  name,  age,  and  address.  A.  W.  E.  Stein¬ 
man. 

Q.  Where  do  you  live?  A.  Just  two  miles  east  of  Mab- 
ton  on  the  old  road,  and  I  am  sixty-six  years  old. 

Q.  What  is  your  business  or  vocation?  A.  A  farmer. 

*'•*•#**•#* 

Q.  And  how  long  have  you  been  doing  irrigated  farming 
in  the  vicinity  of  Mabton?  A.  Fifteen  years. 

Q.  How  far  do  you  live  now  from  the  Ottmuller  ranch? 
A.  About  a  mile  and  a  half.  I  think  he  is  about  half  a  mile 
out  now? 

•*••*•#*## 

1156  Q.  What  have  you  observed  in  connection  with 
the  irrigation  upon  that  land?  A.  Why,  it  has  al¬ 
ways  been  irrigated  properly  so  far  as  I  can  see. 

Q.  In  going  into  town  do  you  go  past  it?  A.  Yes. 

Q.  Is  it  right  along  the  road?  A.  Right  alongside  the 
road. 

Q.  Have  you  ever  been  out  on  the  ranch?  A.  Yes. 

Q.  On  many  occasions?  A.  Several  times. 

1161  Q.  Will  you  describe  the  soil  on  the  Ottmuller 
ranch.  A.  Sandy  formations. 

Q.  Supposing  there  had  been  delivered  to  and  benefi- 
sially  used  on  the  Ottmuller  land  for  irrigating  the  same 
about  five  and  a  half  to  six  acre  feet  of  water  per  acre  per 
annum  for  the  past  ten  years,  and  that  about  fifty  per  cent 
of  this  water  had  been  delivered  to  and  used  thereon  during 
the  months  of  June,  July,  and  August  of  each  year,  and 
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that  this  amount  had  been  found  necessary  to  irrigate  the 
land  to  the  full  extent  of  the  soil  for  agricultural  purposes, 
and  suppose  that  in  the  future  this  land  was  deprived  of 
the  use  of  water  in  excess  of  three  acre  feet  per  acre  per 
annum  during  the  months  of  June,  July,  and  August,  I  will 
ask  you  to  state  what  effect  the  depriving  of  this 
1162  land  of  the  use  of  that  amount  of  water  would  have 
upon  the  production  of  hay,  grain,  and  potatoes? 
**••#••••* 

A.  Why,  a  man  couldn’t  raise  a  crop  with  that  much 
water.  He  would  have  to  summer  fallow  half  of  it  or  leave 
it  entirely. 

**«•*••••* 

Q.  With  the  amount  of  water- 1  referred  to,  delivering 
only  three  acre  feet  during  those  three  months  and  depriv¬ 
ing  it  of  all  above  that  amount.  A.  Why,  you  couldn’t  raise 
a  crop  to  be  worthwhile  harvesting  it.  It  might  keep  your 
alfalfa  alive  but  it  wouldn't  produce  a  crop  to  be  worth 
harvesting.  The  potatoes  wouldn ’t  do  at  all.  They  wouldn ’t 
mature. 

•  •••*••••* 

1181  Deposition  of  Jacob  Immeker,  witness  for 

plaintiffs. 

Q.  State  your  name,  age,  and  place  of  residence.  A. 
Jacob  Immeker,  forty-three,  Route  1,  Mabton. 

Q.  How  long  have  you  lived  where  you  now  live?  A.  Al¬ 
most  eight  years. 

»**•*•••*• 

Q.  How  long  have  you  owmed  and  farmed  this  land?  A. 
Almost  eight  years,  yes,  eight  crops  there. 

Q.  Who  has  performed  the  work  of  irrigating  that 

1182  land  since  you  owned  it?  A.  I  have  done  that  my¬ 
self. 

Q.  Prior  to  that  time  did  you  have  any  experience  in  irri¬ 
gating  the  land  for  the  crops?  A.  Yes,  I  farmed  two  years 
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in  Green  Valley,  and  have  lived  in  the  Valley  practically 
all  my  life  on  a  ranch. 

Q.  And  your  chief  vocation  has  been  irrigation  farming? 

A.  Yes. 

Q.  How  far  is  your  land  from  the  Ottmuller  ranch?  A. 
Well,  there  is  just  sixty  acres  in  between;  it  would  be  about 
three-eights  of  a  mile. 

Q.  State  whether  or  not  you  are  familiar  with  the  Ott¬ 
muller  ranch.  If  so,  for  what  period  ?  A.  Well,  I  have  been 
on  that  place  and  picked  potatoes  for  them,  and  have  been 
on  it  at  several  times — seen  the  crops. 

•  •••##•••# 

1183  Q.  What  is  the  effect  of  not  having  enough  water 
to  keep  your  crops  in  good  growing  condition.  A.  , 

Well,  it  would  cut  down  the  yield. 

•  •  •  •  #  *  •  •  •  •  | 

1184  Q.  And  would  it  be  similar  or  dissimilar  as  to 

water  requirements  ?  A.  Yes,  the  requirements  would 
be  practically  the  same.  I 

1185  Q.  State  what  you  have  observed  in  connection 
with  how  Ottmuller ’s  land  has  been  farmed  since  you 

have  known  it.  A.  Well,  I  would  consider  him  a  good 
farmer. 

*#*•##*••# 

Q.  State  whether  you  have  ever  seen  any  effect  that 
would  indicate  that  the  water  had  not  been  well  taken  care 
of  on  the  Ottmuller  land?  A.  No.  j 

1186  Q.  What  do  you  know  with  respect  to  the  length 
of  the  runs  whether  they  are  too  long  or  too  short? 

A.  I  think  the  most  is  about  the  right  length  to  irrigate 
the  land. 

Q.  Some  three  hundred  and  fifty  feet  in  length,  some¬ 
thing  like  that?  A.  Yes,  about  in  that  neighborhood. 

Q.  Would  you  say  that  was  the  usual  and  customary  | 
length  of  run  on  similar  kind  of  ground  in  that  vicinity? 

A.  Yes. 
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Q.  Mr.  Immeker,  supposing’  that  there  had  been  delivered 
to  and  beneficially  used  upon  the  Ottmuller  land  for  irri¬ 
gating  the  same  about  five  and  a  half  acre  feet  of  water  per 
acre  per  annum  each  year  for  the  last  ten  years,  and  that 
about  fifty  per  cent  of  this  water  had  been  delivered  and 
used  thereon  during  the  months  of  June,  July,  and  August 
of  each  year,  and  that  this  amount  had  been  found  necessary 
to  irrigate  the  land  to  the  full  extent  of  the  soil  for  agri¬ 
cultural  purposes,  and  suppose  that  in  the  future  this  land 
was  deprived  of  the  use  of  water  in  excess  of  three  acre  feet 
per  acre  per  annum  during  the  months  of  June,  July,  and 
August,  1  will  ask  you  to  state  what  effect  this  depriving 
the  land  of  the  use  of  a  portion  of  the  water  would  have 
upon  the  production  of  hay,  grain,  and  potatoes? 
#*#••••••• 

1187  A.  Why,  it  would  cut  down  the  yield  almost  half. 

Q.  During  what  months  is  it  most  necessary  to  have 
irrigation  water  upon  the  Ottmuller  land?  A.  June,  July, 
and  August  would  be  the  most  important  months. 

Q.  Are  those  the  peak  irrigation  months?  A.  Yes. 

Q.  Why  do  you  say  they  are  the  most  important  months, 
Mr.  Immeker?  A.  Well,  on  account  of  the  heat  and  the 
rapid  evaporation  of  the  water,  and  it  takes  more  water 
to  keep  the  soil  in  moist  condition. 

Q.  Would  there  be  any  benefit  to  the  Ottmuller  land 
in  having  a  larger  amount  of  water  during  the  remainder 
of  the  year  if  it  was  deprived  of  all  water  in  excess  of  the 
three  acre  foot  measurement  during  those  three  months? 
A.  There  would  be  no  benefit. 

Q.  Supposing  only  a  three  acre  foot  head  was  delivered  to 
that  land  during  the  months  of  June,  July,  and  August,  I 
will  ask  you  to  give  your  opinion  as  a  practical  farmer  and 
irrigator  what  would  be  the  best  way  to  conduct  farming 
operations  thereon  and  using  the  water  furnished?  A. 
Why,  the  best  method  would  then  be  to  farm  about  half 
the  place  and  leave  the  crops  growing  on  that. 
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Q.  In  your  opinion  would  you  get  a  greater  crop  produc¬ 
tion  that  way  than  you  would  if  you  tried  to  spread  it  over 
the  entire  land?  A.  Yes. 

1188  Q.  What  effect  would  the  depriving  of  this  land 
of  all  water  in  excess  of  three  acre  foot  measurement 
during  June,  July,  and  August  have  upon  the  value  of  the 
land  for  farming  purposes?  A.  Well,  cutting  the  water 
down  that  much  would  cut  down  the  value  of  the  land  in 
the  same  proportion. 

**#**•##*# 

1194  Q.  Is  there  any  known  practical  way  to  get  an  ab¬ 
solute  distribution  of  water  for  irrigation  purposes? 

(Mr.  Chaffee  adding)  Is  there  any  way,  so  far  as  you  know, 
to  get  an  absolute  perfect  distribution  of  water  for 

1195  irrigation  purposes?  A.  That  is  impossible. 

•  •#••**#*# 

Deposition  of  0.  J.  Chapman,  witness  for  plaintiffs. 

•  •*•••**## 

Direct  examination. 

**#••*##*# 

Q.  State  your  name,  age  and  present  place  of  residence. 
A.  0.  J.  Chapman,  fifty-one  years  old,  three  and  a  half 
miles  south. 

Q.  How  long  have  you  lived  in  that  place?  A.  Eighteen 
years. 

Q.  What  is  your  business.  A.  Farming. 

Q.  How  long  have  you  farmed  on  that  land.  A.  I  have 
been  there  ever  since  we  took  it  out  of  the  sagebrush — 
came  here  in  1919. 

•  •*••••*#• 

1196  Q.  State  the  kind  of  water  right  you  have  for 
that  land.  A.  I  have  the  Supplemental  land. 

Q.  What  is  known  as  the  “Old  Supplemental  land”? 
A.  Yes,  sir,  paid  up  before  the  Government  took  it  over 
from  the  W.  I.  Company. 
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Q.  State  whether  or  not  your  headgates  were  shut 

1197  down  about  June  first,  1932?  A.  Yes,  sir. 

Q.  State  what  observations  you  made  with  re¬ 
spect  to  the  amount  of  water  that  was  delivered  after  the 
gates  were  shut  down  as  compared  with  the  amount  of 
water  that  was  delivered  prior  to  the  time  the  gates  were 
shut  down. 

•  ••••*•••• 

A.  Well,  the  time  that  Mr.  Chaffee — just  before  Mr. 
Chaffee  got  out  the  injunction  to  turn  the  water  on,  they 
had  me  cut  down  to  about  twenty  ditches,  and  I  couldn’t 
get  enough,  and  I  had  the  whole  Board  out. 

•  ••••••••• 

1198  Q.  How  many  ditches  had  you  been  running  prior 
to  the  time  of  the  shutting  down  of  the  headgates? 

A.  I  think  I  was  cut  down  twenty  ditches  then. 

•  •••#*•••• 

Q.  State  whether  or  not  you  could  have  conducted  your 
farming  operations  upon  this  land  with  the  amount  of 
water  that  was  furnished  when  the  gates  were  closed 
down?  A.  No,  sir,  I  couldn’t. 

•  ••••••»•• 

1199  Q.  Prior  to  June  1st,  1932,  state  whether  or  not 
you  had  been  furnished  a  sufficient  amount  of  water 

to  irrigate  your  land  to  the  full  extent  of  the  soil  for  ag¬ 
ricultural  purposes.  A.  You  mean  before  they  shut  the 
water  down? 

Q.  Yes.  A.  Well,  I  had  plenty  then  until  they  shut  it 
down.  Of  course,  I  didn’t  have  so  much  after  that,  see. 

•  ••••*•••• 

1200  Q.  Supposing  there  had  been  delivered  to  and 
beneficially  used  on  a  forty  acre  tract  of  sandy  land 

for  irrigating  the  same  about  six  acre  feet  of  water  per 
acre  per  annum  for  the  past  ten  or  twelve  years,  with  some 
slight  variations,  and  that  about  forty-five  per  cent  of  this 
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water  had  been  delivered  during  the  months  of  June,  July 
and  August  of  each  year,  and  that  this  amount  had  been 
found  necessary  to  irrigate  the  land  to  the  full  extent  of 
the  soil  for  agricultural  purposes,  and  had  been  beneficial¬ 
ly  used  thereon,  and  supposing  in  the  future  the  land  was 
deprived  of  the  use  of  water  in  excess  of  three  and  a  half 
acre  feet  per  acre  per  annum  head  during  the  months  of 
June,  July  and  August;  I  will  ask  you  what  etfect  the  de¬ 
priving  of  the  land  of  all  the  water  in  excess  of  three  and 
a  half  acre  head  would  have  upon  the  production  of  the 
various  crops? 

A.  Well,  you  wouldn’t  raise  a  crop. 

•  ••••••••• 

1201  Q.  Upon  sandy  land  state  what  the  effect  would 
be  if  it  were  deprived  of  a  sufficient  amount  of  water 
during  those  months.  A.  It  would  burn  up. 

Q.  State  what  effect  it  would  have  upon  the  value  of  the 
land  for  agricultural  purposes  if  it  was  deprived  of  water 
as  I  have  stated.  A.  Well,  the  ground  wouldn’t  be  worth 
nothing. 

•  ••••#•••• 

1203  Deposition  of  W.  Morrow  Clark,  witness  for 

plaintiffs. 

•  ••••••••• 

Q.  State  what  position  you  occupied,  if  any,  in  the  Sun¬ 
ny  side  Valley  Irrigation  District,  or  what  position  you 
occupy  at  the  present  time  in  the  Sunnyside  Valley  Irri¬ 
gation  District.  A.  I  am  a  member  of  the  Board  of  Di¬ 
rectors. 

Q.  When  did  you  assume  those  duties?  A.  January  of 
1932. 

Q.  During  the  time  that  you  have  been  a  director  I  will 
ask  you  if  you  and  your  co-directors  and  other  officials  of 
the  District  had  an  interview  in  the  nature  of  a  protest 
against  the  public  notice  of  October  17,  1930,  with  the 
Commissioner  of  Reclamation  Elwood  Mead?  A.  We  did. 
•  ••••••••• 
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1204  Q.  What  statement,  if  any,  did  Mr.  Mead  make 
in  connection  with  the  million  dollar  charge  against 

the  Sunnyside  Unit  of  the  Yakima  Project? 

•  ••••••••• 

A.  Dr.  Mead  made  the  statement  that  he  had  allocated 
all  the  money  that  could  be  to  the  various  projects,  and 
that  there  was  still  lacking  one  million  dollars ;  he  knew  of 
no  other  place  from  which  to  derive  this  million  dollars. 
He  allocated  it  to  the  Sunnyside  Division  of  the  Yakima 
Project.  He  said  he  had  certified  this  to  the  Secretary, 
and  the  Secretary  in  turn  w’ould  certify  it  to  the  President, 
winch  process  had  to  be  done  before  the  dam  could  be  com¬ 
pleted  or  the  work  could  be  started,  and  that  he  could 
not  make  any  change  without  a  court  order. 

1205  Deposition  of  C.  J.  Gulden,  witness  for 

plaintiffs. 

•  ••••••••• 

Direct  Examination 

•  ••••••••• 

Q.  How  far  do  you  live  from  the  Ottmuller  land? 

1206  A.  Let’s  see,  it  a  mile  and  a  quarter  or  a  half,  and 
I  wouldn’t  say  for  sure — half,  I  think. 

Q.  IIowt  far  from  the  Fox  land?  A.  Well,  now’,  I  go 
through  town  and  I  would  say  two  miles  and  a  quarter, 
maybe  two  and  a  half. 

Q.  Are  you  quite  familiar  with  either  or  both  of  those 
tracts?  A.  I  am  fairly  well  acquainted  with  the  Ottmuller. 
I  dug  spuds  there  twice  on  the  place,  and  I  pass  it  quite 
often.  I  have  been  on  the  Fox  place  probably  on  an  aver¬ 
age  of  three  or  four  times  a  year,  but  I  never  done  any 
work  on  it,  so  I  am  not  so  very  familiar  with  the  Fox  place. 

Q.  Have  you  had  opportunity  to  observe  the  farming 
operations  and  irrigation  operations  upon  those  two 
ranches?  A.  Sure,  we  have  been  interested  in  irrigation — 
we  watch  our  neighbors  and  we  see  how  they  are  getting 


609 


along,  and  in  that  way;  but  of  course  I  have  never  done 
any  irrigating  on  it,  or  things  like  that,  but  the  Ottmuller 
Place,  I  get  over  there  quite  frequently,  and  I  have  worked 
there,  and,  of  course,  I  know  a  little  more  about  that  than 
I  do  about  the  Fox. 

•  «•••**••• 

1207  Q.  What  do  you  know  with  respect  to  the  way  he 
irrigated  and  handled  his  water?  A.  Well,  now,  of 

course  I  have  never  seen  him  irrigate,  but  when  you  look 
over  the  place,  and  you  can  tell  about  how  a  man  irrigates 
about  the  dry  spots  or  whether  he  drowned  the  stuff,  and 
judging  that  way  I  would  say  he  handles  his  water  very 
good. 

•  ••••••••• 

1208  Q.  All  right.  Suppose  that  there  had  been  deliv¬ 
ered  and  beneficially  used  upon  the  Ottmuller  land 

about  five  and  a  half  to  six  acre  feet  of  water  per  acre  per 
year  during  the  past  ten  years,  and  that  this  had  been 
beneficially  used  for  crop  production,  and  about  fifty  per 
cent  of  that  water  had  been  delivered  during  June,  July 
and  August;  and  suppose  in  the  future  the  land  was  de¬ 
prived  of  all  the  right  to  the  use  of  all  water  in  excess  of 
a  three  acre  head,  during  June,  July  and  August:  I  will 
ask  you  what  would  be  the  effect  on  the  crop  production 
on  the  Ottmuller  land? 

*#*••**•*# 

A.  Why,  the  water  we  get  now — I  will  answer  that  ques¬ 
tion  with  a  question  that  is  vitally  important  to  me,  and 
that  is  this:  For  twTo  years  I  have  considered  of  dropping 
the  thing  and  walking  out  because  I  don’t  get  water 
enough.  Now,  if  I  am  getting  five  or  six  acre 
feet,  I  am  not  getting  water  enough.  Now,  if  they  cut  that 
down  to  three  acre  feet  I  would  be  a  fool,  I  would  be  fit 
for  insane  asylum  if  I  stayed  on  the  place  any  more,  and 
that  applies  to  all  the  places  around  me,  Fox,  Ottmuller 
and  all  the  places.  We  are  in  a  locality  where  we  are 


610 


underlaid  with  gravel  from  two  to  forty  feet  thick.  Right 
alongside  of  me  is  a  gravel  bed  that  I  will  state 
1209  frankly  is  thirty  feet  deep  or  more,  and  it  is  solid 
gravel  from  the  top  down,  and  that  is  onr  land  with 
a  few  exceptional  favored  spots  that  are  underlaid  with 
a  little  hardpan  and  the  water  will  hold. 

•  #••••••#• 

Q.  Well,  supposing  the  Fox  land  had  had  5.56  to  6  acre 
feet  head,  ranging  betw-een  five  and  a  half  to  six  acre  feet, 
and  the  Fox  land  has  about  four  acres  unirrigated,  and 
wdth  the  water  for  the  entire  tract  spread  over  the  remain¬ 
der,  and  it  had  been  delivered  from  4.75  acre  feet  to  5  acre 
feet  per  acre  per  year,  and  this  head  during  June,  July 
and  August  was  cut  to  three  acre  feet;  what  effect  would 
it  have  upon  the  production  of  crops  upon  those  two 
tracts?  A.  Well,  if  he  put  that  water  over  the  whole  ranch 
he  wouldn’t  get  enough  crop  on  any  of  it  to  make  it  worth¬ 
while  to  harvest. 

Q.  Would  that  be  true  wdth  both  the  Fox  and  Ottmuller? 
A.  Yes. 

Q.  And  then  what  effect  in  your  opinion  would  it  have 
upon  the  value  of  the  Fox  and  the  Ottmuller  place  if  that 
-was  done,  for  farming  purposes?  A.  It  would  have  no 
value  whatever  for  farming  purposes. 

•  ••*#••••• 

1214  Deposition  of  A.  B.  Kiser,  witness  for  plaintiffs. 
*•*##••*•* 

Direct  examination. 

1215  Q.  How  long  have  you  had  experience  in  irrigat¬ 
ing  lands  in  the  vicinity  of  Mabton?  A.  Well,  in  the 

Mabton  District  since  1920.  I  have  irrigated  since  1905. 

**•#**•••* 
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1216  Q.  State  whether  all  the  water  that  has  been  de¬ 
livered  has  been  beneficially  used  for  crop  produc¬ 
tion. 

.  . . * 

A.  As  near  as  possible. 

##•#**•*•* 

Q.  State  the  kind  of  soil  on  this  place.  A.  Mostly  sandy 
soil. 

#####***** 

Q.  State  whether  you  know  about  the  way  the  Ottmuller 
land  has  been  fanned  and  irrigated  during  the  past  five 
years.  A.  Well,  it  has  been  farmed  good. 

Q.  What  about  the  production?  A.  Good.  It  has  been 
irrigated  good  with  the  amount  of  water  that  he  has  had. 
He  has  handled  it  good. 

Q.  What  do  you  know  about  the  quantity  of  crop  produc¬ 
tion  on  the  Ottmuller  place  during  the  past  five  years?  A. 
Well,  I  couldn ’t  say.  I  don ’t  know  only  just  by  riding  along 
the  road  and  looking  at  his  crops.  They  looked  good  so  far 
as  that  goes,  but  so  far  as  the  amount  of  actual  tonnage, 
why,  of  course  I  don’t  know. 

Q.  Have  you  ever  seen  any  evidence  of  over-irrigation 
upon  the  Ottmuller  land?  A.  No. 
###*#***•* 

1217  Q.  What  are  the  months  the  water  is  most  needed 
for  irrigation?  A.  June,  July  and  August. 

1218  Q.  Would  it  be  practicable  to  attempt  to  farm  that 
ranch  with  only  a  three  acre  foot  head  during  June, 

July  and  August?  A.  No. 

Q.  Why  wouldn’t  it  be  practicable  and  feasible  to  farm 
it  with  only  a  three  acre  head  of  water  those  months?  A. 
Just  as  I  said  before,  your  crops  will  burn  up. 

#####•*••* 

1223  Mr.  Chaffee.  I  wish  to  explain  these  depositions 
to  the  court.  We  have  alleged  in  the  complaint  that 


612 


it  is  not  only  the  practice  and  custom  under  the  Rec- 

1224  lamation  Act  of  1902  in  the  Sunnyside  Division  of  the 
Yakima  Project,  but  generally  on  Federal  reclama¬ 
tion  projects  with  similar  water  right  applications,  to  use 
beneficial  use  as  the  yardstick  for  the  measure  of  the  water 
rights;  and  the  depositions  that  I  wish  now  to  present  are 
covering  that  feature. 

Mr.  Stoutemyer.  We  are  now  coming,  your  Honor,  to 
some  eight  or  ten  or  a  dozen  depositions  in  regard  to  condi¬ 
tions  on  projects  entirely  removed  from  the  Yakima  Valley 
and  in  other  states,  which  are  really  operated  by  the  dis¬ 
tricts  and  not  by  the  Government  at  all. 

The  Court.  I  do  not  think  they  are  admissible. 

Mr.  Chaffee.  If  I  may  make  just  one  further  statement 
to  the  court. 

The  only  purpose  is  to  show  that  the  Secretary  of  Inte¬ 
rior  and  the  other  officials  in  charge  of  the  Reclamation  Act 
construe  that  Act  with  reference  to  water-right  applica¬ 
tions  identically  as  they  do  with  reference  to  the  Fox  and 
Eder  lands,  as  requiring  the  furnishing,  and  that  there  was 
actually  furnished  varying  amounts  of  water  depending 
upon  crop  requirements,  ranging  from  possibly  three  to 
eight  or  ten  acre  feet ;  that  in  no  instance  did  they  ever  at¬ 
tempt  to  put  the  measure  of  the  water-right  in  a  strait- 
jacket.  We  are  going,  now,  to  show  the  general  construc¬ 
tion  and  in  the  interpretation  placed  upon  those  charged 
with  the  administration  of  the  Reclamation  Act  generally, 
for  that  purpose,  to  show  it  is  in  connection  with  the  arbi¬ 
trariness  of  the  action,  to  show  that  that  was  the  general 
interpretation  of  the  officials  charged  with  the  ad- 

1225  ministration  of  that  Act.  It  is  only  for  that  purpose. 
We  have  an  allegation  in  our  complaint — 

The  Court.  The  fact  that  you  have  an  allegation  in  the 
complaint  does  not  make  them  admissible. 

*  •  •••••••• 

Mr.  Chaffee.  May  the  statement  which  I  made  be  taken 
as  a  tender  or  offer? 
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The  Court.  Yes.  I  take  it  you  have  the  depositions  here, 
anyway. 

Mr.  Chaffee.  Yes;  I  have  the  depositions  here.  I  will 
offer  the  depositions  that  I  have  here,  to  read  in  evidence. 
They  are  with  reference  to  four  other  projects. 

The  Court.  I  will  exclude  them. 

*#*••*•##• 

1234  F.  E.  Fyfe,  witness  for  plaintiffs. 
###*•##•*• 

Direct  examination. 

Q.  Mr.  Fyfe,  in  your  testimony  yesterday  you  mentioned 
about  7,000  acres  owned  by  the  district.  I  will  ask  you  who 
pays  the  0.  &  M.  and  construction  charges  on  land  owned 
by  the  district.  A.  The  Sunnyside  Project  as  a  whole.  It 
is  certified  to-  them  by  the  Government  and  paid  by  the  die- 
trict,  by  the  balance  of  the  lands. 

7  v 

Q.  Under  the  1918  contract?  A.  Yes. 

Q.  You  say  it  is  certified  by  the  Government  and  then 
the  district  as  a  whole  pays  it  to  the  Government?  A.  Yes. 
Q.  How  does  the  district  get  the  money  to  reim- 

1235  burse  itself?  A.  By  levying  assessments  on  the 
lands  in  the  district. 

Q.  Calling  your  attention,  Mr.  Fyfe,  to  the  late  summer 
of  1932,  that  Mr.  Moore  refers  to  in  his  testimony  here,  and 
the  same  meeting  that  Mr.  Hoffman,  Mr.  Clark,  and  Mr. 
Roady  referred  to  in  their  respective  depositions,  were  you 
present  at  that  meeting?  A.  I  was. 

Q.  Where  did  it  take  place?  A.  In  the  Federal  Building 
at  Yakima,  close  to  Mr.  Moore’s  office. 

Q.  What  statement,  if  any,  did  Commissioner  Mead 
make  pertaining  to  this  million  dollar  charge? 
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The  Witness.  AVe  were  discussing  the  charging  of  the 
Sunnvside  Irrigation  District  of  a  million  dollars — or  the 
Sunnvside  Project,  as  you  might  put  it — and  the  cost  of  the 
dam,  and  he  said  after  they  had  figured  up  the  cost  of  the 
dam  that  they  were  a  million  dollars  short,  and  they  didn’t 
know  where  else  to  charge  it  except  to  the  Sunnvside,  and 
that  they  had  allocated  that  cost,  a  million  dollars,  to  the 
Sunnvside  and  that  he  had  certified  it  to  the  Secre- 

1236  tarv  of  the  Interior,  and  he  had  in  turn  certified  it 
to  the  President,  and  that  it  couldn’t  be  taken  off 

except  by  court  order. 

###•*•***• 

Q.  Did  you  overhear  or  take  part  in  a  conversation  where 
Mr.  Stoutemver  was  present  relating  to  the  cost  of  the  Ole 
Elum  Dam  and  this  million  dollars?  A.  Well,  at  Mr. 
Stoutemyer’s  office — 

**••••••*• 

The  Witness.  It  was  a  conversation  that  I  heard  while 
in  Air.  Stoutemyer’s  room  between  him  and  Mr.  Chaffee, 
as  to  the  charges  of  the  Cle  Elum  Dam,  and  Mr.  Stoutemver 
stated  that  the  new  districts  had  underwritten  the  cost  of 
the  Cle  Elum  Dam  and  that  if  he  did  not  get  the  money  out 
of  us  that  they  would  have  to  pay  for  it. 
##*•*•••*• 

Q.  What  statement,  if  any,  did  I  make  pertaining 

1237  to  the  cost  of  the  dam  and  what  reply  did  he  make? 
A.  You  had  made  the  statement  to  Mr.  Stoutemeyer 

that  the  estimated  cost  of  the  Cle  Elum  Dam  was  $3,000,000 
and  that  they  had  saved  a  million  dollars  in  the  construc¬ 
tion  of  the  dam,  and  you  spoke  about  cutting  that  off,  or 
why  charge  us  the  million  dollars  as  long  as  they  had  saved 
that  amount  there,  and  Mr.  Stoutemver  stated  that  the  Gov¬ 
ernment  could  always  use  a  million  dollars. 
##•••••••• 


1239  J.  S.  Moore,  witness  for  defendant. 

Cross-examination 

#**#•#••#* 

1273  Q.  Will  you  state,  Mr.  Moore,  what  is  the  cost, 
approximately,  per  acre  foot  of  capacity? 

###••••#*• 

1276  Q.  If  you  have  got  something  different,  all  right. 
A.  At  least,  it  is  made  up  to  date.  So  far  as  returns 

are  concerned,  I  doubt  if  it  differs  very  much  from  the 
other,  but  your  question,  Mr.  Stoutemeyer,  first,  is  with 
reference  to  statement  of  construction  costs.  As  I  spoke 
from  memory  a  few  moments  ago  in  my  testimony,  I  said 
$3,500,000  approximately.  As  showm  by  this  state- 

1277  ment,  the  exact  figure  as  recently  completed,  as  of 
June  30,  1939,  is  $3,491,003. 

Q.  What  is  the  total  of  prospective  or  contract  returns 
as  determined  by  the  payments  to  be  made  by  all  the  par¬ 
ties  who  contracted  to  pay  for  the  water  in  that  division? 
A.  As  of  the  same  date,  June  30,  1939,  it  shows  $4,103,306. 

Q.  Then,  do  I  understand  that  the  total  returns  are  only 
some  five  or  six  hundred  thousand  more  than  the  cost  of  the 
canal  system  alone?  A.  That  is  correct,  approximately 
$600,000,  the  exact  amount  being,  according  to  this  state¬ 
ment  here,  $612,303. 

**•***#•*• 

1296  Q.  I  want  you  to  clear  up  in  my  own  mind  a  few 
points.  Maybe  you  can  help  me  out.  Referring  to 
Exhibit  94,  I  notice  one  item  of  $698,000  storage  costs  in¬ 
cluded  in  public  notice  issued  for  the  Sunnvside  Division. 
Can  you  state  where  that  item  came  from,  Mr.  Moore,  how 
it  came  to  be  put  in  there?  I  am  just  asking  about  that  one 
item,  please.  A.  That  is  an  item  that  was  at  one  time  rec¬ 
ommended  by  a  board  of  engineers,  and  I  think,  too,  by  the 
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Board  of  Review  along  about  the  year  1915,  as  the  amount 
to  be  allocated  to  the  Sunnyside  Division  for  the  estimated 
costs  of  storage. 

**«*#•#•*• 

1297  Q.  You  do  not  quite  understand  me.  I  will  ask 
you  again.  Do  you  have  any  personal  knowledge, 

Mr.  Moore,  whether  or  not  the  Secretary,  in  making  up  the 
public  notices  for  the  Sunnyside  Division,  including  these 
lands  in  question,  had  put  into  those  public  notices  an  esti¬ 
mate  with  reference  to  storage  for  these  lands  in  the 
Sunnyside  Division?  A.  Yes.  There  had  been  such  an 
estimate  included,  or  an  item  included  in  connection  with 
the  determination  which  fixed  $52  as  the  cost  of  the  public 
notice  water  right. 

»*#**•#••• 

1298  Q.  Which  one  was  constructed  first?  A.  The  cen¬ 
tral  one,  Kachess. 

Q.  What  was  the  cost  and  what  is  the  approximate  stor¬ 
age  of  that  one?  A.  Let  me  go  back  a  minute,  now.  You 
say,  which  was  constructed  first,  the  first  of  these  three? 

Q.  Yes.  A.  The  center  one  is  correct.  Now,  your  ques¬ 
tion  is  the  approximate  co-st  and  the  capacity? 

0.  Yes.  A.  The  capacity  is  around  210  to  220  thousand 
acre  feet,  and  the  cost  is  approximately  $750,000. 

Q.  How  much  would  that  amount  to  per  acre  foot, 
roughly?  A.  Well,  it  would  be  about  $3.50  an  acre  foot  on 
capacity. 

Q.  When  was  this  completed,  please?  A.  About  the  year 
1912. 

**••••*••• 

1299  Q.  Did  the  Cle  Elum  River  furnish  considerable 
water,  that  is,  natural  flow  water,  before  the  dam 

was  put  in?  A.  Yes. 

Q.  Will  you  explain  to  the  court  just  a  little  more  fully 
how  you  make  a  computation  of  water?  As  soon  as  you 
start  to  release  stored  water,  to  make  it  clear,  do  you  con- 
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sider  all  water  delivered  upon  the  basis  of  stored  water 
after  you  start  in  on  the  first  storage  deliveries?  A.  Yes. 
After  we  initially  release  the  storage,  either  late  in  June 
or  sometime  early  in  July,  as  an  average  condition,  the 
general  segregation  of  water  is  made  on  the  basis  that  the 
amount  thereafter  is  storage.  I  might  say,  however,  that 
in  arriving  at  the  segregation  of  some  of  the  items  that 
enter  into  the  Sunnyside  Division  quantities,  the  amount 
after  that  time  has  been  segregated  as  between  the  natural 
flow  of  water  and  the  storage  water  released  from  the  res¬ 
ervoir.  I  probably  should  explain  further — 

Q.  You  make  any  explanation  you  want  to. 

•  •••*#*#*• 

1300  Q.  Referring  to  Exhibit  47,  in  the  left  hand  col¬ 
umn  under  the  date,  left  for  the  year,  and  the  next 

is  the  date  of  storage  released,  from  1914  to  1936,  inclu¬ 
sive,  I  believe  that  shows  the  first  date  of  release  of  water 
out  of  the  storage  reservoirs,  does  it  not?  A.  It  does. 

Q.  And  then  after  those  respective  dates  of  waters  de¬ 
livered,  they  are  considered  as  stored  waters?  A.  Yes. 

•  »•*#*••*• 

1301  Now,  referring  to  Plaintiffs’  Exhibit  No.  43  and 
referring  particularly  to  the  year  1929,  I  note  it 

shows  at  the  top  quantities  in  acre  feet,  showing  distribu¬ 
tion  of  stored  water  released  for  the  irrigation  season  of 
1929.  Is  that  a  correct  statement,  according  to  the  records 
in  connection  with  the  distribution  of  stored  water  as  it 
has  been  set  up  for  that  year?  A.  This  is  a  correct  state¬ 
ment  covering  the  stored  water  released  and  its  distribu¬ 
tion  for  the  irrigation  season  of  1929,  and  does  not  include 
any  water  that  may  have  been  diverted  from  the  stream 
for  use  on  the  Sunnyside  Division,  for  example,  out  of  the 
natural  flow  that  wras  not  needed  to  supply  limiting  agree¬ 
ment  rights  upstream  therefrom.  This  is  a  direct  counting 
of  the  water  released  from  the  reservoirs. 

•  •••*•*••• 
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1302  Q.  Maybe  I  do  not  quite  understand  you.  Gen¬ 
erally,  this  exhibit  that  I  have  here,  Plaintiffs’  Ex¬ 
hibit  43,  shows  for  the  years  1917  and  1936,  save  and  except 
the  year  1918,  the  distribution  of  stored  waters  to  the  dif¬ 
ferent  divisions  and  canals  that  you  have  distributed  stored 
waters  to;  is  that  right?  A.  Yes. 

Q.  Now,  I  note,  beginning  with  the  year  1930,  an  item, 
“Sunnyside  above  741  cubic  feet  per  second,”  beginning 
with  1930  to  1936.  Just  what  does  that  741  cubic  feet  per 
second  refer  to?  A.  That  refers  to  the  several  items,  such 
as  the  650  second  feet  that  was  used  as  the  amount  of  water 
acquired  from  the  natural  flow  in  connection  with  the  pur¬ 
chase  of  the  Washington  Irrigation  Company  works,  and 
certain  other  rights  that  were  conveyed,  that  was  to  be  fur¬ 
nished  to  the  Piety  Flat  and  Konnewoc  lands  outside  of 
the  Sunnyside  Valley  Irrigation  District. 

•  *•##•*••• 

1303  Q.  Why  do  you  set  it  up  under  the  Sunnyside  Di¬ 
vision  above  741  cubic  feet  per  second?  A.  For  the 

reason  that  we  were  making  a  distribution  of  storage  op¬ 
eration  and  maintenance  costs  on  the  basis — and  that  is  the 
only  purpose — on  the  basis  of  the  amount  of  water  going 
to  the  Sunnyside  Division  in  excess  of  those  natural  flow 
quantities. 

Q.  Now,  referring  to  the  year  1929,  I  note  that  in  con¬ 
nection  with  the  Sunnyside  there  is  no  such  statement  in  it, 
nor  for  prior  years.  My  question  is,  now,  whether  for  that 
year  and  prior  years  741  cubic  feet  per  second  was  rec¬ 
ognized  for  rights  under  the  Sunnyside  Canal  for  natural 
flow.  A.  Which  year  is  this? 

Q.  1929  and  prior  years,  up  until  1917.  A.  I  am  not  cer¬ 
tain  that  I  get  your  question. 

Q.  Let  me  make  it  clearer.  If  you  will  note,  from 

1304  1930  on  it  says  “Sunnyside  above  741  C.  F.  S.”  That 
is  for  1930  to  1936.  Now,  turning  back  to  1929  and 

prior  years,  up  until  1917,  except  1918,  I  note  that  it  states 
“Sunnyside”  and  leaves  out  “above  741  C.  F.  S.” 
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I  am  asking  you  whether  or  not,  for  1929  and  prior  years, 
the  natural  flow  rights  to  the  extent  of  741  cubic  feet  per 
second  were  recognized.  A.  They  were  recognized  on  prac¬ 
tically  the  same  basis  as  in  1930  for  the  purpose  of  dis¬ 
tributing  operation  and  maintenance  costs  on  the  storage 
division. 

Q.  Then,  if  I  understand  you  correctly,  there  were  no 
storage  costs  for  the  year  1936  and  prior  years,  as  against 
741  cubic  feet  per  second  into  the  Sunnyside  Canal?  A.  No 

storage  operation  and  maintenance  costs. 

*****#*#•# 

1305  Q.  Were  they  paying  for  those  storage  rights?  A. 

I  am  not  very  familiar  with  the  details  of  these  con¬ 
tracts,  but  in  the  contracts  whereby  these  amounts  were 
made  available  to  these  districts  or  individuals  there  was 
the  provision  that  they  would  be  free  from  operation  and 
maintenance  charges. 

Q.  Referring  to  Exhibit  43,  just  briefly,  this  shows  the 
distribution  for  stored  water  into  the  Sunnyside  Canal. 
Where  it  refers  to  Sunnyside  it  means  into  the  Sunnyside 
Canal,  does  it  not?  A.  Yes. 

Q.  From  the  years  1917  to  1936,  both  inclusive,  except 
the  year  1918,  as  shown  upon  your  records?  A.  Yes. 

1307  Q.  Now,  if  I  get  it  correctly,  it  is,  then,  on  an  aver¬ 
age — and  you  can  compute  it  later — between  63,000 

and  64,000  acre  feet  per  year  shown  on  Exhibit  44.  Is  it 
out  of  that  stored  water  that  these  smaller  districts  are 
furnished  the  stored  water  they  get?  A.  Yes;  it  is. 

I  believe  you  stated  that  the  actual  cost  in  the  Sunny¬ 
side  Division,  outside  of  storage,  was  $612,303? 

1308  A.  Yes. 

The  Witness.  That  is  the  excess  returns  over  cost  of  the 
construction  of  the  canal  system. 
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Q.  That  is  right;  in  the  Sunnyside  Division.  That  in¬ 
cludes  the  small  districts  as  well  as  the  Sunnyside  Valley 
Irrigation  District,  does  it  not  ?  A.  It  does. 

Q.  So  that  would  leave,  then,  $612,303  to  go  into  storage? 
A.  Yes. 

Putting  the  Sunnyside,  as  far  as  the  storage  is  con¬ 
cerned,  upon  a  parity  with  the  Roza  and  Kittitas  as  to  the 
stored  portion,  then,  as  I  understand  it,  this  Exhibit  45 
shows  the  amount  of  storage  that  goes  for  the  smaller  dis¬ 
tricts  as  well  as  the  Sunnyside  Division,  does  it  not?  A. 
It  includes  the  portion  that  goes  to  the  small  districts  and 
the  Sunnvside  Division. 

*•••#*•••# 

1309  A.  Of  course  I  am  unable  to  check  that  figure. 

Q.  No ;  I  am  not  asking  you  to.  I  am  saying,  as¬ 
suming  my  figures  are  correct,  and  you  can  check  later — 
assuming  for  the  purpose  of  this  question  that  it  is  on  an 
average  between  63,000  and  64,000  acre  feet,  will  you  com¬ 
pute  and  state,  Mr.  Moore,  what  would  be  the  amount  of 
storage  cost  to  be  charged  to  the  Sunnyside  Division?  A. 
Inasmuch  as  the  number  of  acre  feet  which  you  have  esti¬ 
mated  here  to  be  around  60,000  is  a  direct  draft  on  storage 
and  is  not  a  seasonal  water  supply  and  is  not  storage  ca¬ 
pacity,  the  rate  would  be  $12  or  $13  an  acre  foot,  which 
would  amount  to  about  $750,000. 
*•••#••••• 

Q.  And  on  that  basis  you  have  $612,303  to  apply;  that 
is  the  item  from  the  Sunnyside  Division.  You  said  there 
was  a  balance  to  go  into  the  storage  of  $612,303.  Now,  you 
have  one  item  of  $612,303  to  go  in  as  a  credit  against  this 
$750,000;  is  that  right?  A.  Yes. 

•  •»•*••••• 

1311  Q.  Mr.  Moore,  just  what  statement  do  you  wish 
to  make  in  connection  with  how  much  should  be 
charged  per  acre  foot  for  storage  water  that  went  into  the 
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Sunnyside  Canal?  A.  Are  you  referring  now  to  a  direct 
draft  on  storage,  independent  of  any  flood  water  or  spring 
run-off? 

Q.  Well,  on  the  basis  on  which  you  have  your  books  set 
up.  A.  Our  books,  in  so  far  as  they  relate  to  contracts  with 
the  districts,  like  the  Kittitas  and  the  Roza,  are  set  up  on 
the  basis  of  a  seasonal  supply  of  water  made  up  of  50  per 
cent  or  a  little  less  of  spring  flow  and  50  per  cent  or  a  little 
more  of  storage  water,  at  an  average  price  of  $6.50 

1312  per  acre  foot  for  all  water  from  both  sources. 
**##*#*•## 

Q.  And  then  using  that  assumption,  on  that  basis,  you 
reached  the  conclusion  that  the  total  cost  for  the  Sunny- 
side  Division  would  be  about  $750,000;  is  that  right?  A. 
No.  I  reached  the  conclusion  that  that  would  be  about  the 
cost  of  the  water  necessary  to  supply  the  storage  com¬ 
ponent  of  the  diversion  over  and  above  the  741  second  feet, 
and  has  no  reference  to  any  shortage  of  flow  that  would 
have  to  be  made  up  from  storage  for  amounts  under  741 
second  feet. 

Q.  But,  to  make  it  exact,  it  was  a  basis  of,  say,  63,000 
acre  feet —  A.  That  is  your  assumption. 

Q.  Yes;  I  know  that  is  my  assumption;  but  if  that 

1313  assumption  were  correct,  what  would  the  amount  be, 
using  that  as  the  basis  for  the  assumption? 

•  *****#*•# 

The  Witness.  That  is  close  enough  as  an  approximation. 
**••#***•• 

1314  Q.  Referring  to  Plaintiff’s  Exhibit  45,  state  brief¬ 
ly  what  it  is.  A.  A  table  showing  the  storage  re¬ 
leased  from  each  reservoir  for  a  number  of  years,  begin¬ 
ning  with  the  season  of  1917  and  excepting  1918,  and  lead¬ 
ing  on  up  to  the  year  1936. 

•  ••••••••• 


1316  Now,  supposing,  Mr.  Moore,  that  wre  use  the  same 
basis  of  double  what  we  had  used  before,  the  $3.50 

an  acre  foot,  and  call  it  $7  an  acre  foot  for  storage  in  Ka- 
chess.  At  63,000  acre  feet  it  would  amount  to  about  $441,- 
000,  would  it  not?  A.  Somewhere  around  that. 

Q.  And  upon  that  basis  and  upon  the  basis  of  what 
money  is  available  above  the  costs,  there  would  be  the 
difference  between  $612,303  and  $441,000,  or  $171,303,  that 
the  Goverment  would  make  as  a  profit  on  the  Sunnyside 
Division  ? 

•  *••••••*• 

The  Witness.  The  assumption  seems  to  be  that  the  Sun¬ 
nyside  side  would  have  the  exclusive  benefit  from  the  stor¬ 
age  of  water  in  Lake  Kachess  on  a  special  allocation  of  the 
reservoir  to  that  division. 

The  Witness.  That  seems  to  be  the  drift  of  it. 

Q.  If  that  water  was  used  out  of  that  reservoir  and  used 
at  that  figure,  that  is  about  the  way  it  would  be  computed? 
A.  Somewhere  about  that. 

1317  Q.  Now,  referring  to  Exhibit  95,  state  briefly 
what  it  is.  A.  A  detailed  statement  of  costs  of  storage 
division  prepared  as  Sheet  No.  3  of  report  compiled  as  of 
June  30,  1937. 

Q.  And  the  total  cost  there  as  shown  by  that,  please? 
A.  $9,990,910. 

Q.  Does  that  include  what  has  been  expended  and  what 
is  estimated  to  be  expended  to  complete  those  storage  re¬ 
servoirs?  A.  There  were  some  few  minor  items  that  had 
to  be  included,  as  an  estimate,  to  complete.  Yes;  there 
is  a  column  for  that. 

Q.  And  the  figure  of  $9,990,910  is  the  present  cost  to 
date  plus  estimated  cost  of  those  respective  reser- 

1318  voirs?  A.  As  of  June  30,  1937. 
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Q.  The  total  amount  there  is  something  over  $12,698,- 
311?  A.  That  is  correct. 

Q.  That  is  in  connection  with  the  storage?  A.  Yes. 

Q.  Then  the  total  cost  is  $9,990,910,  and  on  this  basis 
the  difference  would  be  the  profit  to  the  United  States  in 
excess  of  $2,000,000,  w'ould  it  not?  A.  According  to  that 
statement;  yes. 

###•*«•##• 

Q.  Is  this  million  dollars  included  in  that  $12,698,311? 
A.  It  is,  as  of  June  30,  1937. 

1319  Q.  Now,  in  releasing  waters  from  these  respec¬ 
tive  reservoirs,  just  explain  a  little  more  fully  in 

connection  with  that  diversion,  when  you  start  to  release 
water  and  about  taking  the  natural  flow'  out  into  the  Kitti¬ 
tas  division.  A.  In  so  far  as  we  need  to  supply  the  con¬ 
tract  rights  of  the  Kittitas  Division  we  do  so  out 

1320  of  the  natural  flow’  that  comes  in  below  these  two 
main  reservoirs  (indicating  on  map) ;  and  when 

that  ceases  to  be  sufficient,  then  we  release  from  one  or  the 
other  or  both  to  make  up  the  requirements  under  the  con¬ 
tracts. 

•  #*••••*#* 

Q.  As  a  matter  of  fact,  there  would  be  quite  a  big  head 
of  natural  flow'  w’ater  coming  down  to  Easton  that  w’ould 
be  met  by  this  diversion  dam  and  used  in  the  Kittitas  canal 
that  w'ould  otherwise  come  on  down  the  river  and  be  avail¬ 
able  for  the  Sunnyside  District,  if  it  were  not  for  that  fact. 
Is  not  that  true?  A.  I  would  not  say  it  was  a  large  volume 
of  natural  flow. 

1322  Q.  There  w'ould  be  natural  flow  that  would  come 
dowrn  into  these  other  canals  were  it  not  for  the  fact 
that  it  is  taken  out;  is  not  that  true?  A.  Yes. 

•  *«•••••*• 
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1330  Q.  Now,  prior  to  1914  had  there  been  any  storage 
at  Cle  Elum  in  a  temporary  dam?  A.  Yes. 

Q.  And  to  what  extent?  A.  There  was  a  temporary  crib 
dam  built  there  about  the  year  1906  that  stored  somewhere 
between  25,000  and  30,000  acre  feet.  That  dam  was  re¬ 
moved  at  the  time  the  enlarged  permanent  dam  was  built, 
beginning  in  the  year  1931. 

*#*•*•#••• 

1332  Q.  Did  they  receive  it  and  you  recognize  their  right 
to  receive  it?  A.  AVe  did  not  necessarily  recognize 

their  right  to  receive  it,  but  they  took  the  water  from  the 
river  up  to,  and,  at  times,  in  excess  of  the  limiting  agree¬ 
ments,  although  in  the  year  of  shortage,  in  1931,  all  of  those 
canal  companies  and  irrigation  districts  were  very  coopera¬ 
tive  in  the  matter  of  prorating  their  natural  flow  rights  be¬ 
low  limiting-agreement  quantities. 

Q.  That  is  fine.  Now,  here  is  the  Sunnyside  Canal,  about 
741  cubic  feet  per  second  in  1931,  showing  that  there  were 
42,880  acre  feet  distributed  out  of  storage  to  this  canal  that 
year  (handing  a  document  to  the  witness).  A.  Above  that 
amount. 

Q.  Above  the  741?  A.  Yes,  for  the  purpose  of  distributing 
operations  and  maintenance  costs. 

Q.  Now,  I  believe  you  said  the  741  included  the  Kenne¬ 
wick.  Do  you  know  how  old  the  Kennewick  right  is?  A. 
No,  but  it  is  senior  to  most  of  the  other  rights. 

Q.  What  is  the  next  after  the  Kennewick,  do  you  under¬ 
stand?  A.  Of  those  under  the  Sunnyside? 

•  #•••##*•• 

1333  Q.  But  whatever  the  Kennewick  had,  if  anything, 
was  included  in  this  741  feet  and  recognized,  was  it 

not?  A.  It  was  included  in  it  and  recognized  to  the  extent 
that  I  have  previously  stated  only. 

Q.  And  the  other,  whatever  went  into  that,  was  recognized 
the  same  as  the  Kennewick  right  was  recognized,  was  it  not? 
A.  For  the  purpose  of  distributing  operation  and  mainte¬ 
nance  charges  on  the  storage. 
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Q.  And  for  the  purpose  of  delivering  water,  they  were 
recognized  the  same  as  the  Kennewick  rights  were  recog¬ 
nized,  were  they  not?  A.  Yes. 

•  #•#**#*** 

1335  Q.  There  were  two  items  there  together  to  make  it 
up.  In  other  wTords,  putting  it  here,  the  same  as  the 

Sunnvside,  you  have  741  C.  F.  S.  on  the  Sunnyside.  Is 
there  any  part  of  that  720  that  was  in  the  same  class  as  this 
741  on  the  Sunnyside?  A.  Originally,  yes. 

Q.  How  much?  A.  One  hundred  forty-seven  second  feet. 
Q.  And  the  difference  between  147  and  720  is —  A.  Five 
hundred  seventy-three. 

Q.  That  went  into  make  the  720?  A.  Yes. 
#**###*••• 

Q.  The  573,  I  mean.  Referring  to  Exhibit  94,  will  you 
call  attention  to  the  item  that  covers  the  573  second  feet 
that  is  a  part  of  the  720  (handing  a  document  to  the 

1336  witness)?  A.  It  is  the  Yakima  Indian  Reservation 
agreement — agreement  of  August  1,  1914,  241,000 

acre  feet,  $635,000. 

Q.  And  that  is  in  as  part  of  the  storage  of  the  Yakima 
Division?  A.  Yes.  There  is  another  item,  however,  dowm 
under  “probably  additional  returns”  that  applies  to  that. 

Q.  First,  the  agreement  of  March  9, 1921,  just  underneath. 
Does  that  have  anything  to  do  with  the  second  item  of  720 
second  feet  that  is  shown  on  the  Wapato?  A.  That  is  the 
item  referred  to. 

Q.  You  may  explain  further,  if  you  wish.  A.  Another 
item  here,  Yakima  Indian  Reservation,  with  a  note,  “The 
Secretary  of  the  Interior,  under  date  of  September  3,  1936, 
approved  the  terms  of  an  agreement  embodying  the  follow¬ 
ing  proposals :  1.  Additional  claims  for  storage  water  fur¬ 
nished  under  agreement  of  August  1,  1914,  being  an  addi¬ 
tional  charge  to  make  up  for  a  deficiency  in  the  cost  of  fur¬ 
nishing  the  241,000  acre  feet,  the  additional  amount  being 
at  the  rate  of  $3.86  an  acre  foot,  amounting  to  $931,500.” 
The  second  item  under  this  agreement  was :  “Additional 
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purchase  of  storage  water  to  supplement  supply  furnished 
under  agreements  of  August  1, 1914,  and  March  9,  1921,  for 
100,000  acre  feet  of  water  at  the  estimated  rate  of  $6.50, 
amounting  to  $650,000.” 

•  •••**••*# 

1347  Q.  To  make  the  record  a  little  more  clear,  will  you 
make  a  brief  statement  as  to  what  were  the  Konne- 

woek  rights  that  you  referred  to  in  your  testimony  and 
what  lands  they  covered,  referring  to  the  plat?  A.  I  am 
not  certain  that  I  can  state  the  full  description  of  what  the 
Konnewock  rights  are.  They  cover  certain  lands  near  the 
upper  end  of  the  division,  outside  of  the  Sunnyside  Valley 
Irrigation  District,  and  served  by  gravity  from  the  Sunny- 
side  main  canal,  in  about  the  first  twelve  miles,  they  being 
the  lands  that  were  first  put  under  water  by  the  old  Konne¬ 
wock  Company,  and  have  been  handed  down  from  one  or¬ 
ganization  or  agency  to  another,  with  those  rights  now 
being  served  through  the  Sunnyside  Canal  by  the 

1348  Bureau  of  Reclamation  in  the  approximate  amount 
of  about  35  second  feet,  I  believe. 

Q.  As  far  as  your  knowledge  goes,  they  have  always  been 
recognized  by  the  Bureau  of  Reclamation  ?  A.  They  have. 

Q.  And  that  is  a  part  of  the  741  cubic  feet  per  second 
'which  is  noted  on  one  of  the  exhibits  as  over  and  above  741 
cubic  feet  per  second — those  Konnewock  rights  or  a  part  of 
them?  A.  They  are. 

Q.  Then  there  were  650  feet,  you  say,  recognized  as  a 
part  of  the  741?  A.  Yes,  the  650,  including  the  Konnewock, 
recognized,  as  I  stated  in  my  testimony  on  Wednesday,  for 
the  purpose  of  distributing  operation  and  maintenance 
charges  on  storage  division. 

•  ••**  *  *  #  *  # 

1350  A.  The  Sunnyside  is  not  specifically  mentioned  on 
here,  but  it  is  covered  in  an  item  which  reads  as  fol¬ 
lows:  “Shortage  in  natural  flow.” 

Q.  Shortage  in  natural  flow  to  do  what?  A.  To  make  up 
the  741  second  feet,  or  the  prorata  share  of  741  second  feet, 
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as  the  case  was  in  the  year  1931,  to  which  I  am  now  re¬ 
ferring. 

Q.  Referring  to  Plaintiff’s  Exhibit  92,  which  is  a  list  of 
the  limiting  agreements,  I  will  ask  you  whether  or  not  any 
of  this  shortage  in  natural  flow  was  used  to  fill  up  the  re¬ 
quirements  of  these  limiting  agreements  referred 

1351  to  on  Plaintiff’s  Exhibit  92  (handing  a  document  to 
the  witness).  A.  For  which  year? 

Q.  Any  or  all  years. 

*####  #*••• 

1352  A.  The  limiting  agreement  users  diverted  from 
the  river  throughout  those  other  12  years,  according 

to  their  own  requirements,  to  the  full  capacity  of  their 
canals  during  the  time  that  flood  runoff  or  spring  flow  was 
available. 

Q.  And  was  that  true  of  the  Sunnvside  Canal  also?  A. 
That  was  true,  yes,  as  a  river  diversion  matter.  When  the 
water  was  flowing  over  the  Sunnyside  Dam,  the  Sunnvside 
Canal,  so  far  as  the  operation  of  the  headgates  went,  the 
irrigation  manager  was  free  to  divert  to  the  full  extent  of 
the  capacity  of  the  canal  during  that  time. 

•  *•##  *•••• 

1353  Q.  Put  it  this  way:  Did  they  reduce  it  below  the 
limiting  agreement  rights  during  these  other  12 

years  after  the  flood  water  ceased?  A.  I  could  not  state 
that  from  memory.  My  general  impression  is  that  they  did 
not  unless  for  some  reason  they  had  no  need  for  the  water 
and  would  have  reduced  it  voluntarily,  especially  in  a  year 
where  the  natural  flow  of  the  stream  was  sufficient  to  sup¬ 
ply  those  rights.  There  would  have  been  no  particular 
object  in  reducing,  and  we  had  no  authority  and  no  other 
officer  had  any  authority  to  compel  them  to  reduce. 

•  #*#>*  ##••* 

1354  Q.  Were  there  any  steps  ever  taken,  to  your 
knowledge  and  under  your  direction,  with  reference 

to  limiting  the  Sunnyside  Division,  served  by  the  Sunny- 
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side  Canal,  during  this  same  period,  this  13-year  period, 
leaving  out  1931,  below  this  741  cubic  feet  per  second?  A. 
From  a  general  storage  administration,  I  would  answer 
that  question  in  the  negative. 

*****  ***** 

1355  Q.  Now,  Mr.  Moore,  referring  to  Plaintiff’s  Ex¬ 
hibit  93,  showing  quantities  in  acre  feet  of  water 
diverted  into  the  Sunnyside  Canal,  and  Plaintiff’s  Exhibit 
47,  being  storage  dam,  Yakima  Project,  in  acre  feet,  and 
calling  your  attention  particularly  to  the  year  1913,  I  will 
ask  you  how  much  it  shows  was  diverted  in  acre  feet  into 
the  Sunnyside  Canal  for  that  year  (handing  documents  to 
the  witness).  A.  320,512  acre  feet. 

Q.  How  many  acres  of  land  was  that  water  actually  dis¬ 
tributed  to  by  the  Bureau  of  Reclamation?  A.  According 
to  this  record,  it  shows  64,400  acres. 

Q.  And  how  much  per  acre  foot  was  the  diversion  for  the 
lands  then  under  irrigation?  A.  Computed  on  the  basis  of 
that  acreage,  the  amount  is  4.977  acre  feet  per  acre  irri¬ 
gated. 

*****  ***** 

A.  A  similar  record  for  each  year,  yes. 

1362  Q.  Now  take  the  year  1933,  referring  to  it  there. 
Is  there  any  record  there  of  any  amounts  of  storage 
that  you  took  to  supply  and  fill  up  this  741  cubic  feet 

1363  per  second?  A.  No,  there  is  not. 

•  ####•#••• 

1364  Q.  About  what  percentage  of  the  water  diverted 
into  the  Sunnyside  Canal  is  lost  largely  from  seep¬ 
age  from  the  time  it  enters  the  canal  prior  to  distribution 
to  the  lands,  according  to  the  records?  A.  Through  seep¬ 
age  and  evaporation,  the  loss  averages  about  25  percent 
between  the  point  of  diversion  from  the  river  and  the 
amount  delivered  to  the  land,  as  we  have  estimated  that 
item. 
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Q.  Now,  referring  to  the  year  1932,  did  I  understand  you, 
in  vour  direct  testimony,  to  infer  that  there  was  not  suffi- 
cient  water  to  furnish,  say,  the  Fox  lands  that  you  referred 
to  in  vour  direct  examination,  with  the  amount  of  water  re- 
quired  to  irrigate  those  lands  or  had  been  previously  dis¬ 
tributed  thereto?  A.  At  what  time  in  1932? 

Q.  At  any  time,  from  the  year  1932  down  to  the  present 
time,  then.  A.  No,  I  did  not  testify  to  that  before. 
#*#####*** 

1365  Q.  Now,  my  question,  Mr.  Moore,  is  this:  Did  you 
as  project  manager,  or  have  you  at  any  time,  ever 

make  an  estimate  of  the  amount  of  water  available  for  the 
Fox  lands  and  other  lands  in  that  class  any  season?  A.  I 
made  no  determination  with  respect  to  those  lands  sep¬ 
arately  and  individually. 

•  ##*••#•*• 

1366  Q.  Referring  to  Exhibit  47,  I  note  that  it  states, 
“Holdover  at  the  end  of  the  season  of  1932,  237,487 

feet;  at  the  close  of  the  season  of  1933,  467,743;  at  the  close 
of  the  season  of  1934,  254,677 ;  at  the  close  of  the  season  of 
1935,  415,368 ;  and  at  the  close  of  the  season  of  1936,  332,031 
acre  feet.” 

I  will  ask  you  if  that  is  the  best  and  only  record  that  you 
have  as  to  the  amount  of  holdover  storage  at  the  end  of 
those  respective  years.  A.  Yes,  that  is  correct. 

1367  Q.  But  those  are  the  amounts  that  were  actually 
left  over  in  those  reservoirs  after  the  amount  had 

been  distributed  and  diverted  into  the  Sunnyside  Canal, 
according  to  the  records  here?  A.  Yes,  that  is  correct. 

Q.  Now,  you  mentioned  something  about  the  holdover 
for  other  years.  Now,  let  us  take  the  year  1933  in  partic¬ 
ular. 

What  was  the  date  of  the  first  storage  release  that  year? 
A.  It  was  about  August  1.  This  record,  (indicating)  has  it 
on  here.  Yes,  August  is  the  earliest  storage  release  that 
year. 
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Q.  And  I  note  as  to  the  Sunnyside  in  1933,  referring  to 
Exhibit  43,  that  the  total  delivery  to  that  district  is  26,890 
acre  feet.  I  will  ask  you  if  there  was  any  additional 

1368  storage  delivered  to  the  Sunnyside  Division  dur¬ 
ing  that  year  save  except  what  is  noted  in  that  ex¬ 
hibit  (handing  a  document  to  the  witness).  A.  Except  for 
the  small  difference  that  there  might  be  in  this  other  rec¬ 
ord  to  which  we  referred  a  moment  ago — 

Q.  (Interposing)  And  of  which  you  do  not  have  a  copy 
here  in  Washington?  A.  And  which  I  don’t  have  with  me. 

Q.  Is  there  a  copy  here  in  Washington?  A.  I  believe  not. 
(Continuing) — there  was  no  other  storage  water  used  on 
the  Sunnyside  or  used  to  supply  the  diversion  to  the  Sunny¬ 
side  in  that  year,  for  the  reason  that  it  was  a  year  of  ex¬ 
ceptionally  heavy  precipitation  and  runoff,  as  indicated  by 
the  late  date  of  storage  release  on  August  1.  Therefore, 
the  supply  available  in  the  river  from  the  natural  flow  of 
the  stream  over  and  above  the  storage  water  released  was 
ample  for  that  purpose. 

•  •••••#••• 

1369  Q.  Was  the  computation  of  these  charges  for 
what  is  known  as  excess  water  that  year  for  all  waters 

that  were  delivered  to  these  respective  lands  above  the  lim¬ 
ited  amounts  ? 

##••«•#### 

The  Witness.  In  so  far  as  we  could  determine  the  amount 
going  to  the  individual  users  and  particularly  to  the  in¬ 
dividuals  who  are  plaintiffs  in  this  action,  the  charge  was 
based  upon  the  amount  that  they  took  from  the  community 
laterals  for  the  three  months  period  of  June,  July,  and  Au¬ 
gust,  in  accordance  with  the  public  notice. 

•  *••••*••• 

1373  Q.  During  what  period  of  the  year  did  the  Cascade 
Lumber  Company  float  these  logs  down?  A.  They 
drove  them  out  during  the  spring  rainfall. 

Q.  That  is,  the  freshet,  flood-water  period?  A.  Yes. 
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Q.  And  that  alone?  A.  Yes. 

Q.  Did  they  ever  drive  any  below  Yakima?  A.  No.  The 
only  logs  that  went  below  Yakima  were  logs  that  they 
missed. 

Q.  Did  you  ever  know  of  the  Cascade  Lumber  Company, 
or  any  other  concern  or  party,  using  the  Yakima  River  be¬ 
low  the  city  of  Yakima — and  I  mean,  now,  down  to  the  Co¬ 
lumbia  River — for  any  commercial  purpose,  or  as  an  avenue 
of  trade  or  commerce,  or  for  any  purpose  whatever?  A.  No. 

Q.  Then,  the  limit  of  the  use  of  the  river  for  floating  logs, 
if  I  understand  vour  testimonv  correctlv,  was  bv  the  Cas- 
cade  Lumber  Company  alone,  and  that  was  during  flood 
water,  briefly  in  spring,  and  that  all  happened  prior  to  1918? 
A.  Yes.  It  may  have  included  1918. 

Q.  Yes;  but  subsequent  to  then  you  have  known  of  no  use 
of  that  river  by  that  company  or  any  other  company  for  any 
purpose?  A.  No.  The  Cascade  stopped  driving  logs,  be¬ 
cause  they  had  driven  their  railroads  up  into  the  Teana- 
way  and  into  the  Swauk,  and  after  once  having  to 
1374  load  them,  they  did  not  unload  them  and  dump  them 
into  the  river. 

Q.  So  the  Cascade  Lumber  Company  since  that  time  have 
been  using  a  railroad  as  their  means  of  transporting  these 
logs  from  the  woods,  so  to  speak,  to  their  mill,  in  lieu  of 
using  the  river  to  float  them  at  all,  is  that  right?  A.  Yes. 

Q.  You  say  they  took  it  up  with  you.  Did  they  ask  your 
permission,  as  a  representative  of  the  Government,  to  float 
these  logs  when  they  did  float  them?  A.  No.  We  had  spe¬ 
cial  arrangements  with  them  for  using  our  watchman  to 
splash  water  out  of  Lake  Cle  Elum,  to  help  them  float  their 
logs. 

Q.  Then,  they  were  taking  some  extra  water  that  you 
were  splashing  out  of  one  of  these  lakes,  in  order  to  make 
the  logs  floatable?  A.  That  was  water  taken  from  the  crib 
dam  at  Lake  Cle  Elum. 


# 


# 
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1375  Q.  Did  they  have  men  go  along  the  banks  of  the 
river  to  assist  these  logs,  and  keep  them  going,  and 
handle  them,  to  get  them  down  ?  A.  They  used  about,  as  I 
remember  it,  around  150  to  200  men. 

Q.  So,  the  river  itself,  without  assistance  from  the  banks, 
and  men  working  along,  was  not  sufficient  to  float  them,  is 
that  right?  A.  The  river  would  float  the  logs,  all  right. 
Sometimes  logs  catch  on  the  brush  in  the  river,  and  they 
have  to  move  them,  rolling  them  out  and  driving  them 
down,  just  as  you  would  keep  cattle  in  a  road. 
****###**• 

1377  Porter  J.  Preston,  witness  for  defendant. 

#***••#•*• 

Cross-examination. 

1394  Q.  Mr.  Preston,  referring  to  Plaintiff's  Exhibit 
62,  the  same  being  a  letter  of  September  16,  1930, 

from  vou  to  the  Secretary  of  the  Sunnvside  Valiev  Irriga- 
tion  District,  did  you  sign  that  letter  and  forward  it  to  the 
district,  together  with  the  statements  attached?  A.  Yes; 
I  did. 

Q.  I  note  you  state  in  there  that  it  had  the  approval 

1395  of  the  Bureau.  Was  that  correct?  A.  I  think  so. 

Q.  You  speak  of  these  conferences  at  these  meetings. 

I  note  here  that  you  refer  to  a  conference  had  on  August  6, 

1930.  That  is  in  this  letter  of  September  16.  Is  that  one 

of  the  conferences,  or  the  conference  to  which  you  referred 

in  vour  testimonv?  A.  I  believe  that  was  the  conference 
*  * 

I  referred  to,  as  Dr.  Mead,  and  Mr.  Williamson  being 
present. 

1397  Q.  Did  you  have  any  discussion  with  Commissioner 
Mead  with  reference  to  $1,000,000  of  the  cost  of  the 
Cle  Elum  Reservoir,  and  the  source  frcm  which  it  would  be 
obtained? 

•  *#•*••••# 
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The  Witness.  We  have  discussions  as  to  how  the  Cle  Elum 
Reservoir  would  be  financed.  I  do  not  remember  whether  it 
involved  around  $1,000,000  or  not,  at  this  time. 

By  Mr.  Chaffee : 

Q.  During  the  time  you  were  there,  were  you  fa- 

1398  miliar  with  a  letter  written  by  the  Secretary  of  the 
Interior  to  the  President,  of  December  11,  which  I 

show  to  you,  being  on  page  35  of  the  Parks  file,  which  is  in 
evidence  in  this  case?  A.  I  presume  your  question  goes  to 
the  last  line  or  two  on  page  35,  regarding  the  $1,000,000  of 
rental  from  the  Sunnyside  Division  of  the  Yakima  Project? 
Q.  In  particular,  yes. 

********** 

The  Witness.  I  knew  of  it ;  yes. 

********** 

By  Mr.  Stoutemyer: 

1399  Q.  Referring  to  the  public  notice  of  October  17, 
1930,  referred  to  on  the  succeeding  page,  being  page 

36  of  the  Parks  case,  when  did  you  first  become  familiar 
with  that  notice,  please  (handing  a  document  to  the  wit¬ 
ness)  ?  A.  Do  vou  mean  as  it  is  written  here  or  the  contents 
of  it? 

Q.  The  contents  of  it.  A.  Well,  I  knew  the  contents  of  it 
before  it  was  issued.  Just  when,  what  date,  I  cannot  state 
now. 

Q.  When  with  reference  to  August  6,  the  date  that  you  re¬ 
ferred  to  in  this  letter  as  the  conference  with  Dr. 

1400  Mead?  A.  That  was  sometime  after  that,  between  the 
two  dates  sometime. 

Q.  Was  the  draft  of  that  submitted  to  you?  Did  you  know 
about  it  before  it  was  sent  in?  A.  I  don’t  know  as  the  draft 
of  it,  in  the  form  in  which  it  finally  was  drawn.  I  did  know 
of  the  contents. 

Q.  Now,  referring  to  the  contents  of  this  public  notice,  it 
speaks  about  the  rental :  “All  money  collected  for  the  rental 
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of  such  extra  work  will  be  applied  toward  the  payment  of 
the  unsecured  portion  of  the  construction  costs  of  the  reser¬ 
voir  system  of  the  Yakima  Project.” 

I  also  refer  to  this  letter  of  December  11, 1930,  in  which  it 

states:  “One  million  dollars  bv  rentals  from  the  Sunnvside 

*  * 

Division  of  the  Yakima  Project.” 

I  am  going  to  ask  you  if  those  two  refer  to  the  same  item 
(handing  documents  to  the  witness).  A.  That  was  an  esti¬ 
mate  and  they  probably  refer  to  the  same  estimate. 

«*#•#••••• 

Q.  Those  that  you  testified  to  on  direct  examination.  You 
said  that  you  had  some  conferences  with  Commissioner 
Mead,  Mr.  Stoutemyer,  Mr.  Walter,  and  other  officials  of  the 
Bureau  of  Reclamation,  I  believe.  Ways  and  means 

1401  of  how  the  payments  might  be  met  were  discussed. 

*****••••* 

Q.  Referring  more  particularly  to  the  Sunnvside  Division 
of  the  Yakima  Project,  what  plan  was  discussed  in  connec¬ 
tion  with  the  getting  of  this  million  dollars  from  that  source? 
A.  There  had  been  discussed  the  possibility  of  getting  a  con¬ 
tract. 

###•#••#•# 

Q.  And  how  much  was  it  discussed  you  wanted  to  get  an¬ 
nually  from  this  source  ?  A.  Well,  I  think  it  involved  around 
a  million  dollars. 

By  Mr.  Stoutemyer: 

0.  The  question  asked  was  annually.  A.  Oh,  annually? 

1402  By  Mr.  Chaffee: 

Q.  The  total,  I  believe  you  said,  was  a  million  dollars.  Is 
that  what  you  meant?  A.  A  million  dollars.  The  discus¬ 
sion  discussed  around  an  estimate  of  a  million  dollars. 

Q.  That  it  was  to  get  from  the  Sunnvside  Division,  is  that 
right?  A.  Yes. 

o 


635 


Q.  How  much  of  that  was  to  be  obtained  annually?  A.  We 
figured  that  might  be  on  a  forty-year  basis ;  it  would  have 
been  $25,000. 

Q.  And  how  much  of  that  $25,000  a  year  was  to  be  from 
public  notice  lands  and  how  much  from  old  supplemental 
lands?  A.  It  was  never  discussed  that  we  were  going  to 
get  it  from  any  particular  lands. 

Q.  But  to  get  it  from  the  division?  A.  It  was  looked  at  as 
the  division  as  a  whole  or  the  Sunnyside  District. 

•  •#•#***•# 

1404  Q.  Was  there  anything  said  about  the  amount  of 
water  that  had  been  delivered  to  those  lands  in  the 

past?  A.  Yes.  We  discussed  the  amount  of  water  that  had 
been  delivered.  He  had  an  estimate  at  that  time  of  about 
3.7  acres  as  a  whole  that  had  been  delivered  to  these  lands, 
which  included  the  various  classes  of  land  where  we  had  the 
individual  contract — did  not  apply  to  the  vested  rights  or 
the  small  districts. 

Q.  Was  there  any  discussion  about  the  variation  of  water 
requirements  as  to  different  classes  of  public  notice  lands? 
A.  I  don’t  remember  as  there  was  any  discussion  as  to  that 
part. 

Q.  Do  you  remember  receiving  a  copy  of  a  letter  from  Mr. 
Larson,  chairman  of  the  Irrigation  Committee  of  the  Yak¬ 
ima  Chamber  of  Commerce,  the  original  letter  written  to  Mr. 
Stoutemyer  sometime  in  August  or  September,  1930,  per¬ 
taining  to  this  matter?  A.  Yes,  I  have  some  recollection  of 
it,  yes. 

#•*•#*••## 

1405  Q.  Now,  you  have  a  recollection  of  receiving  a  copy 
of  such  a  letter?  A.  Yes,  I  received  it. 

•  •#•*•••** 

Q.  An  estimate,  that  is  right,  and  then  in  this  letter  of 
December  11, 1930,  there  is  a  reference  to  the  Cle  Elum  Res¬ 
ervoir  and  a  total  cost  of  $3,500,000,  and  of  this  amount 
$1,000,000  by  rentals  from  the  Sunnyside  Division  of  the 
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Yakima  Project,  and  I  understood  you  to  say  that  that  was 
the  million  dollars  involved?  A.  That  is  the  estimate 
1406  yes.  It  is  a  million  dollars  involved,  but  it  is  not  a 
charge. 

Q.  Now,  in  these  conferences  with  the  Sunnyside  Board 

that  you  referred  to,  were  any  conversations  had  by  you 

with  the  Board  wherein  vou  stated  that  vou  would  like  to 

*  * 

have  the  district  contract  to  pay  this  $1,000,000  ?  A.  I  think 
in  the  conference  in  early  August  at  Yakima  that  matter 
was  discussed,  when  we  were  all  present  there — that  it  was 
desirable  to  get  a  contract. 

####«###•# 

1409  Q.  That  is  correct  as  to  public  notices.  I  wish  now 
to  inquire  as  to  the  old  supplemental  lands,  please. 
Was  there  any  such  charge  as  to  those  lands?  A.  No. 

•  •#*#••••• 

1413  Q.  Is  there  any  differential  in  Exhibit  No.  54  be¬ 
tween  natural  flow  and  stored  waters?  A.  The  1300 
feet  mentioned  in  Exhibit  54  refers  to  the  flow  of  the  stream. 

**#•#•#•## 

1417  Q.  Was  there  ever  any  charge  for  construction  on 
reservoirs  ever  set  up  against  this  741  cubic  feet  per 
second  when  you  were  there? 

*##•*••••# 

The  Witness.  While  I  was  there  there  were  no  changes 
made  in  the  charges.  Such  charges  as  were  on  the  books 
were  on  there  when  I  went,  and  there  was  no  further  reser¬ 
voir  construction  during  the  period  I  was  there.  Therefore 
there  would  have  been  no  charge  set  up  against  any  reser¬ 
voir  at  that  time,  except  as  we  may  have  entered  into  con¬ 
tracts  with  small  irrigation  districts,  a  construction  contract 
was  set  up  with  them,  but  not  necessarily  against  any  reser¬ 
voir,  or  as  a  reservoir  account. 
#**•**••*# 
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1418  William  W.  Johnston,  witness  for  defendant. 

•  •#*#•••** 

Direct  Examination 

1421  Q.  At  what  time  did  you  begin  your  work  on  the 
investigation  of  the  duty  of  water,  or  amount  of 
water  required,  on  the  old  supplemental  lands  of  the  Sunny- 
side  Division?  A.  That  work  began  on  July  15,  1931. 

Q.  At  what  time  did  you  finish  that  investigation?  A.  It 
■was  about  February  20,  1932. 

•  •*•#***•* 

1430  Q.  What  irrigation  practices  are  desirable  in  order 
to  get  desirable  water  penetration  of  the  soil  under 

conditions  such  as  you  found  on  these  three  farms?  A.  Well, 
it  is  important  first  to  irrigate  according  to  the  water  capac¬ 
ity  of  the  soil.  Stated  another  way,  you  need  to  know  about 
how  much  usable  water  your  soil  will  hold,  and  adjust  your 
length  of  run  and  time  of  keeping  the  irrigation  water  on 
the  land  so  as  to  somewhere  near  fill  that  requirement,  with¬ 
out  having  a  great  deal  of  waste.  For  instance,  take  the  land 
around  Zillah,  where  the  soils  are  underlaid  with  a  compact 
layer,  and  the  slopes  are  steep.  Under  that  condition  it 
works  out  best  to  use  very  small  streams  of  water  in  each 
furrow,  and  to  run  that  quite  a  long  time.  The  slopes  are 
excessive  enough  that  even  that  small  furrow  will  go 

1431  do-wn  to  the  lower  end  of  the  rill,  so  that  it  will  soak 
in  all  the  way  along  and  result  in  a  fairly  even  dis¬ 
tribution.  But  in  lands  such  as  the  Parks  tract  and  the  Eder 
tract,  and  all  the  Fox  tract  except  one  rather  steep  slope — 

Q.  How  much  land  is  there  in  this  steep  slope  in  the  Fox 
tract?  A.  About  two  acres,  perhaps  a  little  more  or  less. 
Except  for  that,  in  order  to  properly  fill  the  soil  with  usable 
moisture,  the  length  of  runs  should  be  relatively  short,  gen¬ 
erally  about  330  feet  or  less  in  length,  and  the  water  should 
be  turned  into  the  furrows  in  a  fairly  large  head  until  it  gets 
approximately  to  the  lower  end,  and  then  cut  down  to  the 
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amount  that  will  be  pretty  well  seeped  into  the  soil  by  the 
time  it  gets  into  the  end,  and  left  on  there  for  a  much  shorter 
period  of  time.  This  will  make  it  possible  to  get  penetration 
at  the  lower  end  of  the  furrow,  sufficient  penetration  to  prop¬ 
erly  irrigate  the  land  at  the  lower  end  of  the  furrow  rather 
quickly  after  the  upper  end  is  properly  irrigated. 

1457  Q.  What  did  you  find  in  regard  to  Mr.  Parks’  sys¬ 
tem  of  distributing  the  water  on  his  land  as  compared 
to  that  used  by  most  of  the  other  owners  of  old  supplemen¬ 
tal  lands  in  maintaining  fair  economy  in  water  distribution? 
A.  Mr.  Parks’  distribution  or  layout  of  his  fields  for  irriga¬ 
tion  was  as  good  as  the  average.  There  was  one  field  par¬ 
ticularly,  near  the  center  of  his  tract,  where  the  length  of 
run,  length  of  the  furrows,  was  longer  that  it  should  have 
been,  particularly  since  there  was  a  change  in  topography. 
*♦*###*### 

1479  Q.  What,  in  your  opinion,  is  the  amount  of  water 
per  acre  reasonably  needed  for  the  proper  irrigation 
of  the  Ottmuller  or  Eder  tract  of  land,  if  handled  with  rea¬ 
sonable  economy  and  care  and  distributed  through  a  reason¬ 
ably  constructed  distribution  system?  A.  With  the  excep¬ 
tion  of  the  field  in  the  southeast  part  of  the  tract,  I  think 
that  three  acre-feet  per  season  would  be  a  very  reasonable 
amount  of  water  for  that  land. 

Q.  How  many  acres  are  there  in  the  tract  which  you  said 
would  be  an  exception?  A.  The  entire  tract,  that  is,  the  en¬ 
tire  amount  that  would  be  irrigable  from  that  delivery,  is 
around  five  acres,  but  only  approximately  four  acres  of  that 
is  sandy  and,  therefore,  subject  to  this  exception. 

Q.  In  regard  to  the  four  acres  which  are  sandy  and  would 
require  more  water  than  the  rest  of  the  farm,  how  much 
water  would  you  say  would  be  needed  on  that  four  acres? 
A.  Well,  it  depends,  of  course,  on  how  it  is  handled.  If  it 
were  handled  with  the  same  efficiency  as  we  would 
14S0  anticipate  using  with  three  acre-feet  on  the  remain- 
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der  of  the  tract,  I  would  say  that  would  need  very  nearly 
four  acre-feet. 

•  •••##*#*• 

Q.  What  do  you  understand,  Mr.  Johnston,  by  the  term 
“beneficial  use  of  water”  or  “duty  of  water”,  as  applied  to 
the  measurement  of  water,  where  a  large  additional  amount 
of  water  would  produce  only  a  very  small  additional  yield? 
A.  If  I  understand  that  question  correctly,  duty  of  water 
does  not  necessarily  mean  the  amount  of  water  that  will  pro¬ 
duce  a  maximum  yield.  It  should  be  sufficient  to  mature 
good  average  crops,  but  it  would  not  necessarily  be  the 
amount  that  would  be  required  for  the  highest  possible  yield. 

Q.  Why  would  it  not  be  beneficial  to  apply  the  amount 
that  would  be  required  for  the  highest  maximum  yield?  A. 

To  illustrate  with  alfalfa,  in  most  experimental  work 
1481  increases  in  yields  have  been  secured  w'ith  alfalfa 
with  each  additional  irrigation;  that  is,  the  larger 
number  of  irrigations  have  resulted  in  an  increase  in  yield. 
As  long  as  the  amount  of  water  applied  per  irrigation  is  suf¬ 
ficient  to  fill  the  useful  moisture  capacity  of  the  soil,  larger 
amounts  per  irrigation  do  not  result  in  increases  in  yield. 
The  more  frequent  irrigations  of  course  will  have  a  cost: 
they  will  require  labor ;  so  that  the  maximum  crop  is  not  al¬ 
ways  the  most  profitable  crop. 

###**#•••• 

Cross-examination. 

#«*•*••#•• 

1485  Q.  I  believe  you  said  in  your  direct  examination 
that  you  had  some  conversations  with  Mr.  Moore  in 
connection  with  this  land  determination  work  prior  to  the 
time  you  entered  upon  your  duties?  A.  Well,  it  was  one  of 
the  first  things  I  did  when  I  entered  upon  my  duties,  to  see 
Mr.  Moore. 

•  ••••••••• 
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1486  Q.  Did  you  know  about  the  public  notice  of  Octo¬ 
ber  17, 1930  f  A.  I  knew  in  general  about  such  a  pub¬ 
lic  notice. 

Q.  Did  you  know’  about  the  desire  of  the  Bureau  of  Rec¬ 
lamation  to  get  a  million  dollars  from  the  Sunny  side  Divi¬ 
sion?  A.  I  knew  in  general  about  that  situation  and  the 
plan  to  collect  certain  excess  charges  from  the  Sunnyside 
Division  to  apply  to  construction,  but  I  didn’t  understand 
that  it  was  necessarily  a  million  dollars,  more  or  less.  I 
believe  I  had  seen  something  to  that  effect  in  the  press. 

•  ar*#*##*** 

1488  Q.  Did  you  take  it  up  with  the  directors  of  the  Ir¬ 
rigation  District?  A.  I  might  say  that  in  my  work 

out  there — 

Q.  You  did  not  understand  me.  Did  you  take  it  up  with 
the  directors  of  the  Irrigation  District  ?  A.  1  started  to  say 
that  I  was  not  working  very  directly  under  Mr.  Moore.  I 
came  out  from  the  other  office — 

Q.  Y'ou  did  not  understand  my  question.  A.  I  am  getting 
to  that  nowr.  I  did  not  take  it  up  directly  with  the  directors 
of  the  Reclamation  District. 

Q.  Did  you  take  it  up  w’ith  Mr.  Parks  or  any  other  farm¬ 
ers  prior  to  this  time?  A.  Just  what  do  you  mean  by  taking 
it  up? 

Q.  Did  you  have  discussions  with  them  prior  to  making 
this  determination,  asking  them  about  whether  they  wanted 
it  made  or  not?  A.  Oh,  no;  not  at  all. 

Q.  Have  you  ever  done  any  irrigation  farming  in  the  dis¬ 
trict?  A.  No ;  I  have  not  farmed  land  in  the  district, 

1489  but  I  have  farmed  similar  land. 

Q.  Nowr,  I  notice  on  page  16  of  your  report,  which 
is  in  evidence,  you  make  this  statement : 

“Irrigators  in  the  Sunnyside  Valley  are  experts  in  the 
art  of  distributing  irrigation  water.” 

Referring  to  that  statement,  I  will  ask  you  if  that  referred 
to  the  old  Supplemental  water-right  holders?  A.  That  re- 
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ferred  to  the  distribution  or  spreading  of  water,  meaning 
the  ability  of  the  farmer  to  take  a  small  amount  of  water 
and  put  it  in  a  large  number  of  ditches,  and  referred  gen¬ 
erally  to  irrigators  in  the  Sunyside  Valley. 

Q.  So,  w'ould  you  say  that  that  referred,  then,  to  the  old 
supplemental  as  well  as  the  Government  water  rights?  A. 
Tes. 

##*#####*• 

1490  Q.  How  many  days  did  you  use  in  field  observa¬ 
tions  on  the  28,000  acres?  A.  I  told  you  that  I  did 

not  know  just  how  much.  The  general  average  was  around 
about  one  half  to  a  section  a  day. 

Q.  Maybe  three  quarters  of  a  section  a  day?  A.  Some¬ 
times  that.  Sometimes  more,  sometimes  less. 

Q.  How  many  hours  did  you  put  in  in  each  day?  A.  I  put 
in  eight  hours  in  the  field.  I  usually  worked  quite  a 

1491  number  of  evenings  each  week. 

Q.  I  am  asking  about  the  field  only.  A.  About  eight 
hours  in  the  field. 

I 

#  #  •  #  #  #  #  «  #  • 

1492  Q.  With  reference  to  Mr.  Parks,  did  you  contact 
him?  A.  I  can’t  remember  definitely  whether  I  did 

or  not.  When  I  met  Mr.  Parks  in  1937  I  recognized  him  as 
someone  that  I  had  seen  and  probably  had  talked  to  before, 
but  I  can’t  remember  for  sure. 

Q.  What  is  your  opinion  of  an  irrigator  whose  crop  re¬ 
turns  have  for  a  period  of  about  18  years  been  on  an  aver¬ 
age  of  29  per  cent  above  the  average  of  the  crops  of  other 
irrigators  in  that  district?  How  would  you  class  him,  as 
being  a  good  irrigator  or  not?  A.  From  that  data  alone  I 
do  not  believe  I  could  classify  him  as  far  as  being  an  irriga¬ 
tor  is  concerned.  I  could  say  he  raised  good  crops. 

•  •  •  •  *  *  •  •  •  •  I 

1494  Q.  Mr.  Johnston,  how  would  the  plan  of  the  irriga¬ 
tion  system  on  the  Parks  place  compare  on  an  aver- 
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age  with  the  other  old  supplemental  water-right  plans?  A. 
The  plan,  so  far  as  the  location  of  ditches  and  so  forth,  I 
would  say  was  as  good  as  the  average. 

•  •••**•••* 

1496  Q.  How  much  time  did  you  spend  on  the  Parks’ 
place?  A.  I  don’t  know. 

Q.  Do  you  know  whether  you  spent  more  time  on  it  than 
on  the  other  ones?  A.  I  know  I  went  back  a  second  time  be¬ 
fore  I  turned  in  the  report,  which  would  indicate  that  I  had. 

Q.  How  much  time  did  you  spend  the  first  time?  A.  I 
don’t  know. 

Q.  How  much  time  did  you  spend  the  second  time  ?  A.  I 
don ’t  know. 

•  •••#*•••# 

Q.  Now,  are  the  old  supplemental  lands  and  public  notice 
lands  generally  mixed  up  between  each  other  ?  A.  The  old 
supplemental  and  the  public  notice? 

Q.  Yes.  A.  More  or  less. 

Q.  And  are  the  water  requirements  for  each  class  about 
the  same?  A.  I  did  not  classify  the  public  notice  lands. 

Q.  No,  but  as  you  went  over  them,  I  am  asking  you 

1497  whether,  in  your  opinion,  they  were  about  the  same. 
A.  I  don’t  know.  I  found  the  conditions  to  be  quite 

spotted  and  I  -wouldn’t  know  unless  I  went  over  them  with 
that  idea  in  mind. 

Q.  Now,  what  was  the  result  sought  to  be  obtained  in  the 
use  of  water  for  irrigation  purposes?  A.  The  results — to 
raise  crops. 

Q.  Now,  is  the  crop  production  the  best  test  of  whether 
water  has  been  beneficially  used  for  agricultural  purposes? 
A.  Not  alone,  no ;  not  taken  alone,  no. 

.  . . . 

Q.  Did  you  look  up  the  crop  production  on  the  Parks  land 
prior  to  making  the  determination?  A.  No. 

***•***••• 
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1498  Q.  Now,  I  note  on  Beat  3  the  past  use  was  4.36  acre 
feet;  on  Beat  8  the  past  use  was  5.04  acre  feet;  on 

Beat  4  the  past  use  was  3.11  acre  feet ;  on  Beat  12,  4.69  acre 
feet;  and  on  Beat  13,  3.66  acre  feet.  I  will  ask  you  if  you, 
when  you  came  to  make  the  determination,  put  those  all  un¬ 
der  a  three  and  a  half  acre  feet  classification.  A.  The  lands 
that  I  put  under  the  three  and  a  half  acre  feet  classification 
in  those  beats  had  used  water  as  you  stated.  I  am  not  quite 
sure  as  I  understand  your  question. 
#*•##***** 

1499  Q.  I  notice  on  Beat  3,  Class  5,  6.43  acre  feet;  Beat 
8,  Class  5,  eight  acre  feet;  Beat  4,  6.30  acre  feet; 

Beat  12,  5.71  acre  feet;  Beat  13,  4.56  acre  feet.  Were  those 
all  put  to  a  level  of  five  acre  feet?  A.  Those  lands  were 
recommended  for  five  acre  feet. 
##**•##**• 

1500  Q.  Pardon  me.  On  page  21  I  note  you  refer  to: 
“Most  of  the  extremely  sandy  fields  of  old  alfalfa 

likewise  have  only  four  irrigations  per  season  but  frequently 
it  is  necessary  to  use  twice  as  much  water  per  irrigation,  in 
order  to  cover  the  field,  than  is  the  case  with  a  fine,  sandy 
loam.” 

Why  do  the  sandy  fields  require  twice  as  much  water  to 
irrigate  as  the  other  lands  ?  A.  They,  if  irrigated  properly, 
do  not  need  twice  as  much,  but  I  was  describing  there  the 
practices  as  I  found  them,  and  that  practice  was  gen- 

1501  erally  to  have  about  as  long  a  length  of  furrows  in  the 
sandv  lands  as  tliev  did  in  the  better  lands,  and  the 

percolation  losses,  which  would  be  only  normal,  we  will  say, 
in  a  fine,  sandy  loam  soil,  would  be  excessive  in  sandy  soil 
for  the  same  length. 

Q.  Referring  to  page  10,  I  believe  you  stated  this : 
“Sandy  soils,  made  up  of  leveled  down  dunes  and  other 
topographic  types  of  wind  formed  soils.  These  occur  pri¬ 
marily  in  the  area  south  of  Snipe’s  Mountain,  and  in  a  body 
lying  between  the  town  of  Granger  and  the  station  of  Dal- 
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ton,  some  two  and  a  half  miles  to  the  northwest.”  Is  this 
Parks  land  within  that  area?  A.  The  Parks  land  is  off  to 
the  northeast  of  the  area  T  intended  to  describe  there,  al¬ 
though  it  is  in  the  same  general  vicinity. 

*«##•#•#•• 

1503  Q.  Is  it  your  opinion  that  Eder  and  Fox  can,  with 
this  limited  amount  of  water,  the  three  acre  feet,  pro¬ 
duce  the  same  kind  of  crops  they  have  heretofore  been  pro¬ 
ducing?  A.  No,  particularly  the  Fox  case. 

Q.  They  could  not?  A.  No. 

**•••••##• 

1504  Q.  If  he  used  it  as  efficiently  as  he  has  been  using 
it  in  the  past?  A.  Well,  he  wouldn't  raise  as  much  as 

he  is  raising  now. 

Q.  What  percent  of  what  he  is  raising  now  could  he 
raise?  A.  I  wouldn’t  be  able  to  estimate  that. 

Q.  What  is  your  best  judgment?  A.  Well,  now,  let’s  see 
if  I  understand  this  right.  If  he  raised  the  same  crops  he 
has  raised  in  the  past  and  irrigated  only  with  the  efficiency 
he  has  used  in  the  past  and  with  the  ditches  in  the  same 
condition,  a  very  rough  estimate,  I  would  say  he  probably 
would  get  around  .75  to  eight-tenths.  That  is  a  very  rough 
estimate. 

1505  Q.  What  percent  of  the  crops  would  Fox  get  if  he 
used  the  same  practice  that  he  has  in  the  past  and  the 

same  kind  of  crops? 

*••••####» 

Q.  But  you  are  an  expert  and  you  studied  this  land,  and 
I  want  your  best  opinion.  A.  It  would  be  somewhere  around 
the  same. 

*••••*•#•• 

Q.  You  did  not  understand  my  question.  I  am  asking  for 
a  percent,  Mr.  Johnston.  A.  Oh,  I  think  he  would  raise,  just 
as  a  guess,  about  90  percent. 

1506  Q.  How  much?  A.  About  90  percent. 
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Q.  Now,  Mr.  Johnston,  referring  to  Plaintiff’s  Ex¬ 
hibit  28,  which,  I  believe,  is  delivery  of  water  to  straight 
Government  water-right  lands  in  1919, 1  note  that  the  varia¬ 
tion  on  public  notice  lands  as  to  waters  delivered  in  that 
year  ranged  from  .70  of  an  acre  feet  to  something  over  thir¬ 
teen  times  that  amount  on  other  lands,  something  between 
nine  and  ten  acre  feet.  My  question  is,  Was  the  variation 
upon  the  old  supplemental  lands  that  you  studied  as  great 
as  it  was  upon  the  public  notice  lands  as  shown  for  that  year 
(handing  a  document  to  the  witness).  A.  Will  you  read  the 
question,  please? 

(The  last  question,  as  above  recorded,  was  read  by  the 
reporter.) 

The  Witness.  I  don’t  know. 

*••••#•**• 

1508  Q.  Now,  referring  to  this  report  that  you  made 
here  and  particularly  with  respect  to  what  you  stated 

as  to  the  length  of  irrigation  furrows  in  the  district,  I  will 
ask  you  particularly  in  that  connection  to  refer  to  page  15, 
where  I  believe  you  stated  something  like  this : 

“On  smoother  slopes  where  there  is  more  choice,  the 
length  of  runs  in  most  cases  is  either  330  or  660  feet,  which 
is  either  halfway  or  all  the  way  across  a  ten-acre  tract. 
Except  in  the  case  of  sandy  soils,  the  length  of  run  is  gen¬ 
erally  fairly  well  adjusted  to  give  good  results  and  make 
possible  irrigation  without  excessive  percolation  losses  at 
the  upper  end  of  the  furrows.” 

Now,  you  made  a  statement  as  to  the  average  length  of 
furrows  in  the  district  being  330  or  660  feet.  Is  that  the 
result  of  the  observation  you  made  there  in  the  field?  A. 
I  believe  this  reads,  “fairly  well  adjusted  to  give  good  re¬ 
sults.” 

•  *••••#••• 

1509  Q.  I  note  on  page  15  you  say  this : 

“The  delivery  is,  of  course,  larger  on  tracts  that  use 
water  in  excess  of  three  acre  feet,  but  on  a  ten-acre  sandy 
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tract  using’  water  at  the  rate  of  six  acre  feet,  for  instance, 
the  July  measurement  would  be  but  .18  second  feet.”  What 
did  you  mean  by  that  statement?  A.  Where  is  that,  please? 

1510  Q.  Oh.  “On  the  excessive  sandy  soils  the  length 
of  runs  and  spacing  between  furrows  is  generally 

similar  to  that  in  the  remainder  of  the  project.” 

A.  Yes,  I  found  that  to  be  generally  correct. 

Q.  Now,  on  the  Eder  and  Ottmuller  tract  what  was  the 
average  length?  A.  I  don’t  know  that  I  averaged  them  up 
completely. 

Q.  It  would  be  something  like  380  to  390  feet?  A.  They 
run  about  380,  390,  500 — 

1511  Q.  Yes.  A.  I  meant  to  say  380  feet. 

Q.  That  is  what  I  thought  it  was.  Will  you  please 
explain  to  the  Court,  then,  in  the  light  of  your  statement  that 
the  average  runs  were  from  380  to  390  feet,  why  this  380  run 
on  the  Eder  land  was  not  satisfactory  ?  A.  May  I  calculate 
this  over? 

•  ••••**•#• 

1515  Q.  I  am  not  sure  whether  I  read  this  or  not.  Read¬ 
ing  page  21: 

“Most  of  the  extremely  sandy  fields  of  old  alfalfa  like¬ 
wise  have  only  four  irrigations  per  season  but  frequently 
it  is  necessary  to  use  twice  as  much  water  per  irrigation, 
in  order  to  cover  the  field,  than  is  the  case  with  a  fine,  sandy 
loam.” 

Why  was  it  necessary  to  use  twice  as  much  in  irrigating 
the  sandy  lands  as  it  was  the  other  lands?  A.  I  said  that 
frequently  it  was  necessary  to  use  twice  as  much,  referring 
to  a  single  irrigation.  That  is  because  the  percolation  losses 
are  harder  to  avoid  in  the  sandy  land  than  they  are  in  the 
heavier  soil. 
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Q.  Well,  now,  is  it  generally  true,  Mr.  Johnston,  that 
there  is,  no  matter  how  you  handle  it,  more  waste  in  per¬ 
colation  in  the  sandy  soil  than  in  the  heavier  soils?  A.  I 
would  say  that  with  furrow  irrigation  there  is  more  waste. 

Q.  What  depth  is  it  necessary  to  obtain  in  irrigating  soils 
to  get  your  percolation  for  the  best  crop  production?  A. 
That  depends  on  the  soil  and  on  the  crop. 

Q.  Well,  take  alfalfa,  to  illustrate.  A.  If  alfalfa  is  raised 
on  a  well-drained  tract,  it  is  important  that  unless  it  is 
moist  when  it  goes  into  the  irrigation  season,  due  to — it  is 
important  to  put  it  under  rather  heavy  irrigation  in  order 
to  wet  it  down  to  six  feet.  However,  the  crop  uses  most  of 
its  moisture  in  the  first  three  feet,  more  in  the  first  than 
second,  and  more  in  the  second  than  third;  so  after 

1516  that  it  is  not  necessary  to  irrigate  more  than  the  sur¬ 
face  three  feet  in  order  to  maintain  proper  moisture 

for  crop  growth. 

##*#*##### 

1517  Q.  What  would  be  its  water  requirements  as  com¬ 
pared  with  these  three  tracts  ?  A.  They  would  be  very 

similar. 

Q.  Reading  from  the  1926  Annual  Report  of  the  Experi¬ 
ment  Station,  Bulletin  No.  208,  on  page  63,  the  following 
appears : 

“The  experiment  in  applying  water  to  alfalfa  at  inter¬ 
vals  ranging  from  14  to  42  days  has  been  in  progress  three 
years.  Each  year  the  plots  receiving  water  every  14  days 
have  produced  slightly  heavier  yields  than  the  others. 
Where  different  amounts  of  water  were  applied  to  the  al¬ 
falfa,  the  plot  receiving  38  acre  inches  net  yielded  6.7  tons 
per  acre,  and  the  plot  receiving  14.5  acre  inches  net  pro¬ 
duced  3.25  tons  per  acre.  The  yield  on  the  other  plots  was 
roughly  proportional  to  the  water  applied.” 

The  first  question  I  am  asking  you  is,  Do  you  understand 
what  is  meant  by  38  acre  inches  net  or  14.5  acre  inches  net? 
A.  I  think  I  know  what  they  mean. 

•  ••••*•**• 
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1518  Q.  Well,  as  a  matter  of  fact,  according  to  the  re¬ 
ports,  isn’t  there  about  a  third  that  is  figured  lost 

from  the  farm  distribution  system,  from  different  causes, 
that  is  not  put  into  the  ground  to  be  used  by  the  crops,  and 
don’t  these  amounts  refer  to  what  the  station  found  was 
actually  put  into  the  ground,  and  what  I  refer  to  as  the 
difference  between  the  38  acre  inches  and  the  57  acre  inches 
is  this  one  third  loss;  that  is,  a  total  of  57  acre  inches  would 
mean  19  acre  inches  lost  during  the  entire  season,  leaving 
a  net  of  38  acre  inches?  A.  I  am  not  sure  that  I  get  vour 
meaning.  You  are  referring  to  the  difference  between  field 
use  and  consumptive  use? 

Q.  Delivered  to  the  farm.  Now,  you  understand  what  is 
meant  in  these  cases  by  “six  acre  feet  delivered”?  A.  Yes. 

Q.  You  know  what  is  meant  by  six  acre  feet  delivered  to 
the  Parks,  Eder,  and  the  Fox  lands?  You  understand  that, 
don’t  you?  A.  Yes. 

Q.  Now,  what  proportion  of  that  is  considered,  from  ex¬ 
periments,  to  actually  get  into  the  ground  for  crop  use?  A. 
The  experiments  along  that  line  consider  what  is 

1519  called  consumptive  use,  which  is  the  amount  of  water 
that  is  actually  used  for — that  is,  there  is  evapora¬ 
tion  from  the  surface  of  the  water  and  evaporation  from 
the  ground  surface.  It  is  ordinarily  figured  that  you  can 
expect  from  60  to  70  percent  efficiency  with  good  soils  and 
about  50  percent  efficiency  with  poor  soils,  which  means  that 
the  amount  of  water  actually  available  on  the  farm  would 
be  from  30  to  40  percent  greater  than  that  which  is  used  by 
consumptive  use.  However,  the  figures  reported  by  the  ex¬ 
periment  station  are  not  consumptive  use. 

1521  Q.  You  say  that  on  sandy  land  it  may  run  up  as 
high  as  50  per  cent;  is  that  right?  A.  That  the  effi¬ 
ciency  may  be  only  50  per  cent ;  yes. 

Q.  That  is,  where  you  might  get  an  efficiency  of  65  or 
70  per  cent  cn  the  heavy  land,  you  would  only  get  an  effi¬ 
ciency  of  50  per  cent  on  the  sandy  land?  A.  That  is  about 
right. 

•  ••••••••• 
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1522  Q.  I  note  on  page  16  that  yon  state : 

“Generally  the  water  is  divided  over  a  given  num¬ 
ber  of  furrows  and  it  is  allowed  to  run  eight,  twelve,  twenty- 
four,  thirty-six,  or  forty-eight  hours,  depending  on  the  time 
required  for  the  water  to  reach  the  lower  end  of  the  fur¬ 
rows,  and  the  amount  of  soaking  that  the  farmer  considers 
necessary.” 

Then,  down  further: 

“In  the  case  of  sand  a  long  period  is  required  to  enable 
the  water  to  reach  the  lower  end  of  the  furrows  on  account 
of  excessive  percolation.” 

Was  that  what  you  found  to  be  the  fact  at  that  time?  A. 
On  the  basis  of  the  practices,  I  found  that  to  be  a  fact.  I 
do  not  believe  it  gives  a  very  clear  picture,  reading  those 
parts  without  reading  the  rest  of  it. 

Q.  Would  you  say  that  it  ranged  on  the  lands  you  exam¬ 
ined  eight,  twelve,  twenty-four,  thirty-six,  or  forty-eight 
hours,  but  in  case  the  land  was  sandy  a  longer  period  was 
required  to  enable  the  water  to  reach  the  lower  end  of  the 
furrows?  Was  that  the  result  of  your  general  observa¬ 
tions  ?  A.  I  believe  it  was. 

######**** 

1523  Q.  That  is  the  part  I  wanted.  You  said  that  in  case 
of  sand  a  longer  period  is  required  to  enable  the 

water  to  reach  the  lower  end  of  the  furrows  on  account  of 
excessive  percolation.  You  are  reporting  on  what  is  neces¬ 
sary,  or  what  you  found  to  be  the  fact  on  these  lands  that 
you  observed?  A.  I  did  both.  I  was  reporting  quite 

1524  largely  what  I  found.  I  had  said  before  that  they 
generally  had  the  same  length  of  runs  on  sand  that 

they  did  on  heavy  soil,  and  when  I  wrote  this  I  had  that  in 
mind,  too,  that  with  that  length  of  run  it  took  longer  to  get 
the  vrater  through  the  sandy  soil. 

•  ••••***** 

1526  Q.  Which,  in  your  opinion,  is  the  most  reliable  test 
and  entitled  to  the  greatest  weight :  the  observations 
you  made  as  to  the  use  of  the  water  for  the  irrigation  of 
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these  three  tracts,  or  the  actual  crop  production  thereon  for 
a  period  of  about  twenty  years  ?  A.  Weight  as  to  what  ? 

Q.  The  amount  of  water  that  is  required  to  irrigate  it. 
A.  I  think  that  our  observations  are  more  useful,  taking 
that  one  factor  into  consideration. 

Q.  How  many  times  did  you  look  over  the  Fox  land  and 
the  Eder  land?  A.  About  five  different  occasions. 

Q.  In  your  opinion,  Mr.  Johnston,  your  observations  upon 
the  Eder  and  Fox  lands  on  five  different  occasions  which 
you  have  testified  to  here  would  be  a  more  reliable  test  as 
to  the  water  requirements  of  those  lands  than  the  actual 
crop  yields  over  a  period  of  twenty  years?  A.  If  we  knew 
what  crop  yields  would  have  been  secured  with  a  lesser 
amount  of  water,  that  would  not  be  true;  but  we  do  not. 
We  simply  know  that  somewhere  around  a  certain  amount 
of  water  was  applied  to  a  certain  amount  of  crop,  and  we  do 
know  that  on  the  basis  of  the  earlier  work  large  areas  of 
land  that  had  from  all  the  appearances  comparable  success 
agriculturally,  did  it  over  a  period  of  years  with  far  less 
water.  That,  to  me,  is  better  evidence  than  simply  to  look 
it  up  and  say  how  much  crop  happens  to  be  secured  there. 

Q.  If  the  increased  use  of  water  shows  a  steady  increase 
in  crop  production  upon  a  tract  of  land,  was  the  irrigation 
water  used  thereon  beneficially  used,  in  your  opinion? 
1527  A.  Not  necessarily.  It  might  be  or  it  might  not. 

Q.  Why  not? 

Q.  If  the  farmer  on  an  irrigated  farm  over  a  period  of  18 
years  increased  his  crop  returns  on  all  crops  on  an  average 
of  25  to  29  per  cent  above  the  average  crops  of  other  irri¬ 
gators  in  the  district,  how  would  you  classify  him  with  re¬ 
spect  to  the  efficiency  of  his  application  of  water?  A.  That 
would  indicate  to  me  that  he  had  handled  his  water  in  a  way 
that  produced  good  yields.  It  would  not  indicate  whether 
he  did  or  did  not  handle  his  water  efficiently  from  the  stand¬ 
point  of  making  the  best  use  of  the  water  he  had. 

Q.  What  is  the  best  test,  in  your  opinion,  as  to  the  effi¬ 
cient  use  of  water?  A.  Perhaps  no  one  test  fills  the  bill  en- 
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tirely,  but  one  of  the  best  tests  is  not  what  the  individual 
farmer  uses,  but  what  a  group  of  farmers  use,  when  you  are 
able  to  study  that  and  compare  it  with  other  users  and  ar¬ 
rive  at  a  conclusion  as  to  how  much  of  that  water  was  prop¬ 
erly  used  and  how  much  was  wasted. 
##•#**•##• 

1528  Q.  If  one  of  those  irrigators  for  a  period  of  18 
years  has  on  an  average  increased  crop  production 

of  all  crops  on  an  average  of  1.6  per  cent  per  year  over  the 
average  production  of  all  crops  of  all  other  irrigators  in 
that  district,  what  is  your  opinion  as  to  whether  or  not  he 
has  applied  irrigation  water  to  his  land  properly  for  crop 
production?  A.  I  would  not  be  able  to  have  an  opinion  on 
that  information  alone. 

Q.  Other  factors  being  equal,  would  you  then  be  able  to 
express  an  opinion?  A.  If  he  had  used  the  same  amount 
of  water  that  the  rest  of  them  had,  I  would  say  that  would 
indicate  that  he  was  a  better  irrigator  than  the  rest  of  them 
were,  probably. 

Q.  If  one  of  those  irrigators  used  on  an  average,  from 
1930  to  1934,  inclusive,  12.6  per  cent  more  water  for  irri¬ 
gation  purposes  on  his  farm  than  he  used  on  an  average 
during  the  preceding  five-year  period,  which  resulted 

1529  in  an  average  increase  of  17  per  cent  in  crop  produc¬ 
tion  of  all  crops  over  the  preceding  five  year  period, 

did  he,  in  your  opinion,  use  the  amount  of  water  delivered 
to  him  during  the  last  five-year  period  beneficially  in  crop 
production  ? 

The  Witness.  I  would  not  know  unless  I  knew  the  other 
factors  involved. 

Q.  Taking  this  Parks  case  as  the  one  upon  which  this 
question  is  based,  what  would  be  your  opinion  in  that  case  ? 
A.  My  opinion  would  be  that  he  didn’t  use  all  his  water 
beneficially,  regardless  of  what  yield  he  secured,  because  I 
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know  from  observations  made  that  water  was  very  defi¬ 
nitely  wasted. 

•  •••••••#• 

1530  Q.  You  possibly  do  not  get  just  the  gist  of  my  ques¬ 
tion.  Is  a  17  per  cent  increase  in  crop  production  on 
an  average  over  a  five-year  period,  with  only  an  increase  of 
12.6  per  cent  increase  of  water,  a  fair  increase  for  that  extra 
amount  of  water?  A.  A  17  per  cent  increase? 

Q.  A  17  per  cent  increase  in  crop  production  and  a  12.6 
per  cent  water  increase  on  an  average.  A.  That  will  of 
course  depend  on  whether  that  was  what  his  extra  costs 
were  if  he  had  to  use  more  irrigations — 
#*■*.»***##• 

1532  Q.  If  he  was  just  using  the  same  practice  as  he  did 
during  all  this  period,  other  things  being  equal,  the 
same  kind  of  farming,  the  same  kind  of  crops,  I  am  asking 
you  this  question,  if,  in  your  opinion,  it  went  from  the  first 
five-year  period  to  109.4  to  120  per  cent  in  the  second  five- 
year  period,  to  140.6  per  cent  in  the  third  five-year  period, 
was  he  washing  out  the  fertility  from  his  land?  A.  I  still 
would  like  to  know  the  basis  of  that.  If  you  consider  those 
factors  alone,  it  would  indicate  that  he  was  not. 

•  ••*•«••#• 

1535  Q.  Referring  to  the  Fox  tract  in  particular,  sup¬ 
posing  on  this  Fox  tract  the  record  of  water  de¬ 
liveries  shows  that  for  a  five-year  period  from  1920  to  1924 
there  was  an  average  of  3.S9  acre  head  delivered,  and  it  was 
actually  used  on  two  thirds  of  the  acreage,  and  that  made 
115.9  per  cent  of  the  project  average  of  the  crops  in  these 
crop  reports;  that  in  the  next  five-year  period,  from  1925  to 
1929,  it  showed  on  the  basis  of  4.52  acre  feet  delivered  on 
about  66  per  cent  of  the  land,  104  per  cent  of  the  crop  av¬ 
erage,  and  from  1930  to  1934,  with  a  5.24  acre  head  for  the 
entire  area  of  47.4  acres,  the  water  was  used  on  only  85.2 
per  cent,  and  it  showed  that  year  93  per  cent  of  the  average 
crop  production.  I  will  ask  you  whether,  in  your  opinion, 
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the  use  of  water  upon  that  land  in  a  lesser  amount  had  any 
effect  upon  the  crop  production  ?  A.  I  can  only  answer  that 
as  I  did  in  the  other  case,  that  with  just  that  information  I 
would  not  be  able  to  state  whether  it  would  or  not.  It  might 
or  might  not. 

Q.  But  we  are  seeking,  by  irrigating  the  land,  taking  it 
from  the  sagebrush,  to  get  crops  upon  it ;  is  not  that  right  ? 
A.  Yes. 

•  #*•»*•**# 

1537  Q.  Take  the  Eder  land.  Supposing  the  Eder  land 
from  1920  to  1924  shows  96  per  cent  of  the  crops  in 

the  exhibit  here,  being  Exhibit  65  of  the  defendant,  as  com¬ 
pared  with  the  rest  of  the  division  as  to  those  crops,  while 
from  1925  to  1929  it  showed  103.5  per  cent,  and  then  in  1929 
the  period  from  1930  to  1934  showed  an  average  of  112.4 
per  cent,  and  for  the  five-year  period  from  1934  to  1939  it 
showed  an  average  of  127.5  per  cent  as  against  the  rest  of 
the  project.  Would  that,  in  your  opinion,  be  any  indication 
or  evidence  of  Mr.  Ottmuller’s  being  a  good  farmer?  A. 
That  would  indicate  that  he  was  raising  good  crops. 

Q.  Would  it,  in  your  opinion,  be  any  indication  that  he 
was  using  water  beneficially  for  irrigation  that  was  deliv¬ 
ered  to  that  ranch?  A.  It  would  be  one  point  to  be  consid¬ 
ered  in  deciding  whether  the  use  of  the  water  was  beneficial. 
#•#**#***• 

Q.  From  what  you  observed,  how  much  land  would  he  pick 
up  the  waste  water  upon  and  use  it  again?  A.  As  far  as  the 
surface  run-off  went,  I  was  not  on  the  place  enough  to  form 
an  opinion  of  that.  I  believe,  however,  a  good  share  of  it — 
he  could  pick  up  his  water  that  ran  off  the  ends  and  use  it 
on  another  field. 

Q.  You  do  not  know  how  much  he  picked  up?  A.  No. 

•  ••###*#*• 

1538  Q.  Basing  this  question  on  what  you  saw  with  your 
own  eyes,  with  the  water  having  been  running  for  24 

hours,  and  he  picked  up  the  wastage  and  used  it  over  again, 
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how  deep  would  that  moisture  get  in  24  hours?  A.  I 
couldn’t  say. 

Q.  What  is  your  best  opinion?  A.  Without  more  infor¬ 
mation  than  that,  I  couldn’t  form  an  intelligent  opinion. 

1553  Did  you  ever  hear  of  or  come  in  contact  with  a  more 
efficient  and  satisfactory  method  and  manner  in  mak¬ 
ing  the  determination  as  the  amount  of  water  required  to 
beneficially  irrigate  the  land  to  the  full  extent  of  the  soil  for 

agricultural  purposes,  from  the  standpoint  of  crop 

1554  production,  than  you  found  to  be  in  force  in  the  dis¬ 
trict  and  as  described  by  you  in  your  report  and  de¬ 
termination  in  the  following  language : 

“The  practice  in  administering  water  delivery  under 
these  contracts  has  been  a  supply  on  the  basis  of  a  three 
acre  feet  duty  in  all  cases  where  requests  for  larger  deliv¬ 
eries  were  not  made.  In  the  event  that  such  requests  were 
made,  the  ditch  riders  were  authorized  to  increase  up  to  25 
percent  above  the  three  acre  foot  measurement,  provided 
the  water  was  available  and  there  was  reasonable  evidence 
that  such  excess  was  needed.  In  the  event  a  still  larger 
amount  is  desired,  the  approval  of  the  watermaster  or  the 
irrigation  manager  is  required.  The  last  statement  applies 
particularly  to  the  old  supplemental  lands.  In  the  case  of 
lands  on  which  excess  water  must  be  paid  for,  it  has  been 
the  practice  to  make  excess  delivery  whenever  the  water 
was  available,  provided  the  water  user  made  his  request  in 
writing.  The  determination  of  the  amount  needed  in  ex¬ 
cess  of  three  acre  feet  has  been  a  matter  of  determination 
in  the  field  at  the  time  when  excess  was  requested  and  has 
been  based  on  the  appearance  and  needs  of  the  crop  at  that 
time.  As  the  years  have  passed  it  has  come  to  be  recog¬ 
nized  that  certain  tracts  needed  more  than  others,  so  that 
reexamination  has  not  always  been  necessary.  Generally 
speaking,  however,  the  above  procedure  has  been  fol¬ 
lowed”?  A.  Now,  could  I  just  have  the  question  with  ref¬ 
erence  to  the  first  part? 

•  ••••••••• 
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1555  The  "Witness.  The  method  used  there  was  a  fairly 
efficient  system  of  project  administration,  but  I  would 

not  consider  it  in  any  way  a  determination  of  beneficial  use 
or  of  duty  of  water. 

•  ••••*•••• 

Q.  Referring  to  Class  1,  I  notice  there  is  a  statement  of 
the  year  and  the  amounts  in  various  beats,  and  it  has  cer¬ 
tain  amounts  ranging,  I  believe,  as  near  as  I  can  read  it, 
from  1.18  acre  feet  in  Beat  5  to,  I  believe,  1.89  acre  feet  in 
Beat  9,  with  an  average  of — I  can’t  read  that  average. 
What  is  that  ?  A.  1.59. 

1556  Q.  1.59  average.  I  will  ask  you  if  that  is  the  infor¬ 
mation  you  obtained  as  to  the  amount  that  had  been 

determined  and  had  been  delivered  to  these  lands  that  you 
placed  in  Class  1  at  the  time  you  made  this  determination. 

Mr.  Stoutemyer.  I  object  to  the  words  “had  been  deter¬ 
mined,”  because  I  do  not  think  there  is  any  evidence  to  sup¬ 
port  that  there  was  any  determination. 

Mr.  Chaffee.  I  will  change  that  to  “delivered.” 

The  Witness.  That  was  the  record  of  the  waters  deliv¬ 
ered,  according  to  the  records  in  the  Sunnyside  office. 

By  Mr.  Chaffee : 

Q.  Then,  referring  to  Class  2,  showing  the  amount  in  each 
beat,  which  ranged  from  a  high  of  3.26,  to  a  low  of,  I  be¬ 
lieve,  2.64,  with  an  average  of — What  is  that  average?  A. 
2.88. 

Q.  2.88.  Is  that  likewise  the  information  you  obtained 
as  to  water  deliveries,  on  an  average,  in  the  past  to  those 
lands?  A.  Yes,  with  the  exception  that,  as  I  indicated  ear¬ 
lier  in  my  testimony,  approximately  7  percent  of  the  total 
records  were  excluded  because  of  being  unrepresented. 

Q.  We  understand  that. 

Now,  referring  to  Class  3, 1  note  the  range  there  is  from, 
I  believe,  3.11  acre  feet  in  Class  4  to  a  high  of  5.24  acre 
feet  in  Class  8,  with  an  average  of  3.98  acre  feet.  Is  that 
the  amount  that  you  found  had  been  delivered  to  those  re- 
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spective  classes?  A.  I  believe  you  overlooked  the 
1557  term  there.  You  said,  “Class.”  You  meant,  “Beat.” 
In  those  beats,  that  is  correct,  for  the  Class  3. 

Q.  And  the  average  for  Class  3  is  3.98?  A.  That  is  right. 
Q.  Now,  referring  to  Class  4,  that  has  an  average  of  4.66, 
is  that  right?  A.  Yes,  that  is  right. 

Q.  Referring  to  Class  5,  with  a  low  of  4.56  and  a  high  of  8 
acre  feet,  4.56  being  on  Beat  15,  and  the  high  of  8  being  in 
Beat  8,  and  with  an  average  over  all  lands  placed  in  this 
class  of  6.74,  is  that  the  information  you  obtained  as  to  past 
deliveries  to  these  lands?  A.  That  is  correct. 

•  ••••*••*• 

1559  Q.  Now,  see  if  I  understand  it  correctly.  In  Class 
1,  under  your  determination,  you  put  those  lands 

upon  a  flat  base  of  2  acre  feet  per  acre  per  year?  A.  Yes. 

Q.  And  later  that  was  increased  by  the  Secretary  to  3 
acre  feet  per  acre  per  year?  A.  It  was. 

Q.  Then,  in  Class  2,  on  which  2.88  acre  feet,  on  an  aver¬ 
age,  had  been  delivered,  ranging  as  I  stated  before,  you  put 
that  in  a  class  with  3  acre  feet  on  an  average  over  all?  A. 
Yes. 

Q.  And  then  when  you  came  to  Class  3,  with  a  differential 
from  3.11  acre  feet  to  5.4,  with  an  average  of  3.98,  you  fixed 
SV2  acre  feet  as  the  maximum  for  those  lands  ?  A.  That  is 
true. 

Q.  And  as  to  class  4,  on  an  average  of  4.66,  you 

1560  fixed  a  maximum  of  4  acre  feet  for  those  lands?  A. 
Yes. 

Q.  And  with  Class  5,  with  a  low  of  4.56  in  Beat  13,  and  a 
high  of  8  acres  in  Beat  9,  with  an  average  of  6.74,  you  fixed 
a  maximum  of  5  acre  feet?  A.  It  was  5  acre  feet.  There 
wasn’t  any  range  in  it.  It  was  5  acre  feet. 

Q.  Five  acre  feet?  A.  Yes. 

•  ••••••••• 

1562  Q.  Which  would  you  consider  most  satisfactory  and 
would  furnish  the  water  service — 
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Mr.  Stoutemyer.  (Interposing)  Satisfactory  to  whom? 
Mr.  Chaffee.  Satisfactory  from  the  standpoint  of  crop 
production? 

Mr.  Stoutemyer.  To  whom? 

Mr.  Chaffee.  To  the  farmer. 

By  Mr.  Chaffee : 

Q.  The  custom  and  practice  which  was  in  force  and  which 
you  reported  and  is  set  forth  in  your  report  which  I  have 
read,  or  the  determination  fixed  by  you? 

Mr.  Stoutemyer.  That  is  objected  to  as  entirely  immate¬ 
rial — determining  how  much  water  is  needed  to  be  satisfac¬ 
tory  to  a  farmer. 

The  Court.  I  sustain  the  objection. 

By  Mr.  Chaffee : 

Q.  Referring  again  to  page  5  of  your  report,  in 
1563  which  the  following  language  is  used: 

“The  determination  of  the  amount  needed  in  excess  of 
3  acre  feet  has  been  a  matter  of  determination  in  the  field 
at  the  time  when  the  excess  was  requested  and  that  has  been 
based  on  the  appearance  and  needs  of  the  crop  at  that 
time.  ’  ’ 

From  the  information  that  you  obtained  at  that  time,  had 
that  custom  and  practice  been  in  force  for  a  number  of 
years?  A.  From  the  information  I  obtained,  that  had  been 
the  general  practice,  just  as  stated  in  the  report. 

•  ••••••••• 

1566  A.  The  record  of  the  amount  used  when  there  is  a 
charge  for  excess  water  is  the  best  record,  because 
under  that  condition  there  is  immediate  financial  incentive 
for  the  landowner  to  make  an  economical  use  of  his  water. 

•  ••••••••• 

1570  Q.  Is  this  Parks  land  what  you  call  leveled  down 
dunes  and  wind-formed  soil?  A.  Probably,  my  esti- 


mate  is  that  the  three  or  four  acres  on  there  might  have  been 
low  dunes  or  sand  hummocks  overlying  heavier  soil. 

•  •••••••*• 

Wilbur  D.  Powers,  witness  for  defendant. 

Direct  examination. 

•  •##•••#•# 

1592  Q.  Did  you  take  any  photographs  on  the  Parks 
land  showing  the  conditions  you  found  there?  A.  I 

did. 

By  Mr.  Chaffee: 

Q.  Were  those  taken  before  this  determination,  or  after? 
A.  During  the  study. 

Q.  In  1931?  A.  Yes. 

Q.  These  were  taken  in  1931?  A.  Yes.  They  are  so  dated. 
Q.  In  1931  ?  A.  Yes ;  they  are  so  dated.  They  were  dated. 

By  Mr.  Stoutemyer : 

Q.  These  photographs,  I  believe,  were  taken  in  1938 — 
The  Court.  I  do  not  understand  that.  Read  the  testi¬ 
mony  in  response  to  the  questions  just  now  by  Mr.  Chaffee. 

(The  portion  of  the  testimony  referred  to  was  read  by 
the  reporter  as  above  recorded.) 

The  Witness.  May  I  make  a  correction? 

1593  The  Court.  You  may  answer  the  question. 

The  Witness.  It  was  in  the  summer  of  1938  instead 
of  1931  that  I  took  those  photographs. 

Mr.  Stoutemyer.  We  will  ask  that  the  photographs  be 
marked  and  received  in  evidence. 

Mr.  Chaffee.  I  press  the  same  objection. 

The  Court.  I  will  admit  them  for  what  they  are  worth, 
in  view  of  the  testimony,  first,  that  they  were  taken  in  1931, 
and  now  he  says  they  -were  taken  in  1938. 
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1616  Q.  Dr.  Powers,  what  is  meant  by  the  term  “duty 
of  water”  and  the  term  “beneficial  use  of  water”? 

A.  “Duty  of  water”  refers  to  the  quantity  of  water  required 
to  mature  crops,  perhaps  best  expressed  in  depth  inches 
per  acre  per  season.  The  technical  expression  that  has 
been  used  is  “inches  per  ton.” 

1617  Q.  Beneficial  use  of  water.  A.  Well,  beneficial  use 
on  the  land  would  be  the  use  of  the  water  in  a  manner 

that  would  produce  a  successful  crop. 

Q.  Can  you  have  a  beneficial  use  of  water  without  having 
application  of  a  maximum  amount  of  water  to  produce  a 
maximum  crop.  A.  I  think  so. 

##*###•#•• 

1619  Q.  Were  there  any  conditions  in  regard  to  soil  or 
topography  that  would  make  it  necessary  to  apply 

unusually  large  amounts  of  water  on  this  land?  A.  On  the 
Eder  tract? 

Q.  Yes.  Were  there  any  conditions  in  regard  to  soil  or 
topography  that  would  make  it  necessary  to  apply  unusually 
large  amounts  of  water  on  this  land?  A.  Well,  on  the  cor¬ 
ner  by  the  building  site,  that  would  take  a  little  more  water. 

Q.  How  many  acres  are  there  in  that  area?  A.  Of  the 
light  soil,  probably  four. 

Q.  Four  acres? 

1620  A.  Well,  that  would  allow  about  an  additional  foot 
for  the  other  three  acres. 

ft*##**##*# 

Cross-examination. 

1624  Q.  I  do  not  believe  you  understood  my  question. 

How  much  time  did  you  use  in  going  over  this  land? 
A.  Most  of  the  week  was  in  the  field. 
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Q.  How  many  days,  and  how  many  hours  a  day?  A.  I 
think  we  worked  about  ten  hours  a  day  while  I  was  there  in 
the  field  about  a  week. 

Q.  About  six  days?  Is  that  right?  Or  five  or  six  days?  A. 
Yes. 

Q.  Five  or  six  days?  A.  I  don’t  know  exactly. 

•  #**##**•• 

Q.  No ;  I  am  not  asking  you  that.  What  I  am  asking  is, 
how  much  time  did  you  put  in  in  field  work  when  you 

1625  went  back  the  second  time?  A.  Perhaps  another 
week. 

Q.  How  many  days,  would  you  say,  and  how  many  hours 
a  day?  A.  Maybe  sixty  hours. 

1626  Q.  Did  you  make  any  special  investigation  of  this 
Parks  land  at  that  time  over  the  others?  A.  I  drove 

by  it  two  or  three  times,  but  I  don’t  recall  that  we  stopped 
on  that  particular  place. 

Q.  How  near  to  the  Park  land  did  you  actually  make  a 
field  inspection?  What  was  the  closest  field  to  the  Parks 
land  that  you  were  actually  in?  A.  I  cannot  tell  you  now. 

Q.  Did  you  make  one  as  close  as  a  mile?  A.  As  we  went 
by  it,  and  no  doubt  it  was  pointed  out  to  me  as  one  of  the 
lands,  and  its  classification  was  no  doubt  called  to  my  atten¬ 
tion.  Whether  we  stopped  and  dug  there  I  cannot  remem¬ 
ber. 

Q.  With  your  experience  and  observation  can  you  tell, 
driving  along  the  road,  as  to  the  water  requirements  of 
land?  A.  We  went  in  and  dug  test  pits  in  the  different 
classes. 

Q.  Did  you  on  the  Parks  land  dig  any  test  pits  in  1931? 
A.  I  don’t  know  that  I  did. 

Q.  How  close  to  the  Parks  land  did  you  dig  a  test  pit  in 
1931?  A.  I  can’t  tell  you  that.  I  was  not  driving, 

1627  myself,  much  of  the  time,  or  I  would  remember  it 
more  particularly.  We  had  a  general  map  with  us 

that  showed  the  tracts  to  be  examined,  and  I  relied  on  that. 

.  . . . 
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1628  Q.  Referring  to  page  1,090  I  will  ask  you  if  the 
W.  L.  Powers,  whose  name  is  signed  there  refers  to 

yourself.  A.  Yes.  This  is  Paper  1620,  American  Society  of 
Civil  Engineers.  The  paper  was  prepared  largely  by  S.  T. 
Harding,  and  I  was  a  member  of  the  committee. 
#*♦###*••• 

1629  Q.  Were  you  familiar  with  the  contents  of  this  be¬ 
fore  you  signed  it  ?  A.  I  quoted  the  conclusion  in  my 

report. 

Q.  This  statement  is  found  on  page  1,087 : 

“On  the  basis  of  the  information  assembled  by  the 
committee,  the  decrees  made  by  courts  appeared  to 
have  been  based  largely  on  the  testimony  of  those  di¬ 
rectly  engaged  in  the  use  of  water  in  the  area  under 
adjudication.” 

I  will  ask  you  if  there  has  been  published  a  later  edition 
or  some  other  edition  of  this  circular  or  pamphlet  giving  a 
different  rule  than  this  one  ?  A.  There  is  a  long  dis- 

1630  cussion  published  by  Israelsen,  and  a  discussion  of  it 
by  Carter,  published  by  the  Society. 

Q.  But  has  there  been  any  by  these  eminent  engineers 
who  signed  it,  that  would  supersede  the  findings  that  they 
made  in  this  Paper  No.  1620? 

The  Witness.  I  think  the  committee  was  dismissed  as 
soon  as  it  rendered  the  report. 

1653  Q.  But  how  would  you  explain  that  as  compared 
with  farm  operations  such  as  are  under  considera¬ 
tion  ? 

##*****#*• 

The  Witness.  Well,  I  understand  that  to  mean  that  they 
would  have  a  delivery  of  18  inches  depth  an  acre  and  the 
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amount  stored  in  the  root  zone  of  the  crop  would  be  12 
inches. 

1667  Q.  Did  those  tracts  you  have  mentioned  require  an 
additional  supply  of  water  as  compared  with  the 
166S  Eder  and  Fox  lands?  A.  Well,  there  is  not  much  dif¬ 
ference  there,  but  they  should  have  shorter  runs,  I 

think. 

•  #•«•*•••• 

1670  Q.  Now,  you  have  gone  at  great  length,  Dr.  Powers, 
into  that  part  of  the  new  system  for  those  farms.  In 

that  connection  I  wish  to  ask  you  whether  or  not,  in  your 
opinion,  the  rule  set  forth  on  page  1,077  of  Paper  No.  1620, 
Plaintiffs’  Exhibit  102,  as  follows: 

“It  appears  to  be  equally  accepted  that  each  claim¬ 
ant  is  entitled  to  have  his  right  defined  on  the  basis  of 
reasonable  needs  for  the  character  of  practice  under 
which  the  right  was  acquired,  provided  such  practice  is 
within  the  limits  of  beneficial  use.” 

In  your  opinion,  should  that  rule  be  applied  to  these  lands 
under  consideration? 

A.  Well,  experience  has  shown  that  we  can  only  have  a 
few  dutv  of  water  classes. 

The  Witness.  In  a  general  way,  we  aim  to  follow 

1671  that  program,  but  we  can  only  have  a  few  duty 
classes  without  having  too  complicated  a  system. 

•  *•••*•••• 

Q.  In  your  opinion,  would  the  principles  of  that  rule 
apply  to  the  instant  cases,  and,  if  not,  will  you  state  the 
reason  why  not  ?  A.  Well,  I  think  it  would  be  best  to  modify 
that  to  the  extent  of  at  least  maximum  net  profit  an  acre,  an 
allowance  that  would  give  maximum  net  profit  an  acre  over 
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an  extended  period  of  time,  with  due  consideration  to  main¬ 
tenance  of  fertility  and  avoidance  of  packed  lands  due  to 
seepage  or  alkali. 

Q.  What  is  the  ultimate  result  to  be  attained  in  the  appli¬ 
cation  of  water  to  land  for  agricultural  purposes?  A.  The 
successful  production  of  crops. 

Q.  Referring  more  particularly  to  the  Parks  tract,  if  the 
record  of  crop  production  upon  the  Parks  tract  shows  an 
average  production  on  the  four  major  crops  for  the  years 
1920  to  1924  of  109.4  per  cent  over  similar  average 
1672  crops  on  the  rest  of  the  project,  and  for  the  period 
from  1925  to  1929  an  average  of  120  per  cent  over 
other  lands  in  the  district  of  similar  crops,  and  an  average 
production  for  the  years  1930  to  1934  of  140.6  per  cent  as 
compared  with  similar  crops  on  other  lands  in  the  district, 
and  an  average  production  for  the  years  1935  to  1939  of 
146.5  per  cent  as  compared  with  like  crops  on  other  lands 
in  the  division,  I  will  ask  you  whether,  in  your  opinion,  the 
water  delivered  to  those  lands  has  been  beneficially  used  in 
the  production  of  crops?  A.  Part  of  it. 

Q.  To  what  extent,  please?  A.  To  the  extent  that  it  would 
be  reasonably  required  for  the  yield  secured. 

1675  The  Court.  Would  you  say  that  the  increased 
water  had  nothing  to  do  with  that  increase? 

•  *•##*#••# 

1677  Q.  Did  other  crops  in  the  project  fall  otf,  Dr.  Pow¬ 
ers,  from  your  observation,  in  their  production?  A. 
I  think  the  trend  has  been  somewhat  to  lower  vields. 

Q.  How  is  that?  A.  I  think  the  trend  has  been  toward 

somewhat  lower  vields  than  were  formerlv  realized. 

* 

Q.  Then,  if  the  trends  of  the  project  as  a  whole  were 
lower  than  formerly  realized,  and  the  trends  of  the  Parks 
and  also  the  Eder  lands  have  been  on  the  increase,  and  the 
use  of  a  larger  amount  of  water  upon  the  Eder  and  Park 
lands  is  shown  over  the  average  on  the  rest  of  the 
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167S  lands  in  the  district,  to  what  cause,  if  any,  would  you 
attribute  the  increased  yields  upon  the  Parks  and 
Eder  lands  over  the  other  lands  in  the  district?  A.  The 
relative  yields  of  those  places,  if  they  are  showing  up  better 
than  the  average  yield  for  the  whole  district,  I  would  attrib¬ 
ute  partly  to  a  little  better  farm  practice,  particularly  a 
little  better  maintenance  of  organic  matter.  Did  you  include 
the  Eder  tract  in  this  last  question? 

Q.  Yes.  A.  I  thought  it  related  to  Fox  and  Parks. 

•  ••••*•••* 

1684  Q.  When  you  went  to  Sunnyside  to  make  this  de¬ 
termination,  did  you  consult  with  the  board  of  direc¬ 
tors  of  the  Sunnyside  Valley  Irrigation  District?  A.  I  think 
not. 

*«•••*•••* 

1685  Q.  How  do  the  Eder  and  Fox  lands,  from  your 
observation,  compare  with  other  lands  in  the  Mabton 

Division?  A.  With  the  lands  of  their  neighbors? 

Q.  Yes.  A.  Well,  some  of  it  is  comparable.  You  see,  we 
did  not  classify  over  there  in  the  1931  investigation. 

•  *•••#•••* 

Q.  Then,  do  I  understand  you  correctly,  Dr.  Powers,  that 
you  feel  a  different  rule  should  be  applied  than  is  set  out 
in  Plaintiffs’  Exhibit  102,  being  Paper  No.  1620,  in 

1686  connection  with  past  use?  A.  That  was  a  committee 
report  and  was  prepared  largely  by  S.  T.  Harding 

many  years  ago. 

Q.  How  many  years  ago?  A.  It  is  dated,  isn’t  it? 

•  *•••#•••« 

J.  S.  Moore,  witness  for  defendant. 

Cross-examination. 

1718  Q.  In  these  conversations  in  this  short-water  year 
of  1931,  Mr.  Moore,  was  there  any  mention  made  of 
cutting  the  Sunnyside  Division  to  any  3  foot  basis  before 
the  directors?  A.  I  am  not  certain  that  we  said  a  3  acre 
foot  basis,  but  we  did  refer  to  contract  rights  on  the  indi¬ 
vidual  tracts. 
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Q.  Whatever  was  done  was  clone  voluntarily?  There  were 
contracts  with  the  different  water  users,  and  they  volun¬ 
tarily  agreed  to  any  shifting  of  water,  and  anything  that 
was  done  was  done  purely  voluntarily,  was  it  not,  and  in  a 
cooperative  spirit?  A.  It  was  very  largely  that. 

Q.  As  far  as  the  Sunnyside  Valley  District  was  con¬ 
cerned,  was  it  entirely  a  spirit  of  cooperation  to  solve 
1719  a  problem  that  faced  them?  A.  I  think  I  could  state 
that  it  was  entirely  in  the  spirit  of  cooperation  with 
reference  to  all  districts. 

Q.  It  was  on  that  basis  that  this  problem  that  was  faced 
was  worked  out?  A.  Yes. 

Q.  And  it  did  work  out  very  satisfactorily;  is  that  right? 
A.  Yes. 

Q.  And  there  was  nothing  said  to  the  effect  that  anybody 
not  doing  this  would  relinquish  any  of  their  rights,  or  any¬ 
thing  of  that  kind,  was  there?  A.  There  was  not  any  refer¬ 
ence  to  that,  as  I  remember — a  relinquishment  of  rights. 

•  •*•*#•••* 

F.  E.  Ffyfe,  witness  for  plaintiffs. 

Direct  examination — rebuttal. 

1727  Q.  There  has  been  some  testimony  that  Mr.  Wil¬ 
liamson  acted  as  attornv  for  the  Sunnyside  Valley 
Irrigation  District.  Please  state,  if  you  know,  when  his 
services  as  attorney  terminated.  A.  The  last  of  December, 
1930. 

Q.  When  and  by  whom  and  at  what  place  was  the  million- 
dollar  charge  against  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  presented  to  the  water  users  ?  A.  In  the  annual  meet¬ 
ing  of  December  22,  1930. 

Q.  Who  on  behalf  of  the  Bureau  of  Reclamation  pre¬ 
sented  the  matter?  A.  Mr.  Stoutemyer  and  Mr.  Preston. 

By  the  Court: 

Q.  Who?  A.  Mr.  Preston,  Porter  J.  Preston. 
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By  Mr.  Cheadle: 

Q.  Was  the  answer  December  22,  1930?  A.  Yes,  Decem¬ 
ber  22,  1930. 

*#•*•#«#«# 

1728  Q.  At  this  meeting  was  any  statement  made  by 
either  of  these  gentlemen  that  Mr.  Williamson  had 

given  his  consent  or  approved  the  public  notice  or  this  levy 
in  any  way,  shape,  or  manner?  A.  No,  not  that  I  remember 
of. 

*##**#•••• 

1729  Q.  Did  Mr.  Williamson,  while  he  was  attorney  for 
the  district  or  at  any  later  date,  ever  state  to  you  or 

write  to  you  or  the  district,  to  your  knowledge,  that  he  had 
consented  to  the  issuance  of  the  public  notice  or  the  levy  of 
the  million-dollar  charge?  A.  No. 
##**•#•••# 

1731  Q.  You  asked  them  to  figure  it  up  on  the  cards? 
A.  Yes. 

Q.  As  far  as  you  know,  up  to  the  present  time  has  that 
request  that  you —  A.  (Interposing)  I  don’t  remember  as 
we  just  stated  ‘‘cards,”  but  that  was  our  idea  of  getting  the 
measurement  there,  off  the  ditchriders’  cards. 

Q.  State  whether  or  not  you  asked  them  to  furnish  a 
statement  of  the  amount  of  water  that  had  been  furnished 
to  these  old  supplemental  lands  in  the  past.  A.  Yes,  we  had. 

Q.  Has  that  request  ever  been  granted,  from  that  time 
to  this,  as  far  as  you  know? 

I  will  limit  it  to  this :  During  the  time  you  were  president 
of  the  Board  of  Directors  did  it  ever  come  to  your  attention, 
in  any  way,  shape,  or  manner,  that  that  request  to  furnish 
the  amounts  delivered  to  these  old  supplemental  lands  had 
been  complied  with?  A.  Not  to  my  knowledge. 
###*#  ##••# 

1733  Q.  But  the  question  this  way:  Did  you  ever,  either 
orally  or  in  writing,  request  that  they  send  a  man 
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from  the  Bureau  of  Reclamation  to  go  over  these  lands  and 
fix  an  arbitrary  amount  of  water  for  them?  A.  No,  we 
never  requested  that  they  send  a  man. 

Q.  When  did  you  first  meet  Mr.  Johnston?  A.  Well,  the 
first  I  remember  meeting  Mr.  Johnston  was  after  he  com¬ 
pleted  the  determination  of  the  water  rights. 

1735  Q.  What  statement  did  he  make  in  connection  with 
the  closing  of  the  headgates  at  that  time?  A.  He  said 
that  was  his  instruction — to  reduce  the  headgates  down 
and  that  he  couldn’t  do  otherwise. 

Q.  What  did  he  say  about  keeping  them  closed  unless  the 
excess  contracts  were  signed?  A.  He  said  he  would  have  to 
keep  them  closed  unless  the  excess  water  cards  were  signed. 
««•••*•••• 

1739  Q.  What  observations,  if  any,  have  you  made  in 
this  particular?  A.  While  new  lands  receiving  wa¬ 
ter  for  the  first  time  may  have  a  somewhat  higher  unit  re¬ 
quirement,  as  irrigation  proceeds  in  a  project,  through  the 
improvement  of  soil  conditions  and  improved  crop  produc¬ 
tion,  the  total  water  requirement  tends  to  increase  rather 
than  decrease — that  is,  our  water  requirement  twenty  years 
after  putting  water  on  the  land  as  a  rule  tends  to  be  higher 
than  the  initial  water  requirement. 

Q.  Is  that  general  throughout  the  valley?  A.  It  is. 

•  #***###•* 


